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55 And the said plaintiffs, The Washington Ice Company, 
Josiah H. Drummond, and Wi lam Ie Gould, pray that the 
lent aforesaid may bereversed, annulled,and altogether held for 
Ho d tl iv be res i to all things which they 
have the oc On of the sald judgement. 
By A. P. GOULD anp 
JOSIAH H. DRUMMOND. 
Attorn y8 10 Plaintiffs in Krror. 
56 | Endorsed:| Washington Ice Co. e¢ als., plaintiffs in error, 
Nathaniel Webster Assignment of errors. Maine district, 
ss: Office ck C.C. U.S. Filed Sept. 2,1884. Attest: A. H. Davis, 
ele rk 
57 Assignment of Error. 


Supreme Court of the United States 
WASHINGTON IcE Company, JostAnH H. DrumMonp, & WiLiiAM E. 
GoutLp, Plaintiffs in Error, 
NATHANIEL WEBSTER. 


. to wit, on the seeond day of September, A. D. 1884, be- 
fore the Justices of said Court, comes the plaintiffs, The Washington 
[ce Company, Josiah H. Drummond. and William E. Gould, and 


;, ne ' : ' hes 
in the record and proceeaings afore said, and also in SIVINE 
' ; ; ps . 
the judgement aforesaid, there 18S Mantiiest error, to wilt 
1 Ther Wes rey} 11 { | , yy ta) <¥ 7 said (*¢ >t] | ‘} lh itt: ‘ Vi 
- ii i Wycis erro] iil Lilé PTuULITnY ()j “cli j i] cLELLITILI Lil? as eV i- 
D me yaa -17 , : ] — =. 
dence the pPOnuOWINE question and answer, to wilt 


| 
; ; 
‘What was the value of the ice replevied where it was situated at 
. : } 


} t 

Which question and answer were contained in the record of the 
iudgment and of the proceedings of the court in the action of re- 
plevin, Nathaniel Webster vs. Washington Ice Company, in the 


? } ‘ : . . P 
supreme Judiclal court of the state ol Main ,. which indgement is 
‘* “Se ~ a Lad & Dleinéi®? ee es ee ee 
dated Mav 4. 1S7S8. and is marked Plaintiff’s Exhibit C.” in the 


bill of exceptions contained in the record, a transcript of which 1s 
annexed to this writ. 
Os 2. There was error in the ruling of said court rejecting the 
evidence offered by the defendants to show “ that the value 
of the ice replevied was less than ten thousand dollars at whatever 
time such value is to be assessed,” and 1 the rejeetion by the court 
of the prayer of the defendants for a ruling, as follows, to wit: “ That 
the defendants are not estopped LO prove that the value of the woods 
replevied was less than fifteen thousand dollars, by reason of the 
insertion of that sum in the replevin writ and bond as the value of 
the eoods which the officers in that writ Was commanded LO replevy.” 
And in the ruling by the court that “the defendants are estopped to 
deny that the goods replevied were at least of the value set forth in 
the writ of replevin, and in ‘the replevin bond (being the bond in 
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rHR WASHINGTON ICE COMPANY, 


JOSIAH H. DRUMMOND, and 


NATHANIEL WEBSTER 


lta. Forrorto the Circuit Court of the lvirited States 


ror trie District of Nianin 


nage 


SUPREME LOURT OF THE UNITED STATES 


OCTOBER TERM, 1887. 


No. 150. 


THE WASHINGTON ICE COMPANY, 
JOSIAH H. DRUMMOND, and 


WILLIAM E. GOULD, 


Plaintiffs wn krror, 


NATHANIEL WEBSTER. 


I12 Kerror to the Circuit Court of the U/nited 


States for the J)istrict of Nlaine. 


GENERAL STATEMENT 


This writ of error is brought to correct rulings, and the 


<> 
decision of a Circuit Judge, in the trial of an action of 


debt upon a replevin bond, wherein the plaintiffs in error 


] ~ ] } ) - ‘i 
defendant obligee. (Record, 


were obligors, and the 


[he case was tried by the Judge, a jury having been 


duly waived. (Record, page 7). 
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receive said ice; and on the nineteenth day I summoned 
e within named Nathaniel Webster by reading this writ 
in his presence and hearing for his appearance at Court— 


the quantity replevied, by actual weight, -being about 


(Kecord, page 10). PHOMAS BOYD, 


Dept. Sheriff.” 


He subsequently amended his return by leave of Court, 
stating the exact weight of the ice replevied by him to be 
“twenty-three hundred and thirty-one tons, and eighteen 


hundred and fifty-one pounds,” and 1s as follows: 


‘Lincoln, ss: August 13, 1870. 
By virtue of this writ, having first taken a bond as 
prescribed by law, | have this day replevied all the ice 
found by me in the tce-houses within mentioned, all of 
rhed on delivery at the 
wharf in said Boothbay, about three miles from said ice- 
houses, being the nearest place thereto where ice could be 
shipped, twenty-two hundred and ninety-seven tons and 
nineteen hundred and twenty-one pounds of which was 
veighed On successive days, portions of it on each 
week day, between the twenty-third day of August, 1870, 
and the sixteenth day of September, 1870, and thirty- 
three tons and nineteen hundred and thirty pounds thereof 
was thus weighed on three several days, between the 
twenty-sixth day of September, 1870, and the twenty- 
sixth day of October, 1870; the whole of said ice thus 
taken by me weighing twenty-three hundred and thirty- 
one tons and eighteen hundred and fifty-one pounds; and 


a . ’ a — — 1; , “ 

on the nineteenth day of said August, 1870, I delivered 
}] > ort Cra - . . | c > h ‘ = } . ry | 1 tiff “¢%  - 
Ali Lilé Sal Gd iC at Salt ‘<..<* rOUSeS CO tiie pialntll ° I “oo 
to myself authority to weigh the same; and on the 


nineteenth day of said August I summoned the within 
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n, dated May 4, 


facts and proceedings herein 
pages a. a I4, 15) 
H al ee oe 
[ aisO Introduce } a 
— with th Po ae 
repievin, vith the otcers fr 


( Page sg, 10, If, I 


also introduced t!} 


IS7d. Ce 
/ 


CODY 
i «- 


turn thereon, and 


writ of return dated July 


ition of the 


a recit: 
forth. (Record. 
of the 


of 


pleadings in 


“T0y1T | ry 
OTI2 Nal writ 


2) 


31, 


1878, with the satisfaction of the judgment 'for damages 
and costs, and the evidence of a demand for a return of 
the goods replevied, indorsed thereon (Record, pages 16, 
17, 18); and the replevin bond (Page 18) 

[he plaintiff thereupon contended, that the defendants 
were estopped to deny that the goods replevied were at 
least of the value set forth in the writ of replevin, and in 
the replevin bond, at whatever time that value is to be 


: = 
tne piainti 


assessed, 
showing that it was of greater 
The 


topped or preciud 
A 


defendants contended 


and 


| 
wo iP 


( y tte *T 


tf was not precluded from 
| 
value. 


thev not thus 


- 


that were 


d evidence TO show. that 


the value of the ice replevied was less than ten thousand 
dollars, at whatever time such value is to be assessed; and 
submitted to the Court the following prayer for a ruling 


on this subject, viz.: That the 


to prove that the value of t 


than fifteen thousand dollars 


that sum in the replevin writ and 


goods which the officer in that 
. ] ‘ 
repievy 

The Court rejected the evid 


us prayer of the defendants, 


ants 


that the plaintiff is not precluc 


by 


are estopped, as 1s conte 


defendants are not estopped 
coods replevied was less 
reason of the insertion of 
bond as the value of the 


writ was commanded to 
ence offered, and overrulec 

ff 1 led 
and ruled, that the defend- 
nded by the plaintiff, and 


led from showing that the 


_ 
oe = ° — a ~ 
nd ~~ ~ ~ — ‘ 
= _ = - +-/ ~~ va 
« _ ~~ a - ~~ — yan 
» ~ - _ 
A = ~~ a , - J en — : f “ P 
a < - ——~ a ay . — / 
r —— > - ~~ “ ‘ -—— ” a ~~ on j oun 
~ eo -_~ o~ “ — ~ 5s = — ; » aged i 
~~ f -- . _ ~~ P , ee _ : oo 
. ‘7 : . ) - ake : f ~/ ~~ -- ¢ ~ 
<jumd ee oe ‘ > - — 5 7 Guaeas 
-- f a + oe — wore pout payed - 
o-_ - c = . - a Po out a 1 . - — 
+ e es j - _ ” = “ * ~~ - A ~ — ~ 4 — a 
a r __ _ = > F e - ( ‘ 
r~ + Raat a o- + = —— « - - ~ 
— = - - aie — _ f “ ; — ; wed 
a) . - ° J f aot j —s een — = 
= . o-~ > ous = a ' 
a 4 wt anal - — al a ~ oun 
: ~ wd gua ‘ pa al = f o- “ - 
~ . — ad o ~~ ‘ = 
, ‘ : — ios _ . f » Be we "Na 
_ . f ~~ po o- - oo ~ ) 
— -—— « a 7 
« - “ i - o/ _ ~ - 
~—d o~— -~ ~~ > 4 ‘4 od a om ’ 
~ ~ ~— -— ys aa o~ : o — ( 
. “ . - — °c - : = ’ ev ' A 
a ‘ ~ . - a e s a . r r pel -_ 
o- = - - _ - ~ - , c ‘qe J nad 
r 4 — o- * . - sare a 
- = .. _— o ~ _——~ 
e _ r ; ' q " . ut — - ~~ el . a 
s - rc ~ - - 
; ‘ ad a ~~ ~— — - - = - od 
; 4 = i — o-« en . = —— f . 
vr ‘ - _ - » memes - 
~~ > e a ~— — % 7 - af ve na 
- - \ --~ = = ee A + , =i . 
‘ r = o~— ~ ~ Pood ° ¥ _ ow : 
o- -- > , - " 0) 
a 7 ous - = = ~ == » ss -_ = —_ —" 
. r ‘ « a ai é “ f . 
: — + = - P oo ~~ ow f s } uw +~ if - 
~~ / ead = ~- oa —- » f " , 2° 
= ~~ j ~ ’ ~ - cc . ~ ¢ 
— r »' — ed ‘ ont > - . o 
r j 4 — + - - ” — - co  <_- a > 
-~ © ~~ — - es - < ~- ‘ ‘ 
— ’ / om ~—< 6 7 : r — ee 4 
, f : a ~ dud ° : 
- J - | = - A = — i ire 
° A . co ! a t 
~_— on - ° - a ll = = 
_ 2 _— . p= J + . Pp ‘ ~ ‘ 
: 7 , d m ~- _ — + - oo — t 
~~ « — - _ pond) § 
on “ $e + * oe = - : ") 
. + - o “ — -~ ae in + a 3 : — . “ — i 
: } , ~— me dud _ = 
4 u ’ - 
a Pa me — by 
* - > é P : 
a f : _ is i 
- > o “ - 7 ~ : 
» . o ‘a , r ' " A 
- ont —) as A 
. ° _—-~-< ° = - a . o ; ; > 
> ° . ? . : 
~ ss > ous - _ 
h : ee -_ . “ " 
- + Y ¢ 
- “ + ; ~~ ; j 4 nd ‘ . f 
+ 
- . ous > oun P — 
~é - — oat + r ~~ r 
> r see . ‘ a a , — + 
: = ro- . at o~a » 
* —_ 
— > af - 
; “ ’ ¢ , om 
- j . . oo -- c - = 
- - - - " a 
r , - — 
* . " _ . ” co " ; f a - 
- < - a + — 4 
> = - ~ r 7 * 
> > > and es 
- > a c . . — -— om — 
_ - ° ° - . _ a 
< . -~ 
4 - . = , 
° a - + - f ae 
- - + - p ; : ‘ , ; 
; : . ; ae - > . = > 
a . ° ° a pul a “ ” 
o> . ~~ ° 
- * . . : : 
-_ — - . : - 
= —_ — f 
4 ‘ - + . - 2 r ~ 
+ ° < . - ow ~~ 
~~ > : 
+ x 
o-< P - oo 
, . — » 
- Sa * = — -— . . c - — ~ 
» - ’ . ° « , ; : ¢ : . . 
— ‘ 
" — ° sae . v oe =~ ' — 
- - -~ 7 > 7 . . +-- a pun 
om . — — 4 - > ail - — + om dad -- 7? — - 
~ — ° ~~ - . ‘ A - "e) 
ou - - _ a / 7 ad > . oe a -- ° -- 
~~ . A - mn - os 7 = ant f 
. =? - r a 
. ~ : ‘ 4 - . - a ; 
; a " - ” = ve 
. adie ~< ~_ _ ~~ > ? cad - 5 
, an _ > = ' 
ns _ P oo a an a - s . = : 
a "2 ~ = 7 =< - . — a f — ° - ~ - 
~ a - ~ - ~~ — r 4 f ~~ ‘ a ay ’ 
= a = ~ o c . j ~ - - 7 = 
, “ = - _ —- es ~ 
- e ‘ ~ - “ ” —_— — f 
ed ~ and + --- quatued ~~ - ~ wo a —_—— a i eed j _ 
aad a - - = — . - j os = oo ra = 
J + ’ ~— " od oe jf a ” - ~ be ~ 
a ‘ ° . a =A ~ * 
f ~ : - , J - f -- / C - - 
y ,~ = = ~ . © : , =a = ££ 8 a a oe = 
- on aut — — ies » [ 
— ~ ~~ — . — ~ -- ; - ~w - - ea ; 
_— ‘otal ™ — : - - ud P — 
a) + - - - - ° - ~ _ —  aned . “op 
— # —— -~+ + ~< ~~ — _ --- co a c ~ - 
- Poe a _ e = - — - med + A oo 7 ‘ a ’ "e)} ¥ 
ee -_ + o— o* ~— . — - 4 - — : 
= — per » ~/ cr ey a a 
ene as Cum -_ ou < > o » , ¥ " ~~ 
> ~~ ~ 2 “ ~ . --— — ~ ~~ a . o — - 4 
- ~ - ° a — ~~ a a? - 
~ ~ - ~ a . = oo —_ Siedeeel — -” = od f "4 ; — { 
— al ~ 
> .! = a _ = 
ns —_ aA ~~ naa f - < ~~ - onal r 
a ~ rs o “ ~- 
_ oa oo _—— — = a 
- + 7” 
; 
; 


7 


the judgment in the action of replevin, and of the order 
therein that the property replevied be returned and 
restored to the said Nathaniel Webster, with interest 
thereon. And they offered evidence to prove that the 
value of ice of like desctiption, character, intrinsic value, 
and quantity,as that replevied,at the place where the ice 
was replevied, and also at the place where the demand 
upon the writ of return was made, was less than ten 
thousand dollars at that time. 

The Court rejected the ¢ vidence offered, and overruled 
this contention of defendant. 

To which rejection of evidence and ruling defendant 


then excepted. 


The defendant thereupon offered evidence to prove, 
that the value of the ice replevied, was less than ten 
thousand dollars at the time the demand was made upon 
the defendants, The Washington Ice Company, upon the 
writ of return issued pursuant to the judgment in the 
action of replevin for a return of the goods replevied, 
viz., August 19th, A. D. 1878, and presented a prayer to 
the Court for a ruling that the damages which the plaintiff 
is entitled to recover in this action, are, the value of the 
coods replevied, or of goods of like quantity, description, 
character and intrinsic value as those replevied at the date 
of said demand. 

But the Court rejected the evidence offered, overruled 
this prayer of the defendants, and ruled that the plaintiff 
in this action is entitled to recover the value of the ice 
replevied at the time it was taken by the officer upon the 
replevin writ. 

To which rejection of evidence and rulings the defend- 
ant then excepted. 

The plaintiff contended that the finding of the value of 
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repi ed whet tC wa situated at the time 1t Was taken 1n 
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th Vritr a pp Sin th record of the proceedings nn 
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the action of rey n, videns In this action upon the 
Ps it . = ae — 
bond, and is conclusive against the defendant of the value 


of the ice in determining the amount which the plaintiff 
the Court 
for an entry of judgment against the defendant for the 
sum found by the jury in answer to that question, viz., the 


sum of twenty thousand and sixty-nine dollars and thirty- 


aes , oo ae — _— ” he d Pe 
three cents. with iterest thereon from the date of that 


The defendant resisted this motion, and contended that 
the value of the ice replevied was not a legal issue in the 
“eple : “ty ' ' ] ‘ + +] ry “o> + es, | { ¥ 
reprievink ACTION, ANG Thal They Were NOt preciuac¢ irom 
showing that the value of the ice was less than the sum 
thus tound, and that said question and answer were not 
vidence to be taken into consideration in determining the 


amount which the plaintiff is entitled to recover in this 


i 
. _ caey ET 
action upon tne pond. 


And they further contend that if the finding of value in 
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of damages to be 
assessed in. thi action, interest thereon should be cast 
only from the date of demand upon the writ of return, 
and not from the date of that finding by the jury. 
he Court O\ erruled the defendant's contention. SUS- 
— cq t] s» toe vt x 3 + | . 7 .< eT 'g : . > Be 
tained the motion of the plaintiff, and ruled that the 
finding of value by the jury in the action of replevin was 
conclusive against the defendant, and ordered judgment 
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CO De entered for th ulm) ¢ twenty-eight thousand nine 


lars and fourteen cents damages, 
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and that execution issue for that sum, that being the 
amount of the said sum of twenty thousand and sixty. 

ne | 1] , . | laee , nena owed > ne ee 4 - 
nine dollars an thirty-three cents, with interest thereon 
from the date of said finding, May 14, 1875 


To whisk call ee eee 
O which rulings of the Court, order, and decision, and 


entry of judgment for damages, and each and every of 


them, defendants then excepted. (Record, pages 19, 2 
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SPECIFICATION OF ERRORS. 


The plaintiff in error, relies upon and urges all the 


errors specified in the assignment of errors, which make a 


part of the record, beginning on page 22 thereof. 

These errors are as follows: 

(1) The Circuit Court erred in admitting as evidence 
+} ° f 1] ' cy > +; "7 ] ° | as = : > : } > “ > “| 
the following question and answer contained in the recor 
of the proceedings of the Court in the action of replevin 


to be found on page 14 of this record, viz: Ques. ‘What 
was the value of the ice replevied where it was situated at 
the time it was taken in this suit? Avs. Twenty thousand 
and sixty-nine dollars and thirty-three cents.” 

(2) There was error in the ruling of said Court 


rejecting the evidence offered by the defendants to show 


“that the value of the ice replevied was less than ten 
thousand dollars, at whatever time such value is to be 
— a 7 ae . 3 Loe } » thea c f } . one Or 
ASS¢ ssed ’ and 1n the rej} ction »\ Lilt ~Ourt O the pray¢ i 
of the defendants for a ruling, as follows, to wit: ‘* That 


the defendants are not estopped to prove that the value of 


the goods replevied was less than fifteen thousand dollars 


bv reason of the insertion of that sum in the 
and bond as the value of the goods which tl 
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that writ was commanded to replevy ; and in the ruling 
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mand upon the writ of return was made, was less than ten 
thousand dollars at that time.” 

(5) There was error in the ruling of said Court, re- 
jecting the evidence offered by the defendants, ‘that the 
value of the ice replevied was less than ten thousand 
dollars at the time the demand was made upon the de- 
fendant, “The Washington Ice Company,” upon the writ 
of return issued pursuant to the judgment in the action 
of replevin for return of the goods replevied, viz., August 
19, 1878; and in rejecting the praver of the defendants 
for a ruling, ‘that the damages which the plaintiff is 
entitled to recover in this action are the value of the 
coods repl vied. or of coods of like quantity, description, 
character, and intrinsic value as those replevied, at the date 
of said demand;” and in the ruling of said Court that 
“plaintiff in this action is entitled to recover the value of 
the ice replevied at the time it was taken by the officers 
upon the replevin writ.” 

(6) There was error in the ruling of said Court in 
sustaining the contention and prayer of the plaintiff for a 
ruling, that ‘‘the finding of the value of the ice replevied 
by the jury which assessed the damages for taking the ice 
upon the replevin writ, against the plaintiff in that suit, in 
answer to the question submitted to them in that triai, viz., 
What was the value of the ice replevied, where it was 
situated, at the time it was taken in this suit?’ as appears 
in the record of the proceedings in the action of replevin, 
is evidence in this action upon the bond, and is conclusive 
acainst the defendants, of the value of the ice in determ- 
the amount which the plaintiff is entitled to recover 
in this action;” and also in sustaining the motion of the 
plaintiff ‘‘for an entry of judgment against the defendants 
for the sum found by the jury in answer to that question, 


viz., the sum of twenty thousand and sixty-nine dollars 


[hat breach was the failure to return the goods 


replevied according to the judgment of the Court in the 
replevin. suit. \ll other conditions of the bond were 


fully performed. ' 
lestions of law involved in the trial related to the 
rule of damages, and t itimate evidence to prove 

[hese questions are to be settled mainly by the Statutes 
of Maine, and the decisions of its Supreme Court con- 
struing those statutes, and settling the practice under 
them, and the principles of law governing the rights and 


liabilities of parties to actions of replevin in that State. 
fhe action of replevin in this case was brought under 


iat, “When any goods, 
unlawfully taken or detained from the owner or person 
entitled to the possession there such owner 
Or person May Cause them to be repleviec 

Section ro. “The officer before serving the writ shall 
take from the plaintiff, or some one in his behalf, a bond 
to the defendant, with sufficient sureties, in double the 


rs, 7 . ] an ~ +e , ; . 
value of the ; is to be replevied, conditioned as in the 


yrescribed form of the writ, to be returned with the writ 
to the Court from which the writ issued, for the use of 


Section 11. “If it appears that the defendant is entitled 
to a return of the goods, he shall have judgment, and a 
writ of return accordingly, with damages for the taking 


and costs.” 


The writ in this replevin case was in the form pre- 
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will still leave him subject to the great expense, inconven- 
rence and delav in the ntire reconstruction of his works. 
It is manifest that the damages actually awarded him do 
> scene 1] +} J a )  * _ 
not cover aii the ciements Of Gamage which he was entitled 
. . . | | 7 
to prove, and might have proved; and that the amount 
allowed him was for that reason inadequate as indemnity 


ior the wrong that he has sustained. The difficulty in 
the present plaintiff's case lies in the’ fact that 

1 1 - . 

all these elements of claim are comprehended under 

} ~ 1 ' . * . ° 

the general head of damages recoverable in the original 
action. The time to prove his damages, and to have 
them assessed, in order to be included in the judgment, 
— -] +] , ! So —o . a 

was when the replevin suit was before the Court and on 
trial. At that stage of the case, and for that purpose, he 
certainly was an actor of plaintiff, claiming compensation 
f } thy: mire lke an hin } > th ‘er ? rf ] ICT ° -eplevvi ‘ 
Or the injury done him Dy the wrongtul act of replevying 
his goods out of his hands In contemplation of law, his 
claim for compensation, (independently of the return of 
1 ‘ — . . ° . — , 
the goods, or their equivalent in money, as secured by the 
_—s —— se i ali ee, a ae a _— 
DCT would De made up: ({1) nterest on the money 
valu 2) the general inconvenience and loss resulting 
from the interruption of his possession; and (3) the ex- 

T TY 11} and le] 4 f nNdine he nerati ] 
penss LTOUD) ant aciay ittending thn Opcration of 
replacing everything and restoring the establishment to 
its original condition. This is an entire and indivisible 


claim. 
subsequently maintain 

In this case, 
T uzte, 
of 


On) page 2 the 


‘5 


the return of 


SIVE 


money, as secured by 


‘d in 62 Me. followin: 


one action, and 
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another action for e remainder.” 


r Stevens v. 
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Court say, ‘‘ The damages, exclu- 


he coods OFT their equivalent in 


he bond, consists of interest upon 


the money value of the goods replevied, up to the time of 
the verdict, and any special damages shown to. result 


directly from the 


in addition to such interest. 
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enable the defendant to go into the market and buy 
goods of like description and value, he discharges his 
lability for that breach of the bond. 

The rule laid down for the assessment of damages on 
the bond in this case by the Supreme Court of Maine, 
is as follows, ‘“‘The damages being assessed to the time 
of the verdict, if the coods replevied are not forthcoming 
on demand on the writ of return, the defendant, in a suit 
by him on the replevin bond, will be entitled to recover 
as damages, the value of the goods replevied at the date 
of the demand on the writ of return, with interest thereon, 


the damages and costs assessed in the replevin suit, and 


Lhe assessment at the trial becomes important princi- 
pally when the goods are zz esse and may be returned on 
demand upon the writ of return; as, if they are not 
then assessed and the goods are returned and costs paid, 


he defendant has no further remedy on his bond. /efty- 
Washington Ice Co. v. Webster, 62 Me., 362, 363. 


Pettygrove v. Hoyt et als., was an action on a replevin 


. ' 1 . ° | S , 
bond. lhe breach was non-prosecution. lhe defendant 
1 ] ? . j ] ie i , for : 
recovered costs, Dut ne clected to Nave a judgome nt fora 
return of the goods entered [he Court say, (p. 69) 


“the sureties are bound to perform what the principal was 


adjudged to perform or must pay damages as an equiv- 


| 3 5 — * —_ * - eas ' 
alent, for performance. But though the con- 
ee, . * ? . | ¢ : | mes S . i 7 ‘ 
dition of the bond was- vioiated, the question 1s, whether 


the present action is maintainable in the peculiar circum- 
stances of the case; the judgment for costs having been 
satisfied, and no judgment for a return or for damages 
having been rendered.” 


The Court held the negative, and ordered a non-sutit. 
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in the report, that, if the action was not maintainable the 
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t should determine how and when the damages 
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SHNOuUuL Yc Made 1] i} rep In SUIT ToCOWMNAd, WN is¢ 
| | | 
partv elected to na al Mis damages as ssed in th 


Me., 449, on page 459, Court say, “By agreement of 


parties, the case was withdrawn from the jury to be 
reported to the full Court. If the action could not be 
maintained upon the eviden ottered and introduced by 
plaintiffs, a non-suit was to be ordered ; - = * gee 
the Court was also authorized to pass apon the several 


propositions in respect to damages, made by defendant's 


] 
COUNSC I. 


| , $y hicl le ‘tle ¢ | ; 
repievin action in which the titi to the propertv 1s in 


contest, the usual course is to have the damages for the 


find that the property was in the defendant—the assess- 
ment of damages being contingent upon the finding of 
the jury that the defendant owned the coods reple ied. 
This is done to save the necessity of a second jury trial 
in the action of replevin. But the Court sometimes 
reports the evidence to the Law Court to determine 
whether upon it the action is maintainable as was done in 
this case. 

In such case, 1f the Law Court decides that the action 


is not maintainable, it sends down an order directing a 


*>*) 


non-suit, and that a judgment for a return shall be entered ; 


and leaves it to the defendant to determine whether he 


will have his damaves for takmg and detention assessed 


before the final judgment in that suit is entered, or will 
allow judgment for return to be entered, and have his 
whole damages accruing both previous and subsequent to 


that judgment assessed tn an action on his bond. 


A paragraph on page 364, 62 Me., 1s obviously imper- 


fect as considered in the light of what precedes, and what 
follows it, and of the decisions which are cited to support 
it. Lhe paragraph is as follows: “When goods not held 


> 


il process are replevied, and after entry of the 


under le: | 


action the plaintiff becomes non-suit and a return is 
ordered, but the goods replevied are not forthcoming on 
demand, the defendant in a suit on the bond its entitled to 
recover as damages, the value of the goods when taken, 
and interest thereon from the service of the writ to the 
time of the rendition of judgment. 

Wood v. Braynard, 9g Pick., 322; 

Thomas v. Spofford, 46 Maine, 408.” 

This paragraph is followed by, “So, where upon the 
evidence a non-suit has been ordered, without any assess- 
ment of damages, and the goods replevied are not 
restored upon demand, or on the writ of return, the de- 
fendant may recover the damages sustained, which are to 
be assessed upon the same principle as they would have 
been if a verdict had been rendered when the non-suit 
was ordered. 

Dillingham v. Smith, 30 Maine, 370; 


Smith v. Dillingham, 33 Maine, 384.” 


The rule governing ¢A#zs case, upon the hypothesis that 


“When at the time of the demand on the writ of return 
the goods replevied are not returned, if they shall then 
be of an increased market value, the defendant is equit- 
ably entitled to such increase. The damages in such case 
may be assessed up to the time when judgment was 
rendered on non-suit, as they would have then been by the 
verdict of a jury. if a non-suit had not been ordered. 
Then, the value of the goods replevied, or of coods of 
like description, at the date of the demand on the writ of 
return with interest, with the damages at the time of 
non-suit and cost and interest, will constitute the amount 
the defendant will be entitled to recover on his bond.” 
luck v. Aoses, 58 Me., 461, is cited to this proposition, 


and fully supports it. 


fake the whole opinion together in the 62d Me. the 
rules which the Court intends to give to govern the assess- 
ment of damages in the suit upon the bond, in case the 
defendant in replevin should elect to have his damages 
assessed in the replevin suit up to the date of that judg- 
ment, cannot be mistaken. | 

It is diametrically opposed to the rule given by the 
Judge of the Circuit Court. 

Tuck v. Moses, 58 Me., 461, was an action upon a 
replevin bond. There was judgment in favor of the 
defendant in the action of replevin for a return of the 
property replevied, but no damages were assessed in that 
suit. In respect to the rule upon which the damages 
should be assessed in the action upon the bond the Court 
say, (p. 447), “The defendant's contract requires them to 
return the property, ‘if such shall be the final judgment’ 
of the Court. That contract was broken when, and ozly 
when, the judgment was rendered. If they do not return 


the property, the damage to the plaintiff would evidently 


fair value af that 


to the law of damages <¢ ) ut of the breach of 
ordinary contracts for tl lelivery of property 

In 62 VWe., 362, after stating that the damages are to be 
assessed in the replevin suit to the time of the verdict for 
the defendant, upon the principles adopted in trover, save 
that the value of the prope is not to be included 
therein, the Court say, ‘‘The measure of damages in 
trover is the value of the property at the time the right 
of action accrues, with interest thercon. R HSOW = N 
Barrows, 48 M 188; Prerce v. b ? 148 350; 
Kennedy v. Wihitwell, 4 Pi 467. Such is the general 
rule as recognized in this State, and in Massachusetts 

In the Maine practice, the dama it the time of the 
trial of the replevin. suit being assessed by a jury, and 
considerable time elapsing between the rdict and the 
judgment, damages accruin luring that period for the 
detention are assessed by casting inte upon the verdict, 
as Was done nn this Lao. 

In Leeghton v. Brown cet al., gS Mass., 515, it was held, 
that, “in an action on a rep in bond, Ju loment shouid 


be entered for the penal sum, and executio 
value of the property at the time of th 
on demand, with interest thereon sinc 
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The same rule prevail 
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In other states, where statutes are 


refusa 


| to return 


similar to those 


of Maine. the decisions are believed to be the same. 


In some of the territories (as in Montana). and per- 


haps some of the states, the statutes provide that on the 


trial of actions to recover ]| 


yossession of personal property, 


judgment for the plaintiff may be for the possession; or 
the value thereof in case a delivery cannot be had, and 
damages tor the detention of it 

Under such statutes, the question of value may be 
determined in the action of replevin as in the case of 
Boley v. Griswold, 20 Wall., 486, and an alternative judg- 
ment is entered. Decisions under such statutes have no 
relevancy to the case at bar. The goods are not taken 
and ret@tned by the plaintiff as under the Maine statutes ; 
but are either not taken at all on the writ of replevin, or 
are returned by order of Court to the defendant on the 
stipulation to be accountable for their value, if the plain- 
tiff prevails. 


Morris on Replevin, 210. 


Swift v. Barnes, 16 Pick., 194, is the leading case in 
New England on the rule of damages in suits on replevin 
bonds, which has been invariably followed since in Maine 
and Massachusetts. But it advances a doctrine of estoppel 
touching the mode of proving the value of the goods 
which will be considered hereafter. 

In Parker v. Simonds, 8 Met., the Court made an excep- 
tion to the general rule because the goods to be returned 
had no market value. They say (p. 212), “At the time 
of the demand, some of them had been sold; and others 
were deteriorated and much depreciated in value by 
further use. They were not all of them goods, like oil or 
other articles of merchandise, of a current market price; 
and some having been sold, and others thus deteriorated, 
the value at the time of the demand could not be ascer- 
tained; nor would that value be the measure of damages 
without a proper allowance for the depreciation, which, 
under the circumstances of this case, could not be com- 


puted upon any accurate data.” 


DS 


The Court therefore adopted the doctrine of estoppel 
advanced in Swift v. Barnes, and gave damages for the 
value set forth in the bond. 

This exception has no application to the case at bar. 
Ice is an article of merchandise and always has a market 


value. 


III. It was error in the Circuit Court, to apply to this 
case the doctrine of estoppel as set forth in the second 
assignment of errors. 

The doctrine of estoppel as stated in Swzftv. Barnes, 
and Parker v. Simonds, supra was based upon the 
identity of the goods described in the replevin writ, with 
the goods replevied. 

It is the value of the goods actually taken on the writ 
of replevin which the plaintiff in replevin is accountable 
for, not the goods which the officer was commanded to 
take, unless they are identical. 

It often happens that the plaintiff embraces a descrip- 
tion of more property in his writ than the officer is able 
to find. In Maine the action of replevin is in the nature 
of a process zw rem. It is the thing actually taken by the 
officer which is in litigation. 


[f he is commanded to take ‘about 3,800 tons of ice, 
and he finds in the place described only 2,500 tons, it is 
the 2,500 tons that ts in litigation, not the 3,800. 

Therefore it is, that if the plaintiff alleges that the 
3,800 tons is of the value of $15,000, and the cfficer 
finds only 2,500 tons, the plaintiff is not precluded, on 
the judgment for return, from showing that the 2,500 tons 
was not of the value of $15,000. This would be a most 
unjust application of the doctrine of estoppel. At the 
present day it is never employed to exclude ‘the truth. 


When the plaintiff's writ in this case commanded the 


Pa 


officer to take 3,800 tons of ice; and the officer returned 
—not that he had taken the quantity of ice stated in the 
writ—but that, as in his first return, he found only about 
2,500 tons, and in his amended return, made by authority 
of the Court before there was any assessment of damages 
in the replevin suit, for the purpose of having the quantity 
in litigation stated more accurately, that the whole of the 
ice taken by him, weighed but 2,331 tons, 1,850 pounds, 
there is no law of estoppel, which will preclude him from 


showing, that the smaller quantity is not, in the aggregate, 


Ig, 
of as much value as the larger quantity would have been, 
if he had found it. The valuation in the writ and bond, 
could, at most, be used only to show the value of the ice 
per ton, and estop the plaintiff from denying that the 
quantity replevied was of proportionate value to the 
larger quantity which he expected to find, and which the 
officer was commanded to replevy, but did not find. 

This was the principle adopted in the assessment of 
damages by the Court in Smith v. Dillingham, 33 Me., 
384, in an action on a replevin bond. The defendants 
had issued a replevin writ against the plaintiffs directing 
the officer to replevy 1,478 logs valued at $6,660. The 
officer returned that he had replevied 1,386 logs. The 
defendants in replevin prevailed. The writ of restitution 
was issued; demand made upon the plaintiffs who refused 
to return the logs. The action upon the replevin bond 
was defaulted, and the judge assessed the amount to be 
recovered by the plaintiff for the 1,386 logs at $6,245.44, 
which was done by averaging them with the 1,478 as 
described and valued in the writ of replevin and_ bond. 
As there was no assessment of damages in the replevin 
suit, the Court allowed as damages for detention interest 
on the value of the goods replevied. 


__It wil]. be scen. that. thp.duangt made se 


allowing a pro tanto value to the less 


value in the bond b ; 


\ 
,' 


quantity replevied. 

It Was not an appli ation of the dor trine of estoppel, 
but an use of the alleged value of the logs described in 
the writ, as evidence, in the absence of other evidence, as 
to value. 

This is a Maine precedent which would be followed by 
the Supreme Court of that state, if this action were 
pending there, and the valuation in the bond were the 


only evidence. x 


To create an estoppel as to the value of the goods 
replevied by a statement of their value in the replevin 
bond, the officer's return which is a part of the record 
upon which the judgment of return is based, must state 
that he has replevied the precise quantity that was de- 
Fm oat | : " et } ya ‘ o> . + ’ 1 . h . vat. ~— 
scribed in the writ, Decause an estoppel must De certain to 
every intent. 

If the officer’s return is uncertain. or he returns a less 
quantity than Was described in the bond. there 1s no 
o> . — . oe . 1 17 ’ oaaf ' -1,, hand +] . 1 +; ‘ f t | > 
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value of the goods replevied is open to evidence. 


Miller v. Moses, 36 Me., 128 


Phere the officer was commanded to replevy 1,329 
cords of wood in various pDiaces, He returned that he 
- ‘7 | 7 ’ . 7 


j ‘ FRA trIKFINn~WGa nimIarec named in 
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The Court say (p. 138), “The bond constitutes no 


esto! 


plevied. It is based upon the writ, and assumes that what 


ypel. It ordinarily is given before the goods are re- 


is ordered to be replevied, will be so replevied. But such 
may not be the case. The articles described in the writ 
and in the bond corresponding to the writ may not all be 


found, and, if not found, of course they cannot be re- 


plevied. The officer may find a part,and for those the 
bond will be security, and for no more. The amount thus 


replevied should appear in his return,—but if through the 
neglect of the officer, it does not so appear, the sureties 
are, nevertheless, not to be held liable to return what was 
never taken,’ and held the return uncertain, and the bond 


ther fore no estoppel. 


In the case at bar the statement of the quantity of ice 
to be replevied in both the writ and the bond was 
uncertain. They both described it as, “adout 3,800 tons.” 

The officer in his first return certified that the quantity 
replevied by him was ‘‘aéout 2,500 tons.” Here was too 
much uncertainty to found an estoppel upon; and (if it 
was the only return), in this suit on the bond the de- 
fendants, plaintiffs in replevin and their sureties, may 
prove by any competent evidence both the quantity and 
value of the goods actually replevied. The amended 
return may be conclusive of the quantity replevied. In 
such case it would appear that the quantity actually 
replevied was very much less, and of course of less value 
than the quantity and value stated in the bond. The 
defendants in the action on the bond would surely not be 
estopped to prove that 2,331 tons and 1,850 pounds of 
ice was not of so much value as 3,800 tons of the same 
quality would be. The value of such a commodity is 


necessarily based upon quantity. 
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rin the ruling of the Circuit Court 


+ , i } erart ] ; 1 
as to the effect of the office: return of the amount ol! 
i oa ae ] } 
( ' ‘ . » KEM 
goods Which he repievied 


properly the subject of his return is 


‘cts parties and privies to the 


process returned. 


The same rule as to the conclusiveness of an officer's 


returns. is held in Matne 


ded 


Hlarkness v. Farley, 11 Me., 491. 
Chase v. Gilman, 15 Me., 64. 


Craig v. Fessenden, 21 Me., 34 


} 


[ Return of Nulla Bona. } 


Aery v. Betts, 12 Me., 415. 


[Notice to Creditor. ] 


Grover v. Howard, 31 Me., 546. 


| Return in a levy that appraisers were discreet and disinterested. } 


Darling v. Dodge, 36 Me., 370. 


Return of attachment of property described conclusive. ] 


Hobart v. Bennett, 77 Me., 401, 404. 


' Return of notice of sale on execution. 


When specific they are conclusive both upon the 
parties and their privies. If not according to the truth 
the remedy is upon the officer. 

This doctrine applies with special force to an officer’s 
return upon a replevin writ; because from it alone does 
the Court know what property is in litigation, and for 
what there is to be judgment for a return, if it appears 
that the defendant is entitled to a return of the goods. 

It was recognized in Miller v. Moses, 56 Me., 128: The 
Court say of the judgment for a return (pp. 135, 136),— 
“This judgment could only refer to the wood actually 


* a 


replevied and that was to be ascertained from 
the return of the officer by whom service was made.” 

What is to be returned? How are the obligors in the 
the bond to know? - Only by the judgment of return, 
and the property described in the wet of return. That 
judgment and writ of return are conclusive upon all 
parties, if specific. 

Both the judgment and the writ of return in this case 
were specific. 


The writ recites that the plaintiffs in replevin “lately 


replevied the goods and_ chattels following, to wit: 


thirty-one tons and cighteen 


hundred and fifty-one pounds of ice;” and after reciting 


the judgment of retura commands the officer to, ‘forth- 


' 


with return and restore the said property unto the 


Nathaniel Webster.” (Record, pp. 14, 15). 


In issuing this writ, how did the Court ascertain the 


quantity of ice to be returned? [It could only be done by 


reference to the judgement in the replevin suit. That 


judgment could only have reference to the quantity of ice 


in litigation; and this was determined by the officer's 
return, which by the direction of the Court had been 

* gi. ar Sisal a ee 
made specific. hat return is a legitimate and necessary 
part of the record of the judgment, because by it alone 
is the Court informed of the ves before the Court for 


adjudication. This is the case tn all proceedings zn rem. 


Under the statutes of Maine tts Supreme Court holds 


t<é, - . . 99 4h oo . 
IS a process @ re. Miller v. 


that a replevin= suit ! 
Moses, supra, page 139. 

In Tuck v. Moses, 58 Me., 474, the Court treats the 
officer’s return, when specific as conclusive evidence of 
the quantity of goods for which the judgment of return 
is to be rendered; and carefully distinguishes between the 
effect of a return which is specific and one which is not. 

Phe amended return is the only one which the Court 
could or did regard as the return governing the question 


of what was in litigation. It states the amount of ice 


replevied definitely. This is the gist of that return. In 


the suit on the bond the plaintiff cannot object to the 
validity of the mode of ascertainment of the quantity as 
being incompetent. That question was addressed to the 
liscretion of the Court that allowed the amendment, and 


| 


that discretion cannot be revised or impeached in this 


action. The Court allowed or directed the amendment 
for the purpose of having a definite quantity for consider- 
ation, that being stated specifically; and the mode of 
ascertaining the quantity adopted by the officer being 
satisfactory to that Court is not revisable here. That was 
treated as the only return in the case, and the quantity 
stated by the officer as the thing in litigation. This 
appears, not only by the judgment, and writ of return in 
which the quantity to be returned must be stated for the 
information of the officer who is commanded to make the 
return, but 1s recognized in the opinion of the Court in 
the case as reported in 68 Me., on page 464. They there 
say, ‘‘ The officer returned that he had ‘replevied all the 
ice by him |me] found in the ice-houses within men- 
tioned.’ This language is not in the first return, and 
was treated as showing that the officer's return did not 


necessarily embrace all the ice described in the replevin 


writ. 


In Weller v. WWoses, supra, on page 140, Court say that 
In a return which states that the officer took about so many 
cords of wood, no estoppel as to the amount is created 
by the judgment. 

[t was not only necessary for the officer’s own protec- 
tion that the amendment should be made, but it was the 
duty of the Court to require it, (if he had ascertained to 
his own satisfaction what the quantity was,) so that the 
Court might not proceed in uncertainty as to what was in 
litigation, and what it must direct the return of, if plain- 
tiff failed in his action. No objection or exception was 
taken to its allowance. 

In Pierce et al v. Strickland, 2 Story’s Repts., 292, 
Judge Story holds that the Circuit Court has no authority 


to revise a decision of the State Court on a question of 


j “ = P 
/ ‘ } g ( as am 
ned - one _ -— 
~ / f atl — ~ ¢ ¢ oo 
oo oo oe ~ ood J é we q ee "TT ; 
- —— f es aa ro - v' — ~ - A be “ - «/ _ } , 
~ = 3° = : > — e 4 a ' — . 
- ~ dud a ra —_ rer J — — ~ ome -- . 4 -- e- ad -_ ~- - + -* 
— aoe on ons “ ~d — - —e ~ A 
v) - ome ed -ie Lene — = f ae ™ : S 
_—e . | eed —y : 
> J t _— - Dra Jd . " a a) 
— ed — , ° - ; F : 
a 5 peli = , f o- ~~ P f + an ! = J “9 A 
) on J a " i. f 4 . ot / , A + - “ 
' - ; : - ; ae as - a Coad 4 / ‘ f 
~—— —— ? ‘ 
wv ree : ~— e / P = — -— - - ~ pt. 
eed -- * ~ —_ od a — at ~ 7 
a , — _ cr A — enn ‘ - / - d _ - : “I 
— ~ — » vue . ~ 
/ | s “eo _ 4 _— wd te = ) 
~~ ome _ 4 + ous am — > - - ad ‘ 
‘ > ad sf - el one — o | ov --- “ = ate ; . 
= ‘ - ° — - ‘ 7 ai 
_ = ca yl ee dell f ~ ~~ on a ’ -— r , ~~ f — oo / 
one ¥ / ao = , 
~ . P ‘ - ny ~ wer = : 
S = = ; ml f - a 
- ) - = Pi ~< vr Ya od . ° 
- . - _ : 5 , mi c jf od ’ } * 
es — < ~ ~ - -~ oy ; ~~ . 4 - 
- e and ane = as = > ns — . - = , - 
~ - 4 oe = -- _ : — — = - ‘ ~ 
~~ ~ . ad aps - ad - + ange ounuad 
4 / - eu , ~ : 7 e 
: ~ f 4 - f is - - :' , ro wd - _ ; 
ed o - ea a , bund _—— an -~ — f siti 
~~ : * — , >~ - a “ ~ — ° 
f , = - f ~ J ” aoe "h “a ~ f “ad 
— ces a “ cs 4 val ; s ct “ ~ 
J . ~ - a . ~ — J ’ ae ¢ . 
a - J ~d oH vie ~ “ ~~ oo ~~ ~~ f oud ~ ap | -- o« — — , ™ “" 
“ a % , 
_ ‘i t ; aad iJ see ” — - ~ ond om ge. a ~ 
“ / ~ oun ~~ one s - a e _ J ~~ 
: a — 
= — ’ oy — = o~ ad o — “4 al ’ - ° 
al , ~~ t ~ 4 : a - 
om _— f —_— fr — am : = vs “é : , 
—— ~ 7 7 abe er v ¢ 
; j - m - rer + f - —~ - ‘ 
° t ” oc oe - ~/ - . ~ — : ‘ y 
ow P ° -~ 9 ? , se : 
; — a sf y, - “ = - - J 
a~ 4 mee wd - ) ~ — ’ Sf . — Y 
oe _ ome 4 ; : — 
™ 7 rer = > f ~ f + 4 4 f . ff 
; = 4 , * ; en , yA. b- 4 J ia las ~~ ~-~ f) . ~ 
~ a +~ rr 3 - -< = “a - : : , ~. et 
- o ~ = : f on - / 
j 7 ~ums - pd + J anes ~~ - ~ a ‘ = a) 4 om amd f ™ 
~ ‘+ - - “ - “ = = , 
v = , ~ = 2 ‘ —d r 
a > —_ —- : 
—— we ool ~ ° = = . = 
_s : = ~ | ‘ . 7 . i ‘ : : > - : 
~ on ; - co 4 a = a ; a 1 
co am f f = os 
_™ ¢ = ° — on j . f yon ” é “3 — . 
} ; ' c , " . — S 
= = = oa ode ar 7 ~ ‘ - :. jf oo - - J 
= o - > ’ - in a > “ f —_ - i 
- - a - —— ‘ i A : 
ro ~ on cs . f ue a) > ~~ - ~ _ al ~ 
tm 2 f : a pa a. . " _~ — - : . 
_ — . 7 ¢ ; 
- a . Pe oa ~ 
~ = a — a — -— --~ — - : d f . gee F 
rr ~- . _ _ co , ” -— 
ot o _ ous “4 r a _ 2 a ad : om "7 = 
7 ewe = 7 - > ~~ © é Z 
f f ne > ,: Ss — - ~ Conall 
—T ; : , : 
ma bal 3 . bud ~~ a 
w ~ P os _ _ -- c ee : \~ f y See ~ 
“ —_ -- nail < ; on 
nd rs ah . ~ a - , - a . s 
oe : = : ;- = = . — + ~ ' 
<r = ms - . ~ _ ; - a 4 aod - am - 
—— “ ~ Pod + ~ pr ie . “ 
~ ~ r , a ~- _— - = — — wn “ 
-_~ oo - — - - 7 2 
~ 7 a — JS llc — . ry 
el rer a = ‘ — f 
ee ~ -~ oo , -- - (and = = 3° , ye ° ‘ 
- = _~ ; = Pet —_ t , ws 
oo i eteenl _— oo : . —? - 2 | ) 
onteens ‘ ~~ o = oo 7 
- ~ — o f ~~ . —_— ; . 
= ~~ - — o~ med om = - > r ate = - —~ 
Sm f — 7 — oat a , ~ = 7 
an = a a - ad — ~~ one 
ed a — - y 
_ we . a — — ¥ - é ons - — 
: = of on = ~ 
=e ae oF - - -_ nw = -- — ~/ ‘ 
—- ~ J . f - -- - io ¢ . ; ong = 
a - - ~~ _ ~~ ~ _ - -~ aa ow < o 
i —_ — orm and se ae : > . 
a e - - ~f ° 7) > — —_o . - ous - - “a 
P cee aod / - ~ -- : - a 
~~ al : j expense = co - ~ = eu = eo , 
~ + = — vo - ~_ -- al — - J - _ ow #7 
8. : y ~ - ~ a . a P ood an ~~ wy » aad 
‘ “ ~ ~ = ; - . - 7 
j — ‘- — —— aud e -” wt ~ =— = ‘ ; 
a _ - ~ — ne - -_ - f f - aad ‘a aad — nd 
‘ ~ ° 
~ ; = > one = f “ - hy - , of “— a _ 
a a os f j f ‘ ~— - 2 = — am — 3 Ted : a 
— - ed . — -_-- = - y - - ’ 
- man . ~ ~~ —~ ow ° — ~ _ nett f 
“ ~ - ——~ —_ 7 a - y / - ~ 
_ 2 — — ~ ~~ al ” “ : : ‘ : 
U : ~ ; = - , F , f . -) on ; “ — 
oo ~~ 7’ oo a > _ - - 0 , : A) 
ant a - -\ s ~ - - a ” - ” f 
~- ae “4 ~ out “a Pa - = ‘amv ; , Z 
% ed “ > ” o- ’ “ — . nt f = ’ ro -— m ; om = : = . 
-— a ~—— — — - — a 3 — Y 7 _ - 
om ‘ww ‘ ~~ ;r — = ~—_ all — / f — - = 
~ ~~ J ~ = i r= + a j ~ ~- ~ - = . - 
a ~ - — a - . , “) ~ 
- f 4 —) —_ = - gun~ae w — ww = 
— ~~ = oe co a _ f ~ r _ ad — ~~ . . ; ” J 
~ ~ a - at -” . = ous nt @ " 
” at —d —s —— , ae - : : 
>. “ ( ad ‘ ™ mal f ‘ “a 
~~ — -_—_—_— one = ° = ~~ ounewg --~ ~~ ow Guam — ~ - a “ “ <f ¥ 
“ — , rr al , _— = -< -_ - c ae +” é = Y | 
cn > — - — 4 va -) ond 
_— 7” “ - _ ~ > - — ~ > yes < 7 ~ = ws 
~ ‘ 7 —_ ad are y~ ' 
— — ~~ - ~ ff all ~_ ~« ~ -- — ~~ —_—— om -~ ounund / 4 3 — 
~ os > . ‘/ ~ ~/ ~~ aaa ~ a - f woe , a —- 
. on _—_ ~ ad gues —" ew — A ed — 4 
. - 4 . f f ‘ a ~~ -- ~ ~ a} - an 
- ~ a ~~ aed , _ 
~ ~ on wd _ 7 -—~ ” = ‘ > © * f poe : s 4 
se cs ~ ~ 
- - —- a” ee | a = ‘ — 
- - 7 1s : 
-_ e 4 = me 7 a = ~ 
o oun 
< ~ a ” 
7 - ond 
a — — 


In Tuck v. Moses the final judgment in the replevin 
suit was rendered November 18, 1865, (p. 463); and the 
amended return was ‘filed in 1867 pending an action on 
the replevin bond, (p. 467). The Court held that it 
could not then affect the judgment in the replevin suit 
which was founded upon the first return. 

In the case at bar, if it should be contended that the 
amendment was made after judgment of return, the 
answer is, that no j7vdgment was rendered before the 
amendment was made. The order of the Court upon the 
decision on the question of ownership was simply a, direc- 
tion that when the final judgment was rendered, it should 
be for a return of the goods to the defendant, which 
could not be until after the damages were assessed, if the 
defendant elected to have them assessed in that suit. The 
judgment is ove by the Statute—for ‘a return of the 
roods, a writ of return, and for damages and _ costs,” 
(sect. 11, chap. 96). The distinction between an order as 
to what kind of judgment should be rendered in respect 
to title, and the rendition of the judgment after the 


agqyudication Or the damages, Is to be observed. 


‘ 


Neither the value nor quantity of ice replevied was 
material on the trial of the question of title, which by 
direction of the Court was separated from the trial upon 
the question of damaves to save the expense of the latter 
in case the Court should hold that the title was in the 
plaintiff. But after that question was decided for the 
defendant, and he elected to have his damages assessed 
in that suit, it became necessary for the Court to be 
informed of the quantity of ice replevied. 

It was for this reason that under the direction of the 
Court the new return was made stating the quantity; 
whereupon the trial for the assessment of damages pro- 


ceeded. 


¥. 


114 ee —_— 
Will De Considered together. 


The first, sixth, and seventh specifications of errors 

[In the trial for the assessment of damages in the re- 
plevin suit, with reference to one of the modes, in Maine, 
of ascertaining the damages for detention of articles of 
merchandise of a current market price, like ice, the Court 


| 
| 
i 


submitted the question to the jury, ‘what was the value 
of the ice replevied where it was situated at the time it was 
taken in this suit?” It was at the discretion of the jury 
whether to answer it or not, as it was no part of the legal 
issue jin that trial. The jury is only bound to find the 
ceneral verdict uy the legal issu ‘esented, whicl 
oO é veraict upon tie tO al Issues presented, Which 
they did in this case; and the Maine Court has often held 
that, if this was done, and special questions of fact are 
put to the jury to enable them in their deliberations to 


reach a verdict on the issue submitted, which they do not 


— e 


udve in\ ariably 


answer, the verdict is good. And _ the dg 
instructs the jury, when such questiors are put, that if 
they can agree upon a general verdict, but cannot agree 
upon the answer to the questions submitted, to return the 
general verdict; and upon such verdict judgment is 
entered. 

The object of putting such questions is to enable the 
Court to determine whether the verdict is conformable to 
legal principles. 


Smith Vv. / MINCY, l S Me., O7, Ql. 


[t is a method resorted to, not to determine any lega 


issue in the case, but to show the Court whether the jurv 


found certain facts which were competent to sustain the 
. ~ 414 ~ 

verdict upon that issue. If a=yerermec answer unfavorable 

to the verdict ts o1\ en, but there is still other evidence 


sufficient to support the verdict independent of the 


$f) 
answers to the special questions, the verdict 
tained. 


Gordon v. Wilkins, 20 Me., 134, 738. 


The value of the goods replevied was not 


will be sus- 


an issue in 


the trial of the replevin suit; and it is no part of the 


judgment in that case. If it was, it has been paid. 


lhomas v. Spofford, 46 Me., 408. 


In that case the Court say, ‘In the action of replevin, 


the question of value [of the goods replevied] does not 


arise as an issue. The title and right of possession are 


the matters to be determined in the suit. * 


value of the goods make no part of the declar: 


a 


ition neces- 


sarily. It is only important as fixing the amount of the 


penal sum in the bond which the officer is required to 


take,” (p. 411). And on page 410 they say, ‘ 


‘The inser- 


tion of the value in the execution, by the clerk, cannot 


estop the party from proving the actual value 


at the time 


of taking, or the time of demand. The value of the 


goods is not stated in and makes no part of the 


judgment.” 


The question and answer were purely incidental to the 


trial of the case, not involving directly its merits, but 


appertaining to the mode of proceeding only. 


The only 


legal verdict which could be rendered in that trial was,by 


the very terms of the statute,the general verdict which 


they did return, viz., defendant's damages by 

the taking and detention of the property. 
Aside from the judgment of return and 

nothing else is determined by the judgment. 


ment, p. 15). 


r reason of 


the costs 


(See judg- 


In Burden v. Shannon, 3 Gray, 387, Chief Justice Shaw 


on page 391 says, “A judgment or judicial determination 


is conclusive, even between the parties, as evidence only 
of what is directly put in issue and tricd, not of the 
collateral and incidental facts which are involved in the 
discussion, but not embraced in the decree,’ or judgment. 
And on page 392 he says, “It is only when a fact ts 
specially put in issue, traversed and tried, that a verdict, 
and a judgment following it, are evidence against a party.” 
This is cited and affirmed in Burden v. Shannon, 99 
Mass., 200, 2074. 

In Lea v. Lea, 99 Mass., 493, held that a decree dis- 
missing a libel for divorce which may have been entered 
her of three grounds is not conclusive between 


upon eit 


yr 
> 


the partics 


A fact which is necessary to be proved in order to main- 


tain the action must be alleved in the writ. 


~ 


The value of the goods replevied is not a fact necessary 
to be proved to enable the plaintiff to maintain his action, 
or the defendant to obtain his judgment for a return, and 


damages for taking and detention; because there are 


> 


oe 


other modes of assessing damages for detention even of 
an article of commerce ,by casting interest upon its value. 
The authorities to support the proposition that it 1s not 

necessary to allege the value in the writ of replevin are 
numerous. 

ain Side 

l/homas Vv. Spofford, supra, 409. 

Litchman v. Potter, 11 OMass., 371, and cases cited 

in the opinion. 


oF, y a , * 
blake v. Darling, 116 Mass., 300. 


In Gelbert v. Thompson, G9 Cush., 348, it was held that 
‘in an action of replevin for a piano a former judgment 
between the same parties in an action of trespass guare 


clausum in which taking away the same piano’ was 


4] 


alleged, by way of aggravation, is not conclusive; as title 
to the piano was then only indirectly involved.” The 
Court say, on page 349 “the law is well settled, that a 
judgment in a former action is conclusive only when the 
same cause of action has been once adjudicated between 
the same parties, or the same point has been put in issue 
upon the record, and directly found by the verdict of a 
jury.” 

The jury in the action gz. c/. in answer to a special 
inquiry by the judge when they returned their verdict 
declared that they had taken into consideration the title 
to the piano, and it appeared that the title to the piano 
Was in testimony, argued by the counsel and embraced in 
the charge of the judge. Still the Court held that such 
special finding did not settle the title to the piano even 
between the same parties. é | 

kastman v. Cooper, 15 Pick., 276, 279, which contains a 


strong statement of the principles. 


In King, admr., v. Chase, 15 N. H., 9, it is held that, 
“the judgment is conclusive only upon the matter which 
was directly in issue upon the former trial. By the 
matter in issue is to be understood, that matter upon 
which the plaintiff proceeds by his action and which the 
defendant controverts dy Ais pleadings. Facts offered in 
evidence to establish the matter which is in issue, are not 
themselves in issue within the meaning of the rule, 
although they may be controverted on the trial.” 

In Lawrence v. Hunt, 10 -Wend., 80, Court say that, 
“the judgment of a Court of competent jurisdiction: 
directly on the point, is as a plea in bar, and as evidence in 
certain cases, conclusive between the same parties upon 
the same matter, directly in question in another Court or 


suit. but it is no evidence of a matter which comes collat- 


erally in question merely, nor of matter incidentally cog- 
nizable, or to be inferred only by argument or construction 
from the judgment 

In Howard v. Kimball, 65 Me: 330, the Court say, 
“To ascertain whether a former judgment is a bar to the 
present litigation, Ae frve criterion Is found in the answet 
to t lie question, was thie SQ ? Pr Vil pul ale ty ah 
issue and determined.” 

1 Greenleaf’s Evidence, Secs. 528, 529, 5320 

The leading case on this subject, decided in 1776, 1s 

the Duchi SS ¢ a Ain: Sl 2S Cas 48 ae WV 1] + St 2¢., 5 25 ° 
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expressly adopted and cont 


son, 2 Gall., 229, teecel rd Slug (iuv<« 


' ; 


] | ¢) 
i} itl Li 


In 


concurrent or e: 


that case it was 


lay oa 
ct “i cease v 


matter. which came collateral! 


their qurisdiction: wor of 

hj, ° ' , . +¢ . « ] 
QO0ics nor ot anv matter te | 
the judgement.” 
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introduced to prove that fact 1 a future trial between the 
same parties not the facts produced obtain phat jug? 
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clusions of the law upon the facts found by the court or 
jury. 


freeman on Fudements, Sec. 2. 


Louvier says, the judgment is ‘the decision or sentence 
of the law given by a Court of justice or other competent 
tribunal, as the result of proceedings instituted thereon 
for the redress of an injury.” And Freeman says that it 
begins, as in this case,—‘‘It is therefore considered and 
ordered by the Court.” Sec. 46. 

In the case at bar, the question and answer under 
consideration, although embraced in the ‘judgment roll,” 
or what is termed in this case, the record of the proceed- 
ings of the Court, (Record, p. 12) is no part of the 
judgment, which is simply the conclusions of the Court 
upon those procedings. Although contained in the record 
of the proceedings, the answer to the question has no 
greater effect than if proved a/iunde. The record only 
shows that it was a fact which may have been acted upon 
by the jury in finding the issue; and as we have shown, 
there is no 7udgment upon that fact. 

When, in the cases cited, it is said that the facts found, 
to conclude the parties, must be put directly in issue, the 
technical issue made by the declaration and plea, or peti- 
tion and answer, is meant. There is nothing in the plea, or 
in the brief statement, or in any issue joined in this case, 
about the va/ue of the ice; and the finding of it therefore 
by the jury was purely collateral to, or ¢ncidental in the 
trial of the case. 

This view is sustained in*the opinion of the Court in 
Smith v. McCool, 16 Wall., 563. 

That action was ejectment. A like action between the 


same parties for the same premises had been before 
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materially different respecting it. The Court say, on page 
592, ‘As we understand the rule in respect to the conclu- 
siveness of the verdict and judgment in a former trial 
between the same parties, when the judgment is used in 
pleading as a technical estoppel, or is relied on by way of 
evidence as conclusive, fer se, it must appear by the 
record of the prior suit, that the particular controversy 
sought to be concluded was necessarily tried and deter- 
mincd—that is, if the record of the former trial shows 
that the verdict could not have been rendered without 
deciding the particular matter, it will be considered as 
having settled that matter as to all future actions between 
the parties; and further, in cases where the record itself 
does not show that the matter was necessarily and directly 
found by the jury, evidence a/zunde consistent with the 
record may be received to prove the fact; but, even 
where it appears from the extrinsic evidence that the 
matter was properly wrthin the tissue controverted in the 
former suit, if it be not shown that the verdict and judg- 
ment necessarily involved its consideration and determina- 
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tion, it will not be concluded.” 


It has been shown that the value of the tce was not in 
issue, and could not be adjudicated in the former suit, 


and that the judgment does not show it was. 


In Aurora City v. West, 7 Wall., 82, on page 103 the 
majority opinion. says: ‘Better opinion is that the 


estoppel where the judgment was rendered upon the 


~ * * extends to.every material allegation 


merits, 
or statement which, having been made on one side and 


denied on the other, was at issue in the cause, and was 


determined in the course of the proceedings. - 
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he value was either alleged or denied 
th iry to the question 1s not con- 
ble for another and conclusive reason 
the value of the ice at the time it was 
{ but the plaintiff in this action 1s 
val t the time of the judgment of 
mand upon the writ of return two 
arated by nearly eight vears; and 
en a wide difference in value at these 
her party therefore would be estopped 
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Note. 


.xamining numerous cases where the doctrine-of estoppel is 


discussed and applied, we find no one in which it is held that a 


| 


party is precluded from proving a fact, because the same fact was 
put in evidence, and tourndto be true, ina former trial where 
that fact, was not, and could not be determined by the judge- 
ment in the former case 

(“ourts instruct juries as to what facts would be sufficient to 
prove the issue : but as those facts are not th gnselves in issue the 
belief by the jurv that such facts exist, am Aherefore find the 
Issue as instructed, precludes neither party from contesting those 
facts in a future trial 

This must be especially true where the second uit is not for 
the same cause of action as the first 

[In the case at bar, inthe former tri.| the question at issue and 
decided wis, damages tor the detention of the ice to the time of 
that trial. his action is to recover da nages for the non-return 
of the goods as subsequently adjudged by the court 

[In the first case value was not in the issue. In this present 


one it is of the very essence of the issue 


see, 
(Cromwell v. County of Sac, 94 U.S. 351 
Davis v. Brown, id. 423. 
Smith’s Lead. Cases, 4th Am. Ed. Notes, p. 572 et seq. 
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SUPREME COURT OF THE UNITED STATES. 


OcToswnerR TERM, 1887. 


WASHINGTON ICE COMPANY ert axrs. 


PLAINTIFFS IN ERROR, 
NATHANIEL WEBSTER. 
BRIEF FOR THE DEFENDANT IN ERROR. 


STATEMENT OF CASE. 


This action of debt was brought in the United States Circuit 
Court for the District of Maine, by Webster, the defendant in error, 
against the Washington Ice Company, and the other plaintiffs in error, 
as principal and sureties of a certain bond or writing obligatory in 
the penal sum of thirty thousand dollars. 

The condition of the bond is, “ that, whereas the Washington Ice 
Company has on the dav of its date commenced against Webster an 
action of replevin for a certain lot of ice, being about 3,800 tons, which 
they sav said Webster has unlawfully taken: therefore if the Com- 
pany shall prosecute said replevin to tinal judgment, and pay such 
damages and costs as Webster shall recover, and return and restore 
the same goods and chattels in like good orderand condition as when 
taken, in case such shall be the final judgment, then such obligation 
to be void.” (Bond, Rec., p. 18.) 

Whereupon the plaintiffs in error prayed oyer of the conditions, 
which being read and heard, they, the then defendants, in their 
plea, say “they have kept the several conditions of said writin” 


obligatory except the following, to wit: ‘ And also return and resto 
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the same goods and chattels in like good order and condition as when 


taken, In case such shall be the final judgment’; and as to this condi- 


tion the defendants confess that they have not kept the same, and that 
final judgment has been rendered against them in the replevin = suit 
in said condition mentioned for the return of the goods and chattels 
replevied therein, and that they have not returned the same to the 
plaintiff according to the requirement of suid condition.” (Ree., 
pp. s—d. ) 

And, therefore, the then defeudants submit to the judgment of the 
Court and pray that they may be heard by the Court in Equity in the 
assessment of damages for the breach of said last-mentioned con- 
dition. 

The action was then continued until the term of said court 
holden in September, [&s2. And the parties filed in writing the 
following stipulation : 

“The parties to the above-entitled action, by their attorneys of 
record, hereby stipulate and agree to waive a jury in the trial of the 
same, and that the issue of fact therein may be tried and determined 
by the Court 

The Case Cale Ol for I rise before the Court. The plaintiff, to 
provethe issue on his part, introduced the original writ in the action 
of replevin (Ree., p. 9), the officers return and amended return and 
the pleadings in the action, wherein the defendant says that he did 
not take the woods and chattels in the plaintiffs, writ and declaration 
mentioned, and for brief statement of speeial tInatter n defence sal \ 54 
“that at the time of the alleged taking, as set forth in the writ, the 
ice Was not the property of the plaintiff. or anv part thereof, nor 
had the plamtitl anv iv7ht to the POSSeSSION thereof, and that the 
defendant was ino rightful possession thereof at the time of said 
alleged taking, and that the taking was wrongful from the lawtul 
possession of the defendant by the plamtiff, and has ever since been 


unjustly and wrongtully detained by the plaintiff. And the detend- 


ant pravs judment for the return of the ice in like good order as 


when the snme was trken trom the possession of the defendant, and 


for his damages for such taking and detention, and tendered an 


issue to the country, and the plaintiff did the like.  (Ree., pp. 9, 
10, 11.) 


The detendant in error then produced the record of judgement, 
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and of the proceedings of the court in said action of replevin, 
whereby it appeared that at the term of the Supreme Judicial 
Court of Maine, holden in April, 1875, the issue thus framed was 
7 submitted to the jury ; whereupon the plaintiff was non-suited, and the 
case Was transmitted to the full court on the report of the evidence 
by the presiding Judge, and marked ~ Law,” and transferred to the 
Supreme Judicial Court for the Middle District. That the same was 
continued nis?, and afterwards, in June, 1874, the Supreme Judicial 


Court for said district gnave the followine order: “ Non-suit to 


ee 


stand ; judgment for the return of the goods replevined ; damages to 
the time of taking to be assessed at nist prius if the plaintiff so elect, 


or may, if he prefer, resort to his remedy on the bond (Rec., pp. 


13, 14.) The ease was presented to the Supreme Court of Maine 
at the law term argued at length upon many questions. See deci- 
‘ sions Washington Ice Co. v. Webster, 62 Maine Report, 341. 

Among these are the following: Shalt non-suit ordered at nis 
prius stand, and ought the presiding Judge then to have granted the 
defendant’s motion to proceed to have the damages assessed for the 
taking and detention of the ice by the jury after the non-suit had 
heen ordered ? 

The case was then continued to the October Term, 1874, when 
the defendant elected to have his damages assessed by a jury. The 
cause Was again continued until the April Term, 1875, and was then 
tried by a jurv. The Supreme Court had decided in the case that 
the measure of damages for the detention of the replevied property 
(unless some special damage was claimed) was the interest on the 
proper value of the property when replevied to the day of the 
verdict. 

The presiding Judge at nis/ prius so directed the jury, and in 
order to have the measure of damages ascertained, framed the ques- 
tions which follow, to which he directed the jury to make answers, 


and that thev were to tind as damages for the detention, the interest 


| on the amount at which they found the value of the property when 
4 replevied, casting interest upon that basis to the day of the verdict. 

Their verdict was as follows: That the defendant was dam- 
aged by reason of the taking of the property replevied in the suit, 


and assessed damage for the defendant in the sum of six thousand 
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five hundred and fifty-five dollars. And the jury returned answers 


to the questions submitted as follows : — 

First. What was the value of the ice replevied where it was 
situated at the time it was taken in this suit? 

Answer. Twenty thousand and sixty-nine dollars and thirty- 


three cents. 


Second. What damage did the defendant sustain by reason of 


the taking of the ice in repleving on account of the preparations he 
had made to remove it ? 

Answer. Eight hundred and thirty-five dollars and twenty- 
five cents. 

Thereupon the plaintiff filed exceptions to the rulings of the 
Judge in matters of law, which were allowed and signed by the Judge. 

And the plaintiff moved to set aside the verdict, because it 
was against law and evidence, and the evidence was reported to the 
law court. 

The same was then marked “Law on exceptions and report,” 
and transferred to the Supreme Judicial Court for the middle 
District. (Ree., pp. 14-15.) 

Afterwards, on the 10th day of June, 18738, the following order 


was entered in snid court: “Motions ana exceptions overruled.” 


See decision Washington Ice Company ve Webster. HS Maine 
R. 449. 


Whereupon it was ordered by the Court that the property re- 
plevied be returned to Webster irrepleviable, and that Webster 
recover against the Company the sum of seven thousand seven hun- 
dred and twenty-three dollars and ninety-eight cents damages for 
the taking and detaining of the property replevied, being the 
amount of the verdict with interest thereon to the date of this judg- 
ment; and that he recover his costs. 

Execution issued for the amount of said judgment, which was 
paid said Webster, and receipted for September 17, 1878. But the 
receipt was not to affect any further claim of Webster for the ice 
named in the writ, or for further damages or costs that may be re- 
covered or recoverable by said Webster. (Rec., p. 78 

Upon the evidence the plaintiff contended that the finding of 


the value of the ice replevied by the jury which assessed the 
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damages for taking the ice upon the replevin writ against the plain- 
tiffin that suit, in answer to the question submitted to them at that 
trial, “ What was the value of the ice replevied where it was situ- 
ated at the time it was taken in this writ?” being required by the 
Court, in order to tind a value of ice at the time or place of taking 
on which the jury could compute the interest as damages for the 
detention, is conclusive agninst the defendant of the value of the ice 
in determining the amount which the plaintiff is entitled to recover 
in this action, upon chancelling the bond, and moved the Court for 
an entry of judgment against the defendants for the sum found by 
the jury in answer to that question, viz., the sum of twenty thou- 
sand and sixty-nine dollars and thirty-toree cents, with interest 
thereon from the date of that finding. 

On the 12th day of October, 1880, the plaintiffin error filed the 
following under the provisions of the Statutes of Maine, which is in 
the words following : — (Revised Statutes of Maine, Chapter 82, 
Section 21.) 

“In any personal action, the defendant may, in writing, entered 
of record with its date, offer to be detaulted for a specified sum. If 
accepted, interest may be added from that date to date of judgment. 
[f not accepted within such time as the Court orders, it shall not be 
offered in evidence or have any effect upon the rights of the parties 
or the judgment to be rendered, except the costs. If the plaintiff 
fails to recover a sum as due at the time of the offer greater than the 
sum offered, he recovers such costs only as accrued betore the offer, 
and the defendant recovers costs accrued after that time; and his 
judgment for costs may be set off against the plaintiffs judgment for 
debt and costs.” 

* And now said defendant’s come and offer to be defaulted, and 
that judgment may be rendered against them for the sum of sixteen 
thousand dollars and legal costs, and that execution may issue 
against them for the same.” 

There is no order of the Court that said offer be accepted. 

On the 10th day of October, 1882, judgment was rendered in 
favor of Webster against all the defendants for the sum of twenty- 
eight thousand nine hundred and ninety dollars and fourteen cents. 

A writ of error was there upon sued out on the 2d day of 


September, 1884. 
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The citation issued September 12, 1884. 

A bond was signed and approved onthe 10th and filed on the 
I3th day of September, i884. The writ of error was filed in this 
court on the 22d day of October, 1X34. 

An assignment of errors, seven in number, ts filed. 

First. The Court erred in admitting as evidence the question 
to and answer by the jury as to the value of the ice replevied at 
the time and place where it was taken. 

Second. In rejecting evidence offered by the defendants tend- 
ing to show that the value of the ice replevied was less than ten 
thousand dollars at what ever time such value is to be assessed ; and 
in the rejection of the prayer of the defendant for a ruling that they 
are not estopped to prove that the value of the goods replevied was 
less than fifteen thousand dollars, by reason of the insertion of that 
sum in the replevin writ and bond as the value of the goods which 
the officers in that writ were commanded to replevy ; and in the 
ruling that the defendants are estopped to deny that the goods re- 
plevied were at least of the value set forth in the writ of replevin 
and in the replevin bond, being the bond in suit; and that the 
plaintiff was not precluded from showing that it wus of ereater 
value; and that the plaintiff was not precluded from showing that 
the value of the goods replevied was more than fifteen thousand 
dollars. 

Third. In rejecting the praver ot the defendants for tl ruling that 
the statement of the officer who served the replevin writ, in his re- 
turn thereon of the quantity of goods actually taken by him on the 
writ of replevin, is ~ competent and conclusive evidence ” of that quan- 
tity inthe trial of this action upon the replevin bond ; and in the ruling 
that neither of the returns of said officer upon said writ, original or 
amended, were evidence of the quantity of the ice taken by the 
othcer upon said replevin writ. 

Fourth. In rejecting the contention, motion, and prayer of the 
defendant for a ruling that the damages which the plaintiff was en- 
titled to recover in this action are the value of the goods replevined, 
or of goods of like deseription, character, and intrinsic value at the 
date of the judgment in the action of replevin, and the order therein 
that the property replevied be returned and restored to Webster with 


interest thereon ; and in rejecting the evidence offered by the defend- 


~] 
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ants to prove that the value of ice of like description, character, in- 
trinsic value, and quality as that replevied, and also the place where 
the demand upon the writ of the return was made, was less than ten 
thousand dollars at that time. 

Fifth. In rejecting the evidence offered by the defendant that 
the value of the property replevied was less than ten thousand dollars 
at the time the demand was made upon the defendant, upon the writ 
of return issued pursuant to judgment, to wit, in August, 1878, and 
in rejecting the prayer of the defendants for a ruling that the dam- 
ages Which the plaintiff is entitled to recover in this action are the 
value of the goods replevined, or of goods of like quantity, descrip- 
tion, character, and intrinsic value as those replevied ; and in the 
ruling of said Court that the plaintiff is entitled to recover the value 
of the ice replevied at the time it was taken by the officers upon the 
replevin writ. 

Sixth, In the ruling of said Court sustaining the position and 
praver of the plaintiff for a ruling that the fining of the value of the 
ice replevied by the jury which assessed the damages for taking the 
ice upon’ the replevin writ, against the plaintiff in that suit, in 
answer to the question submitted to them in that trial, viz.: 
“What was the value of the ice replevied where it was situated at 
the time it was taken in this suit?” as appears in the record of the 
proceedings of the action of replevin, is evidence in this action upon 
the bond, and is conclusive against the defendants of the value of the 
ice in determining the amount which the plaintiff is entitled to re- 
cover in this action; also in sustaining the motion of the plaintiff 
for an entry of judgment against the defendant for the sum found by 
the jury in answer to that question, with interest thereon from the 
date of that finding. In overruling the position and prayer for a 
ruling by the defendants, that the value of the ice replevied was not 
a legal issue in the replevin action, and that the defendants were not 
precluded from showing that the value of the ice was less than the 
sum thus found, and that said question and answer were not evidence 
to be taken into consideration in determining the amount which the 
plaintiff is entitled to recover in this action upon the bond; and in 
overruling the further position and prayer of the defendants, that if 
the finding of value in the action of replevin furnished the rule of 


damages to be assessed, interest should be cast only from the 
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action of replevin was conclusive agninst the detendants : 


was also error in the ruling and order ot 
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(‘ourt wherein 


and in the ruling that the finding of value by the jury in the 


and there 


it was 


ordered that judgment be entered for the sum of twenty-eight thou- 


sand nine hundred and ninety dollars and fourteen cents damages, 


and thut execution issue for that sum. that beine the amount of said 


sum of twenty thousand and sixty-nine dollars and thirty-three cents 


with interest thereon from the date of said tindinge. May 1 t., 1875. 
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im answer to the question submitted to 
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plevined where it was situated 
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on which to calculate the interest as damages for the detention of the 


ice from the taking to the date of verdict. admissible and conelusive 


between the same parties in this suit ? 


Second : 
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a replevin bond, two of the defend- 


ants in this action, concluded by the finding of facts by the former 


jury on trial of the replevin suit, equally with their principal ? 


ments of error need 
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If these rulings can be maintained, then all the other assign- 
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If the two questions above 
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Upon the first question we understand the rule to be that any 


tact found in a Court of justice, either of law or equity, of com- 


petent jurisdiction, by a verdict or decree, forever after concludes 


the parties as to that fact so found when judgment has been entered 


in accordance with such tindine. 


When the 
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found 
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not 
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issue 


between the 


parties, but the verdict and the judgment necessarily involve the 


consideration and examination of such question of fact. and a verdict 
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could not have been entered in the former suit without deciding 
that question, the fuct so found becomes equally conclusive on the 
parties as any other fact of the issue thus found, as are facts found 
In a special verdict. 

U.S. %. Beverly, | How., 154 


Aspden »., Nixon, 4 How., 467. 


Ifa verdict be had on the same point and between the same 
parties, it may be given in evidence though the trial were not had 
for the same land, for the verdict in such case is a very persuading 
evidence, becuuse what twelve men have already thought of the 
fact may be supposed fit to direct the determination of the pres- 
ent jury. 


Sherwin v. Clarges, Buller’s N.P., 282. 


It is not necessary that the fact to be proved by the record 


should have been solely and specifically put in issue on the former 
trinl; it is sufficient if it was a fact essential to the finding of such 
verdict. 

1 Stark. Ev. (4th Am. Ed.), 200. 


Eastman 7. Cooper, 15 Pick., 285. 


A question properly involved, and which might have been 
raised and determined in a former case, is barred by the decision 
therein. 

Stockton 7. Ford, 18 How., 418. 
Aurora City v. West, 7 Wall., 82. 
Washington Steam Packing Co. v. Sickles, 24 How., 


o4]. 


The judgment of a Court of competent jurisdiction upon a ques- 
tion directly involved in one suit is conclusive as to that question in 
another suit between the same parties. It must appear, either from 
the record or from intrinsic evidence, that the precise question was 
raised and determined in the former suit. 

Russell v. Place, 94 U.S., 606. 
Packing Co. v. Sickles, 5 Wall., 580. 
Lea v. Lea, 99 Mass., 493. 


Burlen 7. Shannon, 99 Mass... 200. 
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conclusive on this Court. 


Inerahbam 7. Dawson. 20 Hlow., 486. 


Nations  . Johnson. 24 Hlow.. 19D. 


Matters adjiudicested at law ennnot be aguin reheard in equity 
J i 


between the same parties. 


Bigelow on Estoppel, 114, 115, 197. 
Hendrickson a Norteross, Se. OF (;reen ‘Nis. ). 4] 
Low +. Mussey, 41 Vt., 393. 


Matters adjudicated in equity are conclusive everywhere be- 


tween part ies, 


Franklin 2. Green. 2 Allen. 519. 


Upon the second question, which does not seem to be speciti- 
eally raised in the assignment of errors: How far sureties upon 
bonds ‘are bound by the faets judicially found in proper courts 
against their principals, we assume the rule to be that the finding of 
facts binds sureties as parties, because they become parties by agree- 
ment, and this has been held specially to be the case in the matter 


of reple in bonds. 


Drummond +. Trest, 12 Wheat., 515. 
Stover 7. Banks, LO Wall., 583. 
Babbitt v. Finn, 101 U.S., 7. 
Douglas v. Douglas, 21 Wall., 98. 


Sweeney 7. Loome, 22 Wall., 208. 


It will be observed that the answer to the first question, “ What 
was the value of the ice at the place and time it was taken?” was 
$20,009.55. 

“The answer to the second question, ~ What damage did defend- 
ant sustain by reason of the taking of the ice in replevin, on account 
of the preparation he had made to move it?” was $835.25. 

The verdict of the jury assessed the damages for detention at 
the sum of 86.555. 

Compute interest at 6% on $20,069.33, from August 13, 1870, 


date of taking, to May 14, 1875 (Ree., p. 14). day of verdict, and 


Adjudication of the same subject-matter in a State Court ts 
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it is found to be $5,719.75, which is exactiv even months’ interest 


on the value of the ice found by the jury for detention thereof from 


the day of taking to the day of verdict. Add the amount, in answer 


to second question, $835.25. and you have the assessment of damages 


by the jury, $6,555, in exact conformity with the instructions of 


the Court. 


Thus it is seen that without the finding of the value of the ice 


at the time and place where it was taken, as directed by the Court, 


it would have been impossible for the jury to find a verdict as 
structed, to wit: to assess the interest on the value of the ice 


found by them at the time and place of taking as damages for 


detention. 


All of which is respectfully submitted. 


BENJ. F. 


BUTLER, 
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WASHINGTON ICE COMPANY anv Ats., In ERRor, 


vs. 


NATHANIEL WEBSTER. 


PLAINTIFFS’ REMARKS UPON DEFENDANT'S AUTHORITIES. 


United States vs. Beverly, 1 How., 184, does not sustain 
the defendant’s proposition. 

In that case the facts in controversy were specifically ad- 
judged in the previous case of Peter vs. Beverly. (10 Peters, 
—.) The question in both cases was whether certain real 
estate should be sold to pay debts, which was resisted upon 
two grounds: first, that there was sufficient personal property ; 
and, second, that some of the debts claimed were not due. 

The whole subject-matter sought to be litigated in the 
second suit was embraced in the pleadings of the first. 

The court cited Hopkins vs. Lee, 6 Wheaton, 108, which 


is adverse to the defendant’s proposition. 


” 


This Court there says, “It is not denied, as a general rule, 
that a fact which has been directly tried and decided by a 
court of competent jurisdiction cannot be again contested 
between the same parties. * * * But as to points which 
came only collaterally under consideration, or were only in- 
cidently under cognizance, or could only be inferred by argu- 
ment from the decree, it is admitted that the rule does not 
apply.” (Pp. 113, 114.) 
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ene 


In Aspden ws. Nixon, 4 How., 467, held that “a decree made 
in the High Court of Chancery in England, in a suit wherein 
an administrator appointed there is complainant, and an 
executor of an heir qualified there is defendant, does not 
estop an administrator appointed in Pennsylvania from 


suing the same executor qualified in Pennsylvania upon the 
same title asserted in the English bill, the subject-matter of 
the first suit being assets in England, and of the second 
assets in Pennsylvania.” On page 498 the Court say, “A 
judgment or decree set up as a bar by plea or relied on as 
evidence by way of estoppel to be conclusive must have 
been made: Ist, by a court of competent jurisdiction upon 
the same subject-matter; 2d, between the same parties; od, 


for thre SLIT purpose.” 


In the case at bar the finding of value by the jury in the 
action of replevin was not for the same purpose as that for 
which it is now sought to be used in the suit on the bond. 
The first was to get a basis for the ascertainment of a por- 
tion of the damages for the detention; the present purpose 
is to ascertain what sum of money shall be paid for the ice 
at a valuation taken eight years afterward. 


1 Starkie Ev., 200, simply states the general proposition, 
but cites in a note Smith vs. Sherwood, 4 Conn., 276, where 
it is held that it 1s necessary, in order to constitute an 
estoppel by former judgment, that the precise point which 
is to create the esto pp / should have heen prt ri Sse and 


decided ; and this must appear from the record alone.” 


Eastman vs. Cooper, 15 Pick., 276, is a strong case against 
the proposition which it is cited tosupport. In that case it 
was held that, in order to constitute an estoppel, the precise 
point must be put in issue on the record and directly found 
by the jury and adjudicated by the judgine net: and cannot be 
extended to collateral facts. (P. 280.) 


In Stockton vs. Ford, 18 How., 418, the question was the 


: 
| 
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plaintiff’s right to charge an estate with fees and costs 
due to him. His title to the estate had formerly been adju- 
dicated and decided against him. 

Court held that that was his opportunity for asserting 
his present claim. 


Aurora City vs. West, as we have said in our brief, recog- 
nizes the principle that the doctrine of estoppel extends only 
to the material allegations contained in the pleadings, and 
gives no countenance to the proposition that the finding of 
a fact by the jury to support the issue, which fact itself is 
not determined by the judgment, precludes the inquiry 
into the same fact in a future suit. 


Washington Steam Packet Co. vs. Sickles, as reported in 
24 How., is sufficiently explained in our comments on the 
same case, reported in 5 Wall. 

In Russell vs. Place it is obvious from the whole discus- 
sion of the Court that it intends to apply the doctrine of 
estoppel as to such matter only as was put in issue and ad- 


judicated by the Court in a former case, not merely to mat- 


ters of fact produced to support the issue, as is claimed by 
the detendant in the action at bar. 
The same may be said of the case of Lea vs. Lea, 99 Mass. 


Burlen vs. Shannon, 99 Mass., was an action on account 
for board of the wife of defendant. Defense, that defendant 
was lawfully divorced in Indiana. ‘The Court ruled that the 
plaintiff was estopped from impeaching the divorce, and 
directed a verdict for the defendant. 

“Tfeld: A verdict and judgment are conclusive by way of 
estoppel only as to facts without the existence and proof or 
admission of which they could not have been rendered. At 
the trial, with a jury, of a libel for divorce, their special 
findings on questions of fact are not conclusive of facts not 
essential to, allhough consistent with, their general verdict 
and the decree entered thereon.” 


-~ we 


There is no obscurity in the law as to how far sureties 
upon replevin bonds are bound by facts judicially settled 


The judgment alone against the 


} 
PClpal. 
i , “ 
‘ ii 


against their pr 
intiffs 3 nis binding on them. ‘They agree to see 


if 
= ' 

j y} 

i 


plaintiffs in repl 
to it. that their principal performs or satisfies it. Such is 


\ 


their contract; and their liabilitv rests in contract only. 
They are not parties to the proceedings by which that judg- 
ment is obtained. They have no voice in the prosecution 
of that suit, or in defending the claim for damages for de- 


tention of the goods. ‘They are not bound by the acts of 


their principal in that trial, either of omission or commission. 
[f he fail to makea proper defense, and large damages are as- 
sessed they are affected only by the consequent increase of the 
ment, and are not bound by any unjust estimate of the 
value of the goods which may be made by the Jury in their 
assessment of the damages for their detention, because they 
had no opportunity to contest or impeach the evidence upon 
which the jury acted. ‘To that hearing they are neither 
parties nor privies, so as to be precluded by the finding of 
any fact incidental to the trial. They are precluded only 
from denying the validity of the Judgment. As to the sure- 
ties, the “ proceedings ” in a replevin trial are res inter alios 
acta. The judgment is admissible against them only to 
prove the fact of its rendition—not to prove matters of fact 
recited in it; “for there is a material difference between 
proving the existence of the record and its tenor, and using 
the record as the medium of proof of the matters of fact re- 


eited in it.” 


| Greenl. Ev., sections 538, 539. 


Only the parties to the suit can be affected by such matter. 
Under the term parties the law only ineludes those who 


“had a right to make defense or to control the proceed- 


ings and to appeal from the judgment.” 


Section 0 
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1 Greenl. Ev., 
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That the sureties are only bound to perform the judgment 
of the court, and can be no otherwise affected by the pro- 
ceedings, is well illustrated by the case Douglass vs. Douglass, 
21 Wall., 98, cited by defendant’s counsel. That was an 
action on replevin bond. In the replevin suit the defend- 
ant had judgment fora return, and a writ of return’was 
issued, upon which the officer took the goods and tendered 
them to the defendant in replevin. He refused to receive 
them because they were then in a changed and damaged 
condition. 

The bond was upon this condition, “that if the said Doug- 
las shall and will return the goods and chattels in said decla- 
ration mentioned, if the same be adjudged, and in all things 
abide and perform the judgment of said court, then the above 
obligation to be void.” 

The plaintiff in the suit on the bond contended that he 
was not bound to receive the goods in a damaged condition, 
and that he could recover on his bond for their deterioration. 
This Court held that as there was no such condition in the 
bond he could not recover such damages in a suit on it. 

On page 104, the Court say: 

“As soon as the property was taken by the marshal the 
efliciency of the bond, touching its return, was at an end. 
The bond stipulated for a return of the property and noth- 
ing more in relation to it. We cannot interpolate what the 
contract does not contain. Our duty is to execute it as we 
find it, and not to make a new one.” 


In the ease at bar the only condition of the bond which 
was broken is that the plaintiff in replevin shall “ return 
in case 


* * a 


and restore the same goods and chattels 
such shall be the final judgment.” (Record, p. 18.) 

The only portion of the final judgment which has not 
been performed is “that the property replevied be returned 
and restored to the said Nathaniel Webster.” For this 
breach nothing proved, and no fact found by the jury, in 
the trial of the replevin suit, can affect the sureties on the 
bond. 


(5 


The case of Sweeney vs. Lomme, 22 Wall., cited by de- j 
fendant, was under the Montana statute authorizing an as- 
the goods at the time they were 


sessment of the value of 
10 pertinency to the case at bar. 


—— 


taken in yet has 

No authorities cited by def wsdheiill s counsel support his 
proposition, shat the sureties on the bond in this action are 
bound by the finding of the value of the ice by the jury in 
the replevin sult. 

He says they became partics to the replevin suit by agree- 
ment. They only became parties to an agreement, with 
a specifically limited liability, to see that their principal re- 
turns the goods, “in case such shall be tne final judgment.” 


Drummond vs. Preston (cited by counsel as Drummond 

Trest), 12. Wheat., 015, was an action upon a guaranty 

that a debtor should pay all debts contracted by him with 

certain parties. The amount thus guaranteed was _ ascer- 
tained by a judgm eClil against the debtor, which was held 


a 


conclusive against the guarantor. This ts simply the gen- 
\ eral principle, that a guarantor of debts to be contracted by 
q a third party is precluded from questioning the amount of 
a! the debts, if it is judicially determined in a suit by creditor 
, against debtor where there is no fraud. 

me Stover vs. Banks (10 Wall., 583) was an action on an ad- 
* Parapet sbond. By a previous decree it was adjudged 
Yi that the administrator bad assets in his hands which he was 


ordered to distribute to the heirs. Failing in this, the sure- 
ties on his bond were held to be prectuded from contesting 
the amount ascertained by the previous decree. There is 
no analogy between this class of cases and the one at bar. 


a The sureties of an administrator become responsible for all 

a his defaults—an undertaking upon his entering the office. 

FS ue ° ° . . 7 . , 

ari The same principle apples as in the case of sureties upon 

ee all official bonds. Judgment against the principal binds the 

ee weer 

oe sureties, because they had undertaken by contract that the 

i 7 . , i ‘. 

fe ae officer should perform his duty in conformity with law. 7 
as i ' 
a : 
a 
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Babbitt »s. Finn, 101 U.S., 7, was an action upon a super- 
sedeas bond given on an application for a writ of error. 
Judgment below being affirmed, the sureties were held liable 
to pay it. This is just what they agreed to do. 

Ilow these eases tend to establish defendant’s proposition 


a 


we are not able to perceive. 

The sureties. Drummond and Gould, undertook that the Ice 
Company should return the goods replevied in like good 
order and condition as when taken, if such should be the final 

‘ judgment, 

The damages resulting from their detention having been 
assessed in the replevin suit, which must necessarily have 
embraced any deterioration or change of condition of the 
eoods, the judgment required their return only, not their 
return “in like good order and condition,” as 1t would have 
required if the defendant in replevin had elected to have 
his damages for detention assessed 1n a suit on his bond. 

All other requirements of the judgment having been com- 
plied with the only lability of the sureties now is to pay 
the value of goods of like quality at the date of the breach 
of their contract. This is their stipulation in the bond, 
which cannot be enlarged by construction. 

Ilaving shown that, by the local law and the terms of the 
judgment itself, the value of the ice is no part of the judg- 
ment, the sureties on the bond can be in no way affected by 
the ascertainment of its value at the time of the replevin, in 
the course of the proceedings which resulted in the judg- 
ment. 

That ascertainment was of the value at a different time, 
for a different purpose, and between other parties. 
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THE YALE LOCK MANUFACTURING CO. VS. THOMAS L. JAMES. 1 


] |. s.| The President of the United States of America to 
Thomas L. James, Greeting : 

You are hereby commanded that you personally appear before 
the judges of the circuit court of the United States of America for 
the southern district of New York, in the second circuit, in equity, 
on the first Monday of April, A. D. 1881, wherever the said court 
shall then be, to answer a bill of complaint exhibited against you 
in the said court by The Yale Lock Manufacturing Company and 
do further and receive what the said court shall have considered in 
that behalf; and this you are not to omit under the penalty on you 
of two hundred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme C‘ourt of the United States at the city of New York, OT} the 7th 
day of February, in the year one thousand eight hundred and eighty- 
one, and of the Independence of the United States of America the 
one hundred and fifth. 


Lit 
(S’o'd) JOSEPH M. DEVEL, Clerk. 


a | 


BETTS, ATTERBURY & BETTS, 


f omplt’s Sol’rs. 


The defendant is required to enter appearance in the above cause 
in the clerk’s, office of this court on or before the first Monday of 
April, ISS], or the bill will be taken pro CONfFESSO against him. 

(S'g'd) J. M. D., Clerk. 


13 (IEendorsed:) U.S. ecirevit court. Filed Mar. D, LSS1. Joseph 
M. Deuel, clerk. 


[ hereby certify that on the 4th day of March, 1881, at the city of 
ew York, in my district, | personally served the within subpoenas 


- 
‘ 


upon the within named Thomas L. James by exhibiting to him the 
within original and at the same time leaving with him a copy 
thereof 


Dated March oth, 1SS1. 
(S'g'd) LOUIS F. PAYN, 
U.S. Marshal, S. D. N. Y. 


yA Bill in Equity. 
United States for the Southern District of New 
York, in the Second Circuit. 


THe YALE Lock MANUFACTURING COMPANY 
iis 


Thomas L. JAMEs. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York, in the second circuit: 
The Yale Lock Manufacturing Company, a corporation duly cre- 

ated and organized and doing business under the laws of the State 

of Connecticut, having its principal office for the transaction of busi- 
ness in the town of Stamford, county of Fairfield, State of Connecti- 
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Interior, and were countersigned and sealed with the seal of the 


Patent Office by the Comnmissioner of Patents, and were numbered 
119,212, and were issued and delivered to the said Silas N. Brooks as 
administrator as aforesaid. 

That thereupon, after the issuing of the said letters patent as 
aforesaid, the sald Silas N. brooks, administrator as aforesaid, put 
the said invention into use through the instrumentality of vour 
orator. , ; 

And your orator prays that said letters patent and the schedule 
annexed thereto ais aforesaid May be deemed and taken as part of its 
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bill, and to the originals of said letters patent and schedule ora duly 
thenticated copy thereof now In your orator’s possession and 
ready to be produced it craves leave to refer. 

And your orator further shows to your honors that heretofore and 
on or about the ninth day of July, LS72, suld Silas N. Brooks, ad- 
miinistrator, finding that said Jetters patent No. 119,212 were inop- 
erative by reason of a defective or insufficient specification, and the 
said error having arisen by inadvertency, accident, or mistake and 
without any fraudulent or deceptive intention on the part of said 
Brooks, the said Brooks, administrator, surrendered said letters pat- 
ent to the Commissioner of Patents ac ‘cording to the statutes of the 
[‘nited States in such ease made and provided ; and having 
amended the specification of claim in accordance with the decision 
of said Commissioner in the premises, and having paid the fees pre- 
scribed by and in all other things having comp lied with the Stat- 
utes of the United States in such « ‘ase made and provided, 
a new letters patent of the United Stati r the same invention 

were, on the 9th day of July, 1872, comes and delivered to 
the said Seoul administrator, according to law, whereby there was 
granted to him and his successors or assigns for the then unexpired 
term of s¢ vente en years from the 19th day of September, 1871, the 
full and exclusive right and liberty of making, constructing, using, 
and vending to others to be used, said invention or discovery of an 
improvement in post-office boxes, a description whereof was given 
In the words of said Brooks in the schedule annexed to said reissued 
letters ~ nt: that said new letters patent were issucd in the name 
of the United States, and were signed by the Secretary of the Interior, 
and were countersigned and sealed with the seal of the Patent Office 
by the Commissioner of Patents, and were issued and delivered to 
the said Brooks, as administrator; and thereupon, after the issuing 
of said reissued letters patent No. 4963 as aforesaid, said Brooks, ad- 
ininistrator, put the said invention into use through the instrumen- 
tality of vour orator 

And your orator further shows to your honors that heretofore and 
on or about the 24th day of April, 1877, said Brooks, finding that 
Salt d relssue d le iters pat el) t No. 1963, which had been reissued to sid 
Brooks, administrator as eevee were still inoperative by reason 
of a defective or insufficient specification, and the said error having 
arisen by inadvertency, accident, and mistake and without any 
fraudulent or deceptive intention on the part of said Yale or said 
Brooks, said Brooks, as administrator, with the concurrence of your 
orator, surrendered said letters patent to the Commissioner of Pat- 
ents according to the statutes of the United States in such case made 
and provided. | 

And your orator further shows that thereafter, by assignment In 
writing duly signed, delivered, and recorded in the Patent Office, 

the said Silas N. Brooks, as such administrator, duly assigned 
6 all his right, title, and interest in and to the said letters pat- 
ent and any and every reissue thereof to your orator, who 1s 
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now the owner thereof, and requested that the: said patent be reissued 
to your orator. 


| THE YALE LOCK MANUFACTURING CO. VS. 


And the said Brooks having amended the specification of claim 
in accordance with the decision of the said Commissioner in the 
premises, and haying paid the fees prescribed by and in all other 


things having complied with the statutes of the United States in 
such case made and provided, new letters patent of the United States 
for the same invention were, on the 24th day of April, 1S77, issued 
and delivered to your orator according to law, whereby there was 
granted to it and its suecessors or assigns for the then unexpired 
term of seventeen years from the 19th day Ol Septem ber, IS71, the 
full and exclusive right and liberty of making, constructing, using, 
and vending to others to be used, the said invention or discovery of 
an improvement in post-office boxes, a description whereof was given 
in the words of said Brooks in the schedule annexed to said reissued 
letters patent; that sald new letters patent were issued 1 In the name 
of the United States, and were signed by the Secretary of the Inte- 
rior, and were count rsigne d and sealed with the seal of the Patent 
Oftice by the Commissioner of Patents, and were numbered 7625, 
and were issued and delivered to your orator; and thereupon, after 
| nt No. 7625 as aforesaid, the 
i the instrume ntality of your 


the issuing of said reissued jetters pat 
said invention was put into use throug 
orator. 

And your orator prays that the said reissued letters patent and 
the Sc -hedule alilie xed thereto as aforesaid may be at Cir | and taken 
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POOKS Or your orator, vour orator surrendered said tetters patent 
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umber 7OZ5 to the Commissioner of Patents nec radine to the stat- 
. ¥ . ’ i 4 5 ; } 7 . — , one al . 
utes of the | hnifted States Ih Such Case Maude and provided, 


And your orator having amended this specification of claim in ae- 
cordance with the decision of the said Commissioner in the premises, 
and having paid the fees prescribed by and in all other things hav- 
ing complied with the statutes of the United States in such case 


made and provided, new letters patent of the United States for the 
same Invention were, on the Ist dav of Julv. IS79. issued and deliv- 


ered to your orator according to law, whereby there was granted to 

it and its successors or assigns for the une xpired term of seventeen 
} : ' , : : 

vears from the 19th day-of Septem ll! andl exclusive 


—) 


er, 1Se1l, the ful 
right and liberty of making, constructing, using, and vending to 
others to be used, the said invention or discovery of an improve- 
ment in post-office boxes, a description whereof was given in the 


words of your orator in the schedule annexed to said reissued letters 
patent; that said new letters patent were issued in the name of the 
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United States, and were signed by the Secretary of the Interior, and 
were countersigned and sealed with the seal of the Patent Office by the 
Commissioner of Patents, and were numbered 8783, and were issued 
and delivered to your orator; and thereupon, after the issuing of said 
reissued letters patent No. 8785 as aforesaid, the said invention was 
put into use through the instrumentality of your orator. 
8 And your orator prays that the said reissued letters patent 
and the schedule annexed thereto as aforesaid may be deemed 
and taken as part of its bill, and to the originals of said reissued let- 
ters patent and schedule ora duly authenticated copy thereof now 
in your orator’s possession and ready to be produced it craves leave 
to refer. 

And your orator, The Yale Lock Manufacturing Company, has, 
ever since the date of the said assignment to it, been and now is en- 
titled to all the rights, interests,and privileges thereby secured unto 
it in and to the said invention or discovery in the said letters pat- 
ent parisceiany set forth, and is now and ever since the date thereof 
has been entitled to the exclusive use of the said invention and im- 
provement within the limits aforesaid. 

And your orator further shows unto your honors that the said in- 
vention or discovery so patented aforesaid is of very great utility, 
and that the same has been extensively introduced into public use, 
and that the public have generally acquiesced in your orator’s ex- 
clusive right to the same,and your orator would, but for the wrong- 
ful acts of the said defendant and others acting in concert with him, 
have made large gains, profits, and advantages from the manufact- 
ure, use, and sale of the said invention, and your orator would, but 
for the wrongful acts and doings of the said defendant and others 
acting in concert with him, now be enabled to use the said improve- 
ment in post-oftice boxes, to which it is entitled to the exclusive 
right as aforesaid, with profit and advantage, but that by the said 
wrongful acts and doings it is now prevented and hindered from so 
doing. 

And your orator further shows unto your honors that said several 
reissued letters patent have been in controversy in several suits and 

proceedings and have been uniformly sustained. 
y That said reissue No. 7625 was first In controversy in a suit 

in equity in the circuit court of the United States for the 
eastern district of New York, brought by vour orator against one 
John L. Chambers, then doing business as the Johnson Rotary 
Lock Co., and who had manufactured large numbers of infringing 
boxes, and had supplied large numbers and sets of the same to post 
offices in the United States. 

In said suit the defendant appeared and answere d, denying the 
validity of said patent and his infringement thereof. [Evidence was 
taken on behalf of your orator, and afterward said defendant aban- 
doned his alleged defense in said suit, and a decree was rendered 
against him and a_ perpetual injunction issued restraining further 
infringement. 

Said reissue No. 7625 was again in controversy 1n a certain suit in 
equity in the circuit court of the United States for the southern dis- 
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trict of New York, brought by your orator against the National Lock 
Manufacturing Co., a corporation then commencing the sale of In- 
fringing post-othee boxes 1n the city of New York. 

In said suit your orator caused to be noticed a motion for a pre- 
liminary injunction, and, the same coming on to be heard, the de- 
fendant therein abandoned any attempt at defense, and an injune- 
was duly issued against it. 

After the grant of said reissue No. 8783 your orator filed a bill in 
equity in the cireuit court of the United States for the district of 
Connecticut against the Scovill Manufacturing Co., who are a large 
and responsible corporation and who had shortly before commenced 
es and post- 
counsel and 


oor 


the supply of infringing post-office boxes to post offic 
masters. In said suit said defendants appeared by 
tiled an answer, to which replication was filed by voui orator, and 
thereupon beth parties proceeded to take proofs, and the same were 
taken at length; and thereafter said cause came on to be heard in 
said court at the city of Hartford, Connecticut, before the 
10) Honorable Nathaniel Shipman, judge, and was argued by 
counsel for the respective parties ; and thereupon and there- 
after, after due consideration, an opinion was rendered by said court 
sustaining the validity of the first and second claims of said reissue, 
and deeiding that the said defendants had infringed the same, and 
thereupon a decree was in due form entered and an injunction issued 
restraining the defendants from any further infringement. 

And your orator further shows that on the 29th day of Novem- 
ber, 1880, it duly filed in the Patent Office a disclaimer of the 
fourth and fifth claims of said reissue, as Dy reference to a duly 
authenticated COpyV thereof, which your orator brings - here Into 
court, wili more fully appear. 

And vour orator further shows unto your honors, upon informa- 
tion and belief, that the said defendant, well Knowing the premises 
and the rights and privileges secured unto your orator, and in order 
to deprive it of the profits, benefits, and advantages which might 
and otherwise would have accrued to it at the city of New York 
and within the said southern district of New York, and without 
the license and permission of your orator, has, since the Ist day of 
July, 1879, unlawfully and wrongfully made or caused to be made, 
sold or caused LO be sold, post-office boxes, each and all containing 
the said improvements and combinations described and elaimed in 
the aforesaid reissued letters patent, and particularly in the first 


One 


three claims thereof, to wit: 

“1. The combination, substantially as specified, of a series of 
metallie door frames and doors with a series of wooden pigeon 
holes, whereby a series of post-office boxes with a continuous metullic 
frontage is formed. 

“2. The combination, substantially as deseribed, of a series of 
den pigeon holes with series of metallic door frames and doors, 

and with rivets or bolts which attach the frames to the wood- 
1 work, whereby a continuous metallic frontage, secured to the 
woodwork of pigeon holes, is obtained. 

‘3. The combination, substantially as described, of a series of 
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wooden pigeon holes with a series of metallic door frames and 
doors, and with rivets or bolts which attach the frames both to the 
wood-work and to each other, the combination being substantially 
such as described :” the exclusive right to which is secured to your 
orator as hereinbefore set forth, and which said unlawful making, 
use, and sale by the defendant as aforesaid is a viclation and in- 
fringement of vour orator’s exclusive rights and privileges, and that 
the said defendant has derived and received and is still deriving 
aud receiving from such use great gain and profit, but to what 
amount your orator Is ignorant and cannot set forth, but your orator 
prays that the defendant may be required to make a disclosure of 
all such gains and profits. 

And your orator in like manner avers that the defendant, though 
requested to desist from such unlawful use and to pay to your 
orator such gains and profits as the defendant had actually made, 
refuses so to do: by means whereof your orator is and has been 
greatly injured, and is now prevented from putting the said inven- 
tions or discoveries into successful operation, and is deprived and 
prevented from receiving the gains and profits to which it is law- 
fully entitled from the exclusive rights and privileges so granted 
and secured to it as aforesaid, and which it would have derived 
and acquired and would now derive and acquire but for the said 
wrongful acts of the said defendant. 

And your orator prays that the said defendant may be compelled 
by a decree of this honorable court to account for and pay over unto 
your orator all such gains and profits as have accrued or arisen to 
or been earned or received by the said defendant, and all such gains 
and profits as your orator would have received but for the said 

wrongful acts and doings of the said defendant, and all 
12 damages your orator has sustained thereby, and that this 

honorable court will assess the same or cause them to be 
assessed under its direction, and will increase the same in its disere- 
tion as provided by law. 

And that the defendant, his associates, attorneys, solicitors, clerks, 
servants, agents, and workmen, may be perpetually enjoined and 
restrained by the decree of this court from directly or indirectly 
making or causing to be made, using or causing to be used, or vend- 
ing to others to be used in any manner any post-office boxes con- 
taining or embodying the said invention granted by the said letters 
patent as issued aforesaid, and from infringing upon or violating 
the said letters patent by the use or sale of said post-office boxes in 
any way whatsoever, and that the said defendant may be decreed 
to pay the costs, charges, and disbursements of this suit, and that 
your orator may have such other relief as the equity of the case 
ay require and as to your honors may seem meet. 

To the end, therefore, that the said defendant may, if he can, show 
why your orator should not have the relief hereby prayed, and may 
full, true, direct, and perfect answer make, according to the best of 
his or his clerks’, agents’, or workmens’ knowledge, remembrance, 
information, and belief, to the several matters hereinbefore averred 
and set forth as fully and particularly as if the same were here re- 
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peated paragraph by paragraph and he was thereto severally and 
may it please your honors to grant to your 

ad respondendum, Issulng out of and 
under the seal of this honorable court, directed to the said defend- 
ant, Thomas L. James, commanding him to be and appear and 
make answer unto this bill of complaint, and to perform and abide 
lecree herein as to this court may seem required 
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specifically interrogated, 
orator a Writ otf si DPE na 
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by such order an 
by the principles of equity and good conscience. 

13 “May it also please your honors to grant to your orator a 
| | or preliminary injunction, issuing out of and 

under the seal of this honorable court, enjoining and rcstraining 
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an fendant. his attornevs. soliciters. clerks. servants. workmen. 


the same purport, tenor, and effect hereinbefore prayed 


. ~ ] 
Provisional 
t 


for in regard to said perpetual injunction. 
And vour orator will ever pray, Xe. 
THE YALE LOCK MANUFACTURING CO., 
By HENRY RR. TOWNE, Pt. 


BETTS, ATTERBURY & BETTS, 


UTXNITED STATES OF AMERICA, | 
District of ( onnecta ul, } = 


ac 


On this 29th d iV of Novemb« r. LSSQ. before Ine Came Hlenrv R. 


Towne, to me personally known, who, being by me duly sworn, did 
depose and Siu \ that he is the president of the complainant in the 
foregoing bill of complaint med, and that he has read the said 
bill bseribed by him and knows the eontents thereof. and that 


Diil su 


, . . > , | 2 , e 
the same is true of lis own KHowleage, except as to matters which 


| } ’ . 
are therein stated to be on information and belief. and as to those 
’ ? 
| i - 
matters Ne vbelleves 1T 1 rue 


HENRY R. TOWNE. 


to before me this 29th of November, 1880. 
LL. 8. ] SCHUYLER MERRITT, 


Notary Public. 


(endorsed :) U. S. eireuit court. south. dist. of New York. The 
Yale Lock M’t’e Co. vs. Thomas L. James. Bill of complaint. 
Betts, Atterbury & Betts, compl't’s sol’rs. U.S. cireuit court. Filed 
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14 Cireuit Court of the United States for the Southern District of 
New York. Equity. 
THe YALE Lock MANUFACTURING COMPANY 
is. 
Tuomas L. JAMES. 


To the clerk of the court: 
I appear for the defendant herein. Please enter my appearance 
accordingly. 
New York, April 4, 1881. 
Yours, Xc., STEWART L. WOODFORD, 
U.S. Att'y. 


(Endorsed :) Equity. Circuit court U. S., so. dist. N. Y. Yale 
Lock Mant’g Co. vs. Thomas L. James. Appearance of def’t, Stew- 
art L. Woodford, U.S. att'y U.S. aireuit court. Filed Apr. 4, 1881. 
Jose ph MI. Deuel, clerk. 


15 Cireuit Court of the United States for the Southern District of 
New York. In quity. 
THe YALE Lock MANtUractUuRING Company, Complainant, 
is. | 


THoMas L. James, Defendant. 


The answer of Thomas LL. James to the bill of complaint heretofore 


exhibited against him by the Yale Lock Manufacturing Com- 
pany. 


This defendant, saving and reserving unto himself all benefit and 
advantage of exception which mnay or can be taken LO the many 
errors and uncertainties in said bill contained, for answer thereto 
or to so much and such parts thereof as he is advised is or are ma- 
terial or necessary for him to answer says: 

|. That itis true that he, this defendant, 1s of the city, county, 
and State of New York, and that he has no knowledge or belief or 

information (except from said bill) that the complainant is a 
16 corporation duly created and organized and doing business 

under the laws of the State of Connecticut, or that said com- 
plainant has its principal office for the transaction of business in 
Stamford, Fairfield county, Connecticut, or that said complainant is 
a citizen of the United States, and therefore he leaves the complain- 
ant to make such proof of the allegations in that behalf in the bill 
contained as it is advised is material or necessary. 

II. That he has been informed, believes, and admits that on the 
19th day of September, 1871, the letters patent of the United States 
signed, countersigned, and sealed as in said bill stated, numbered 
11/212, purporting to grant for the term of seventeen years from 
said day the full and exclusive right and liberty of making, con- 
structing, using, and vending to others to be used an alleged inven- 
tion or discovery described as an improvement in_ post-oftice boxes, 
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were issued to the said Silas N. Brooks. as the administrator of said 
Linus Yale, Jr., on an application therefor made % 
thereto by the said Linus Yale. Jr., but this defendant has no knowl- 
no information, except from said bill and from 
the fact that said letters patent were granted, as to whether or not 
the allegations of said Dill r specting the decease of said Yale, the 
appointment and qualification of said Brooks as administrator ot the 
estate of said Yale, the performance by said Yale and the said Brooks 
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7 Ls " iy ?y ‘ . ‘y } t zz ° “yi , 7 »< *{Y 
Or 1 he necessary CONdILIONS and requirements Of iaW por llmminaryv to 
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the issuance of letters patent are true, ana thererore he leaves it 
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complainant to make such proof of the said allegations in the boii 
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contaimed as lf Mav be advised Is material or necessary. 
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theretore he leaves complainant to thr proot oF the aiiegations 11 
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that behalf in the bill contained 
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IV. That hel belleves. and therefore adinits that 
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rned, coun- 
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ned. and sealed as in said bill stated. nunmibered reissue 
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letters patent, grante a 
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ent. but this defendant has no knowle: 
ters wahenak ie ther or not the allegations in said bill respecting the 
performance of the conditions and requirements of law preliminary 
to the nicer: of reissued letters patent and the putting of said al- 
«ha Invention Into use through the instrumentality of the com- 
| letters patent are true, 
“nd the retore leaves the complainant to the proof of the said alle- 


And with reference to said reissued letters patent this defendant 
says that he is advised and believes and therefore alleges that the 
riginal letters patent No. 119,212 were not inoperative or in- 
id by reason of an insufficient or defective specification, and that 
said reissued letters patent are and have ever been for that reason 
invalid, and that : letters patent are not for the same 
Invention as said original letters patent, but contain material new 
wiatter, and that said reissued letters patent are and have ever been 
for that reason invalid. 
V. That he has been informed, believes, and admits that on the 
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24th dav of April, 1577, new letters patent, signed, countersigned, 
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and sealed as in said bill stated, numbered reissued letters patent 
No. 7620, were, Upon al surrender by said Brooks of said reissued 
letters patent No. 4963, eranted and issued at the request of said 
Brooks to the complainant as his assign for the residue of the term 
of said original letters patent, but this defendant has no knowledge 
or belief and no information, except from said bill and from the fact 
of the issuance of said reissued letters patent No. 7625, whether or 


e at some time prior 
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not the allegations in said bill respecting the performance by said 

Brooks and said complainant of the conditions and requirements of 

law preliminary to the granting of reissued letters patent and the 

putting of said alleged invention into use after the issuing of said 
reissued letters patent No. 7625 through the instrumentality 

Is of the complainant are true,and therefore he leaves the com- 
plainant to the proof of the said allegations. 

\nd with reference to the said reissued letters patent No. 7625 
this defendant savs that he is advised and believes and therefore 
alleg s that the said Orig! nal letters patent were not invalid or in- 
operative by reason of a defect or a be ganmagenen a one that 

t 


been invalid, and that said = he “ letters patent No. “625 are not 
for the same Invention as sald original letters patent, but contain 
material new matter, and that therefore said reissued letters patent 
7625 are and have ever been invalid. . 

‘IT. That he has been informed, believes, and therefore admits 
that on the Ist ony of July, 1S79, new letters patent, signed, counter- 
siened, and sealed as in said bill stated, numbered reissued letters 
patent No. S788, were, upon a surrender by said complainant of said 
reissued letters patent No. 7625, granted and issued to the complain- 
ant for the residue of the term of said original letters patent, but 
this defendant has no knowledge or belief and no information, ex- 
cept from said bill and fromm i fact of the issuance of said reissued 
letters pate Clit No. S7S5. whet her r not the allegations in said biil 
respecting the performance by the complainant of the conditions 
and requirements of law preliminary to the granting of reissued let- 
ters patent and the putting of said alleged invention into use after 
the issuance of said reissued letters patent No. 8755 through the in- 
strumentality of the complainant are true, and therefore he leaves 
the complainant to the proof of the said allegations. 

And with reference to said reissued letters patent No. 8785 this 
defendant SavVvs that he has been advised and believes and therefore 
alleg s that said original letters patent were not invalid or iInoper- 
ative by reason of a defective or insufficient specification, and that 
therefore said reissued letters patent No. 8785 are and have ever been 
invalid,and that said reissued letters patent No. 8785 are not for the 
same invention as said original letters patent, but contain material 
new matter, and that therefore said’ reissued letters patent No. 878 

are and have ever been invalid. 
19) VII. That he has no knowledge or belief and no informa- 

tion except from said bill whether or not the allegations in 
said bill respecting an assignment in writing by said Brooks as 
administrator to said complainant of said patent and its reissues 
and respecting the ownership of said patent. and its reissues and of 
the rights, interests, and privileges alleged to be thereby secured 
are true, and therefore he denies the said allegations and leaves the 
complainant to the proof thereof. 

And this defendant alleges that if in fact any assignment In 
writing of said patent and its reissues and of the rights and privi- 
leges alleged to be thereby secured has ever been executed by said 
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Brooks as administrator to the complainant such assignment was 
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subject to the rights, interests, and title of the heirs-at-law of said 
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Linus Yale. Jr.. in whom as cestuis que trust aw to the 
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knowledge of the complainant was vested all the beneficial interest, 
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right, and tith In and to the tetters patent Issued to the a€adminis- 


trator of said Yale ard said tie rs-at-law of said Yale (whose names 
are not known to this defendant) should have been made parties to 
this suit. 

VIII. That he has no knowledge or belief and no information 
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plainant to the proof of sald allegations 


ha ryy7 , . , } 4 , . ° 
IX Phat he has been lniormed, belreve Ss and therefore admits. 

} - : ; } 4 Pe ; ee ee ] 4 
Lnat a a plimel of the ttip and oth e@laims of said rerssued pa ent 
was filed in the Patent Office, as stated in said bill. but he craves a 
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IT} this Sult is therebvVv In any respect Improved. 
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X Phat.as this detendant iS advised and beltreves. 1t is not 


ZU true that sineethesaid Ist day of July. 1S79. at the citv of New 
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York or elsewhere, he has made or caused to be made, sold or 
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Caused tO he Sold. tLimt€’¢] ()] tisCdél i¢) i yé WSedqd. ANY post-othice boxes 
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containing the said alleged improvemenisand combinations deseribed 
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and claimed in the said reissued | ters patent No. 8783. 
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sts of the fact that from the said Ist day of Julv, 1879, down to the 
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hiing of said bill this defendant was postmaster of the United States 
4 | , | ] I : ? . , , . 
at the city of New York, and of the further faet that aquring that 


time there we I 1 the Dosti oft Ce 1h said city ray rtain post-office hoxes 
adapted to receive and hold, and which did receive and hold, mail 
matter till it should be and was taken away bv the persons to whom 
it was addressed, which boxes were rented or leased by the United 


States through Lis at mehndabnt as postmaster to siti persons ; 
that the said post-oflice boxes were paid for by and were the property 
of the United States; that thi y were hot need in said post othee by 
this defendant, but by the United States through its agents: that the 
rent therefor was a part oF the postal revenue of the United States, 
and was paid to the United States and not to this defendant: that 
In no respect were said bexes a source of personal profit, advantage 
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or emolument to this defendant: that it was not within the power 
or discretion of this defendant to remove or alter said boxes. and 
that he is advised and believes that did sald post-ofhice boxes in} fact 
contain and embody the alleged patented improvements and com- 
binations, which on information and belief this defendant denies, 
the use thereof in the postal service of the United states at the post 
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office in New York city while this defendant was postmaster is not 
an infringement by this defendant of the said reissued letters patent 
and does not make him lable to this suit. 

XII. That this defendant is advised and believes that the com- 
binations of mechanism and alleged improvements specified in said 
letters patent did not require the exercise of invention to make at 
the time of their supposed invention by said Yale in view of other 

combinations, structures, and mechanism then existing and 
2] publicly and generally known, and that the same did not 

possess patentable quality at the time of the issuance of said 
original letters patent, and that consequently said original and said 
reissued letters patent are and have ever been invalid. 

XIII. That this defendant is informed and believes that the said 
Yale was not the original and first inventor of any material and 
substantial part of the thing patented, but that the same and every 
material and substantial part thereof had been known and used by 
the persons and at the places following prior to the supposed inven- 
tion and discovery thereof by the said Yale—that is to say: 

1. John E. Earle, who resides at New Haven, Connecticut, at said 
New Haven and at Worcester, Mass. 

2. Nehemiah D. Sperry and David W. Thompson and Giles G. 
Thomson and Francis E. Harrison and Enos A. Hale and August 
Oeke rt and Rudolph Blaterman, all ot whom reside at New Hlaven, 
Connecticut, at said New Haven. 

3. Alfred B. Mullett, who resides at Elizabeth, N. J., at Cincin- 
nati, Ohio, and at Chicago, Hlinois. 

4. [salah Rogers, now deceased, at the post office at Cincinnati, 
Ohio. 

5. Frederick H. Moore and Lyman IL. Barber and William L. 
burt, who now reside at Boston, Mass., at said Boston. 

6. Walter Kk. Marvin and Willis B. Marvin and Louis Schoseh 
and Alfred A. Valentine and Alexander Eagleson and John B. Cor- 
nell and Francis H. Jenks and J. M. Cornell and William A. Mitch- 
ell, who reside at the citv of New York, at said New York. 

7. ©. S. Squiers, who resides at Chicago, Illinois, at said Chicago. 

8. John L. Chambers, who resides at Red Bank, New Jersey, at 
the city of New York. 

9. William H. Butler, who resides at Brooklyn, New York, at said 
Brooklyn and at the city of New York. 

10. Frederick Foster, who resides at Elizabeth, New Jersey, at the 
city of New York. 

11. George H. Vose, who resides at Astoria, New York, at the city 
of New York. 

12. Alexander T. Groser, who resides at Paterson, New Jersey, at 

the city of New York. 
22 13. Asahel Davis, who resides at Lowell, Mass.,atsaid Lowell. 
14. The National Park Bank of the City of New York and 
the Safe Deposit Company of the City of New York, at said New 
York. 

15. L. F. Munger, who resides at Rochester, New York, at Shel- 

burne Falls, Mass., and at Boston, Mass. 
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16. Pelee Clark, Jr., who resides at Westerly, Rhode Island, at 
said Westerly and at Providence, Rhode Island. 

17. F. W. Keil, who resides at Fort Wayne, Indiana, at said Fort 
Wayne. 

18. Wm. K. Osgood, Joshua F. Oram, John R. Irwin, MacSlosser, 
Wm. Butler, F. M. Clowry, who reside at Chicago, Illinois, at said 
Chicago. 

19. John Perry and Nathan Perry, who reside at Albany, N. Y., 
at said Albany and at Troy, N. Y. 

And that the Same had been patented before the supposed iInven- 
tion or discovery thereof by said Yale in the foilowing letters pat- 
ent, namely: U.S. patent to Asahel Davis, No. 69637, dated October 
‘, lS67: lL. ‘es patent LO John A. Gallaher, JT. No. ] 12553, dated Keb. 
12, 1856, and U.S. patent to J. Burrows Hyde, No. 25866, dated Oct. 
1S, 1859. 

XIV. That this defendant is informed and believes that the com- 
binations ana alleged Improvements specified in sald letters patent 
were not the invention of sald Yale solely, but were devised, COn- 
structed. and invented—if any invention in that behalf was in fact 
required, which on information and belief this defendant denies— 
jointly by sald Yale and by William IL. Burt, who now resides at 
Boston, Mass., and consequently said original and reissued letters 
patent are and have ever been invalid. 

XV. That this defendant is informed and believes that substan- 
tially the same combinations of mechanism which: are specified in 
said letters patent had been in public use in this country at the city 
of New York by the Safe Deposit Company of the City of New York 

for more than two years before said Yale applied for said 
23 original letters patent, and that consequently said original 
and reissued letters patent are and have ever been Invalid. 

\nd as to all the allegations ot sald bill not hereinbefore men- 
tioned and denied this defendant leaves the complainant to make 
such proof thereof as it may be advised is material; and as to all 
the matters and things herein alleged this defendant is ready and 
willing to maintain and prove the same as this honorable court shall 
direct; and he humbly prays to be hence dismissed with his rea- 
sonable costs and charges in this behalf most wrongfully sustained. 

STEWART L. WOODFORD, 


U. &. Attorney, Solicitor and of Counsel. 
DISTRICT OF COLUMBIA, 88: 


Thomas L. James, being duly sworn, says that he is the de- 
fendant herein; that he has read the foregoing answer and knows 
the contents thereof, and that the same is true to the best of his 
knowledge, information, remembrance, and belief. 


(S'g'd) THOMAS L. JAMES. 


Subscribed and sworn to before me this 4th day of June, 1881. 
|NOTARIAL SEAL.] (S’g’d) JAMES LAWRENSON, 
Notary Public. 


= 
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(Endorsed:) United States circuit court for the southern district 
of New York. The Yale Lock Manufacturing Company, comp ylain- 
ant, versus Thomas L. James, defendant. S. L. Woodford, U.S. attor- 
ney, solicitor for defendant. U.S. cireuit court. Filed June 6, 
1SS1. Joseph M. Deuel, clerk. 


24 Replication. 


Cireuit Court of the United States, for the Southern District of 
New York. 


YALE Lock MANUFACTURING CoMPANY vs. THomas L. JAMEs. 


The replication of the complainant to the answer of the respondent. 


The rephant, saving and reserving unto itself, now and at all times 
hereafter, all and all manner of adv: antage of exception to the mani- 
fold insufficiencies of the said answer, for replication thereunto, says 
that it will aver and prove its said bill to be true, certain, and suffi- 
cient in the law to be answered unto, and that the said answer of 
the defendant is uncertain, untrue, and insufficient to be replied unto 
by the replant, without this, that any other matter or thing what- 
soever in the said answer contained material or effectual in the law 
to be replied unto, confessed and avoided, traversed or denied, is 
true: all of which matters and things the repliant is and will be 
ready to aver and prove as this honorable court shall direct, and 
humbly prays as in and by its said bill it has already prayed. 

Dated New York city, Sth June, 1881. 

BETTS, ATTERBURY & BETTS, 
120 Broadway, New York City, Complainant's Solicitors. 

(Endorsed :) U.S. cireuit court, southern district of New York. 
Yale Lock Mfg Co. vs. Thomas L. James. Replication. Betts, At- 
terbury & Betts, 120 Broadway, N. Y. city, solicitors for complain- 
ant. UU. 8S. circuit court. Filed Jun- 8, 1881. Joseph M. Deuel, 
clerk. 

25 Circuit Court of the United States for the Southern District 
of New York. In Equity. 
THe YALE Lock MANUFACTURING COMPANY 
is, nal 
THoMas L. JAMEs. 


Proofs for final hearing taken on the part of the complainant in the 
above cause, under and pursuant to the 67th rule, in equity, as 
amended, before Joseph Gutman, Jr., examiner. 


N. Y., October 24, 1881—11 a. m. 


Adjourned to November 26, 1881, at 11 a. m. 
JOSEPH GUTM AN, Jr., Eeaminer. 
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N. wu Novembe y 26, 18S8i—11 a. th. 


Further adjourned to day to be fixed. 
J ISEPH GUTMA N, JR... Lramine if 


2b N. Y., February 28, 1882—11 a. m. 
Present: Frederic H Betts, Esq., counsel for complainant, 

and S. B. Clark, Esq., ass’t U.S. attorney, counsel for defendant. 

Counsel for complainant offers in evidence stipulation as to boxes, 
&e., dated N. Y., December 28, 1881, and the same is marked Com- 
plainant’s Exhibit James’ Stipulation, J. G., Jr., examiner, Feb- 
ruary 28, 1882; also models mentioned in said stipulation, and the 
same are marked Defendant James’ Exhibit Boxes Nos. 1 and 2, J. 
G., Jr., examiner, February 28, 1852. 


ScHUYLER Merritt, a witness of lawful age produced on the part 

the complainant, having been by me first duly cautioned and 
sworn to testify the truth, the whole truth, and nothing but the truth 
in the matter of controversy herein and being examined by Mr. 
Brerrs, counsel for complainant, deposes and says as follows: 

(). 1. What is your name, age, residence, and occupation ? 

A. Schuyler Merritt; my age is twenty-eight years; I reside at 
Stamford, Connecticut, and by occupation am secretary of the Yale 


Lock Manufacturing Company. 
(). 2. Are you familar with the construction of post-office lock 


boxes having metallic fronts: and. if so,to what extent? 
A. ag for more than four vears I have been in charge of the 


post-oflice department ef the complainant—that is, that department 
‘of the busi ess Which is occupied in manufacturing and sell- 
27 Ing metal-fronted post-office lock boxes and other post-office 


equipments. [In the course of s such occupation I have become 
very familiar with the construction of the metal-fronted lock boxes 
made by the complainant, and also such boxes which have from 
tine to time been made by Johnson’s Rotary Lock Company, the 
National Lock and Manutacturing Company, the Seovill Manu- 
facturing Company, and also with a number of patents relating to 
this subj et-matter bi longing to the complainant and others. 

(). 5. Are vou familiar with the metallie-fronted lock boxes used 
by the defendant, specimens of which have been put in evidence and 
marked Defendant's Exhibit James’ Boxes Nos. 1 and 2, and have 
1 seen such boxes arranged for use in the post office? 
A. anh, and have. 
J. 4. Are vou familiar with the reissued letters patent to the com- 
plainant, dated July 1, 1879, No. 8783 

A. I have read said reissue, and believe that Iam familiar with it. 


( ‘ompla unant’s counse! offers in evidence certified Copy of reissued 
letters patent granted the Yale Lock Manufacturing Company, dated 
July Ist, 1879, No. 8783, and the same is marked Complainant's 
exhibit Reissued Letters Patent, Ss Ry Sh YY 28, 1882. 


Q. 5. Are you familiar with disclaimer filed November 29, 1880, 
in re the said reissued letters patent No. 8783 ? 
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A. i lbave reaé said diselai- ner, and I believe Iam famuiiar with it. 


Complainant’s counsel offers in evidence disclaimer filed Novem- 
ber 20, 1850, im re reissue letters patent granted the Yale 
28 Lock Manufacturing Company, and the same is marked 
Complainant’s Exhibit Disclaimer, J. G., Jr., Ex’r, February 

28, 1882. | 

Q. 6. Tc what extent, if at all, de the Yale Lock Manufacturing 
Company manufacture metallic-fronted post-office boxes under and 
in accordance with said letters patent? 

A. Said company has manufactured to date about 175,000 such 
boxes and in accordance with said patent. 

@. 7. Do you understand the invention referred to in the ist, 2d, 
and 5d claims of reissue No. 8783 ? 

A. I believe I do. 

Q. 8. Please compare the specimens of defendant’s boxes, as the 
same are described as used in series, by the stipulation and by the 
models, with the construction and arrangement of boxes referred to 
in the Ist, 2d, and 3d claims of reissue No. 8783; and state whether 
or not you find that the said defendant’s boxes, when so arranged in 
series, embody any invention described in those claims. 

A. Referring, Ist, to the boxes described in the stipulation and 
illustrated by Defendant James’ Exhibit Boxes No.1, I find that the 
construction of said boxes may be exactly described by quoting from 
the specification of said reissue as follows viz: 

“The body of the boxes or the series of pigeon holes is to be made 
of wood in any usual manner, and the fronts thereof, viz., the doors 
and their frames, are to be made of iron or other suitable metal. 
Each door frame is of such size that it aids in covering the ends of 
the wooden partitions that form the pigeon holes to which it is ap- 
plied, and these frames (see Fig. 1) are of such size and shape that 
where a series of them are combined with a series of pigeon holes 

they cover the whole of the ends of the wood.” 
29 This deseription applies equally well to the boxes illustrated 

in Defendant James’ Exhibit Boxes No.2. In Exhibit No. 1 
the frames are attached by means of bolts which are passed through 
holes made at about the middle of the upright partitions of each box. 
Each bolt hasa projecting head upon its front, which head lapsover the 
side of each of two adjoining frames; and, being held fast by a nut 
at the rear, serve to hold the frames fast to the pigeon-holes. The 
frames in Exhibit No. 2 are fastened to the pigeon holes by means 
of ears which are screwed to the wooden partitions as described in 
the stipulation. 

Referring now to Exhibit No. 1 and to the Ist claim, I find that 
said exhibit consists of a series of metallic door frames and doors, 
which is combined with a wooden series of pigeon holes. Each 
frame is so constructed as to cover half of the partitions of the box 
to which it is attached, and therefore when all the frames are in 
place the adjoining edges of the frames abut against each other, 
whereby a series of post-office boxes, with their continuous metallic 
frontings, is formed. As therefore Exhibit No. 1 is constructed in 
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exact accordance with the specification and first ¢ aim of said reis- 
sue, | am of the opinion that it embodies the invention claimed In 
said first claim. _ 

Passing now to - 9d claim. with reference to Exhibit No. 1, I 
find that “the sul -matter of the claim is the same as that of claim 
No. lle xcept that an additional element of rivets or bolts attached 
to the frames or wood-work is also required. I find that in E X hibit 
No. 1 the frames are attached to the wood-work by means of bolts, 
and the rest of th ] | claim being exactly found 
in the exhibit as heretofore set forth, 1am of the opinion that said 
exhibit embodies the inventions also as claimed in said second 
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| } } 4 ] : 
| H (tac! th frames to the wood-wor 
' } 7 } 7 ] ’ a ° . 
them to each othe I do not find ha the volts in Exhibit 
rs \? —— 2. — , : 7 faa 
ov \o. i, Whieh attach the irames to tl Of a Work, attat hy them 


to each other, and I am therefore of tee opinion that said ex- 
hibit does not embody the invention claimed in said third claim. 
Exhibit No. 2. 1 find that said exhibit embodies 
thie Inventions deseribed in the first two claims of said reissue. and 
that it does not embody the mventions set forth in the third claim 
for the same reasons set forth with reference to Exhibit No. 1. 

Q.9. What effect, if anv, different from th roduced by the 
method of fastening metallic fronts to the wooden pigeon holes de- 
etters patent would be caused by 
the method Ol taste niiMe practiced 1}} the case of the New York post- 
office lock boxes, as shown in the models‘ 

A. No effect. 

(). 10. Does the slant to the wooden pi irtitions forming the upper 
and lower partitions of the pigeon holes, as shown in the model 
marked Defendant James’ Exhibit Boxes Ne. 2, produce any dif- 

| ribed in complainant's reissued letters 


(Qn examinin 


~~ 


ef rs “sae : 
scribed 1 complainants reissues 
a 


A. It does not 

Q. 11. What effect, if any, different from that produced by the 

the wooden pigeon holes de- 

scribed in the complainant's reissued letters patent would be caused 

by ditte rent positi lOnsS OT tne bolts Arot ind the edges of the metallic 
its, at rh the flange of the metal 


; ; Hite : 
; ' ; a ‘ ollan ' 
method of iastening metallic fronts te 


S, ; the corners, or b 
front within the pigeon hole? 

A. No effect; I do not rcs gal ae methods of fastening 
referred to as In any Way mater! al with reference to the first two 
claims of said reissue. 

Q. 12. What effect, if any, different from that described in com- 
plainant’s reissued letters patent would be caused by different 
positions of the hinges of the doors on the frames, so that the 


oO] doors open to the right, left, up, or « lown, or would be caused 
by the wooden pigeon holes, metallic fronts and doors, the 
irrangement remaining the same, being of a different size from that 


shown in the two models, or would be caused by the doors being of 
a different pattern ? 


”» 
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A. None whatever; such changes would be merely in form and 
would not go to the essence of the invention at all. 

(). 15. Are you fatniliar with the suits and proceedings in which 
said several reissued letters patent have been in controversy, referred 


to in the bill of complaint herein’ 
A. I believe I am. 


; 


Complainant’s counscl offers in evidence certified copy of the 
opinion of the court in the suit of The Yale Lock Manufacturing 
Co. vs. The Scovill Manufacturing Co., in the district of Connecticut, 
filed June 29th, 1SSO, and the same is marked “Complainant’s Ex- 
hibit Scoville Opinion,” J. G., Jr., Ex’r, Feb. 28, 1882. 


s irrelevant and immaterial 


: pt 
ected to on the ground that it 


T 
’ ! ] ] } ] as _ , 
ind also on the ground that the pleading and evidence on which 
that opinion was based ought to be offered with it. 
' lo? :? , . + = 4445 °¢ ‘ 
Complainant’s counsel offered in evidence a certified copy of an 


he case of The Yale Lock Manufacturing’‘Company vs. The 
National Lock Manufacturing Company, in the southern district of 
} 
i 


‘ 
New York, dated the 29th day of March, 1879, and the same is 
marked Complainant’s Exhibit National Lock Order, J. G., Jr., 


Ex’r, February 8, 1882. 
Object d to as irrelevant and immaterial and because the 
2 whole record of the cause, if anything, should be offered. 
Complainant’s counsel offers in evidence certified copy of the 
decree in the suit of The Yale Lock Manufacturing Company vs. 
John L. Chambers, doing business as the Johnston Rotary Lock 
Company, In the eastern districtof New York, and dated ——, and 
the same is marked Complainant’s Exhibit Chambers Decree, J. G., 
Jr., February 28, 1882. 
Same objection. 


Direct examination closed 
Cross-examination : 


X Q.14. Mr. Merritt, I noticed in the lower hall of the Equitable 
building some metallic front boxes for mail matter. Do you know 
how they are constructed ? 

A. There are some constructed by the complainant and some made 
by some other party; I am acquainted with the construction of the 
first, but not of the others. 

X Q. 15. Tell us how those are constructed which you know of. 

A. The pigeon holes are of wood, and there are door frames and 
doors of metal, the whole being se arranged that when the frames 
are attached to the pigeon holes there is a continuous metallic 
frontage. 

X Q. 16. You consider that thos. boxes as arranged are con- 
structed according to the patent in suit? 

A. The Yale boxes just referred to I think are constructed in ac- 
cordance with the patent in suit. 

X Q. 17. Which claims in the patent cover them ? 
A. The first three claims. 
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pigeon holesand metallic frames constructed under this patent, with 
the backs clos d. to any other persons than the owners of the Kquit- 
able building ? 

A. They I Ve 

X Q. 22. How exten 

A. It has, I shou > one dozen different places 

X @. 25. IT understat tL to be your opinion then, that this patent 
covers series of wooden pigeon holes and metallic frames so arranged 


as to present a continuous metal tront, eveh though the boxes so 
formed are not post-olhee boxes ¢ 
[ } t 7” ? y* ] Tr) ri ‘) 7?) +7 1107 Y) ah } ] rgy}) “| ‘f% " 
A. al) not pre pared to give an opinion about the gwenera SCOPe 
s ; 


ot the patent without reference to particular cases. 
After recess. 


O'CLOCK P.M. 


xX (). 294. You have spok n of the “essenee” of the Yale inven- 

tion. What is the “ essenee of tl ) ¢ 
A. I spoke of the essence with reference to a particular state of 
facts given In the question; [am not prepared to give a general defini- 
| it is set forth in the 
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tion of the essence of the patent furtuer than as 
specification and Claims thereof. 

X (. 25. Is the method of fastening the frames and doors to the 
partitions a part f the essence? 


a ] i] — oo : te 3 3 i ie P 
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of A. Leannot answer that question without knowing the 
specific structure to which it may refer. 


secause there might be cases in which the method of fasten- 

be material and others where it would not. 

27. My question related to the case made in the specifica- 
patent, whether, in your opinion, the method of fasten- 

Ing is a part of the combinations claimed. 

A. In the Ist claim of that patent I do not find that there is any 
reference to any method of fastening: in the 2d and 3d claims I 
find that the method of fastening is referred to. 

X Q. 28. What method of fastening is referred to in the 2d claim, 
as you understand it * 

A. A method by whic 1 the Irames are attached LO the wood-work 
by rivets, bolts, or their equivalents. 

X (). 29. It Says substantially as described, does 1t not ? 

A. It does. 
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X Q. 30. Where in the specification do vou find the method of 
fastening which is in Exhibit Boxes No. 1? 

A. In the 2d paragraph of the 2d colamn of pagel. The speci- 
fication states that where a series of these frames are combined with 
a series of pig on holes thev cover the whole ends of the wood. In 
Exhibit 1 the frames are so combined with the ageney of bolts. In 
the next paragraph but one, after the paragraph just mentioned, the 
specification states that when the frames are all in place each frame 
is riveted or bolted to the wood-work to fasten it thereto. As shown 
in the patent, the frames are bolted to the wood-work by bolts which 
pass through the upright partitions on a plane parallel to the fronts ; 
whereas, Wn exhibit No. ] the bolts pass through the partition Oll a 
plane at right angles to the front, but this difference I do not regard 

as material. 


2 os X Q. 31. Has the complainant ever manufactured any 
pigeon holes and doors and frames all of metal ? : 
A. It has. 
X Q. 52. Under this patent ? 
\. Iam not prepared to say whether under this patent or not. 


X Q. 33. And why? 

A. Iam not clear in my recollection as to the exact method of 
manufacture. 

X Q. 34. For what purposes were they made? 

A. Those that I have in mind were made for a model for the 
Patent Oftice and to exhibit at the Centennial Exposition. 

X Q. 35. Were they exhibited at the exposition ? 

A. I think they were. I was not connected with the company at 
that time. | 

X Q. 36. How many boxes were put together for that purpose ? 

A. A small number; I don’t know exactly. 
). 37. What were they intended to be used for? 
Post-oflice lock boxes. 
). 38. Have any other been made all of metal, except these, 
' 


A. Not to my knowledge. 
X Q. 39. You say that the company has made 175,000 post-office 
boxes under this patent? 

A. I do, about. 

X Q. 40. Do you mean that they have made the wood-work and 
metal frames and all and furnished them to different people ? 

A. I do. 

X Q. 41. Can you give me the net cost to the company per box ? 

()bjected to as immaterial and-as not responsive to the direct evi- 
dence. 
36 A. I decline to answer, on the ground that it would work 

an injury to the complainant’s business to make such in- 

formation publie. 

Defendant’s counsel now asks that the examiner adjourn the 


examination of Mr. Merritt to the 4th day of March next to give 


a rik YALE LOCK MANUFACTURING CO. VS 


the decision of the 


defendant's counsel an opportunity to obtain 


eourt as to whether witness shall answer X Q. 41 or not. 
ts to such adjournment on the eround 


Comp alnant’s counsel objects 
that the witness ts attending this examination from out of the CIty, 


and requests the defendant 
i 


examination ol thi a 


: 
tion, which it is agreed may be heard with the same effect as now, 


has any such, reserving his objec- 


f the witness’ deposition. 
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lence as much as possible, defend- 
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int’s counsel offers to go before the court with the record and takea 
ruling at on Or aS SOON as sults the convenience of complainant’s 
counsel 
The examiner states that it is only about 5 o'clock, and that he 
has no authority to adjourn the proceedings without the consent of 
| directs the examunation to proceed. 
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. » ae , | > - . : 
. ; m i . - 
| ne examiner ailrects the witness to sign uniess defendant Ss coun- 
+ , ' , } , . . 
t Fr + ' . . i- | . . . 
se] further questions to ask other than the last question. and 
} | j S| ’ . 
lit HOW | ceed to propound them 
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lg ? vs ei " 73> ort > by < . } ; wy > ’ 
T> 1) rend: LS counsel Savs that he nas turther questions to 
A 


he cannot properly put them until the question the 


witness has refused to answer has been ruled Oh or answered 


‘ L hyitt 
cLSN, VU 


H& 
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THOMAS L. JAMES. 


The examiner directs the witness to sign. 
Objected to as above by defendant’s counsel. 
SCHUYLER MERRITT. 
Sworn to before me— 
JOSEPH GUTMAN, Jr., Examiner. 


Complainant’s prima facie case closed. 


‘ 


| New York, February 15, 1883, at 11 a. m 
Present: Mr. F. H. Betts, counsel for complainant; Mr. Clark, 
assistant U.S. district attorney, and Mr. James, for defendant. 


Hinam A. TyLer, a witness of lawful age, produced on behalit of 
complainant, having been by me first duly cautioned and sworn to 
testify the truth, the whole truth, and nothing but the truth in the 
matter in controversy herein, and being examined by Mr. berrts, 


i 


~ 


Q. 1. What is vour name, age, residence, and occupation ? 


) 
A. Hiram A. Tyler; 99 years of age ; Stamford, Connecticut: 
foreman in the Yale Lock Manufacturing Company ; always worked 
at tool-making and experimenting. 


39 (). 2. Did you know Linus Yale, Jr., the inventor of metal- 
lie-front post-office boxes which are manufactured by your 


t 


_ 
Objected to as assuming what is not proven. 


‘> | } . : - . 7 
(). 3. How long did yeu know him ‘ 
A. knew him from the time he was thirteen or fourteen until 


he died, and he died when he was 42 years of age. 
; —. x } eof on ‘ tolls - 
().4. Are you familiar with the manufacture of metallic-front 


+} , 13+. ; ,,r ’ ly - ] syvvzVaT« . , yt . 
poOst-oulce boxes manufactured by the Yale Manufacturing Com- 
; 


©. 5. How have you become familiar with the construction of 


those boxes ¢ 


7 ~ » — - . ~ ~ > . ] , 
Obyected to as 1ncompetent and immaterial and not proper in re- 


buttal, 
A. By always being connected with the firm—making the first 


patterhs. 


Q. 6. Is any department of the work of constructing said boxes 
under your special charge; if so, what? 


Same objection. 

A. They are all under my charge; the whole manufacture of 
them. 

().7. Have you had charge of the manufacture of such boxes 
ever since the company commenced making them 


same objection, and as leading. 


A. | have not. 


rTHOMAS | 
A. 1 used to make tools and make 
«2. 19. Was Mr. Yale an inventor’ 
same objection. 
A. He was. 
Q. 20. Did he make many 


: 


same opjectioi 


ion to the 
please state how 
s 


not roper 
ij L pl i ] 


my interest in 
for him, and 


; 


. } 
Ing’, and that 


_ 


, + : + 
Between (Wo al 


5. Yor r he 


7 
;«) )* 


(On { + o-~ 


cl i< 
26. What 


lt was a verv 

book ot 6 iIneh 

Q. 27. Was 

. } : = * 

randum book 
Same objection. 


4-16? 
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A. He alwavs earried 
» y , ] , — ’ ] ele ] ; . >) ’ 
(). ZS. Now, tell us WI: ne Said ana G1id, aS Neal as- YOU Can, 
7 . 1} ‘ a4 aS . 4 } > i a | . 
when he Cali d your atten mn to this 1dea of the metal-lIront post- 
othee box. 
Same objection 


] ] } £ oe - ate | ’ ; 
A. He showed me the sketeh and what was for. 
() Ze. \\ here was vou at the time ’ 

_ 1} - ' 

Same opjection 


A. We were in the shanty at the foot of the Lake Piseco. 
©) ] ‘ - } , ’ . | 
(). epi). Do you rememover the sketch that he showed you at that 
time well enough to draw it now 


tT? 


same obje rion 


QM. 51. Please make a sketeh like that shown you by Mr. Yale on 
the occasion mentioned, as you remember it. 
same obj ction 


Witness dos S So. 

The drawing produced is offered in evidence and marked “ Ex- 
hibit Yale Adirondack Drawing.” 

Objected tO as Incompetent and immaterial and not proper in 
rebutta:, and because the original is not accounted for. 


44 Q. o2Z. Did Mr. Yale at the tiine explain the sketch that 

he made to you? And, if so, state,as nearly as you can re- 
member, what he sald. 

Objected to as incompetent, immaterial, and not proper in re- 


buttal. 

A. He showed me the drawing and what it was for. 

(). 33. State what he said abcut it, as nearly as you can remem- 
ber. 

Same objection 

A. Well, | say he showed it to me, and what it was for. 

Q. 34. Did he tell you what the different parts of the drawing 
represented ? 
Same objection. 
A. I could read the drawing; he didn’t need to tell me that. 

Q. 35. Did he tell you what the part which I have marked on the 
drawing with the letters A A A A were intended to show ? 

Same objection, and as leading. 

A. He did everything in perspective ; he drew everything so plain 
you could see it; 1t showed the whole. 

Q. 36. Did he tell you anything about the material which he in- 
tended to use for this purpose? , 


Same objection, and as assuming what is not in evidence. 


“4 


THOMAS L. JAMES. 27 
A. All that I can remember, be said that he was to make it with 
a metal front. 
Q. 57. What did you understand from the drawing that he made 
that the parts I have marked A A A A were? 
Objected to as incompetent, immaterial, and not proper in re- 
buttal 


1 A. A metal front to attach to pigeon holes. 
@. 38. And what did you understand that the part marked 


I} was /? 
Same objection. 


A. The continuation—ean | make a statement ? 
‘ty ry : ] 
(). oJ. Certainly. 


“— . 
same ovprection. 


A. I had madea row of wooden boxes and put in the post ofice— 
the first I ever saw—and put locks on them, the same locks as we 
used in the mail boxes in Philadelphia; I made about seven thou- 
sand for the city of Philadelphia and put locks on them, the same 
as I put on the wooden boxes I made; he claimed a metal front 
would take up less Space and look better. 

Q. 40. You have not yet told us what the part I have marked F 
in the drawing was intended to represent. 

same objection. 


A. It is an ear to fasten it to the wood. 

(). 41. Did you understand that that ear was to project upwards 
or backwards? 

Same objection. 

A. It was to project in. 

Q. 42. What did you understand that the part I have marked B 


» & 
Was ! 


same objection. 

A. Metal. 

(). 45. What was its use ? 
same objection. 


A. To hold the lock. 


46 (). 44. What was the part marked C intended to represent? 


same objection. 

A. Metal bar. 

Q. 45. For what purpose ? 

Same objection. 

A. Support the glass. 

Q. 46. What were the parts marked D D? 


Same objection. | 


RING: 


A. (;lass 
(). 17. What Was the part shown on the drawing which | have 
marked E intended to represent 

same objection 


A. That Was a CON etlon—ec ntinuation. 
(). 48. I don't understand just what you mean. What was 1t a 


: , 
continuation OF, and made ol what 


same objection. 


- ; ‘ . 
| | T } 5” zu ea, 
A. ( ontinuation U) poxes— tron Ss. 
{ ' . ‘ ' il ry : 4] ; C.. .9 
(). AQ. JO Vou mean cl maki (>i AloLlnel irony} f 
‘ i 


same Ob} CLIO 
, 7 . ' . - -— e 
dnt mean anything else. 


() a Llow Was t | ( box LO ave opened, AS you understood it at the 


. I 
(). 51. What part opened with the key >) 


Same objection. 
Al | The door. 
©. 52. Which is the door in that drawing? 


Same objection 
A. All you could see there would be the B and the D, and the C 
would be contained in the door. 
Q). 53. After you came home from the Adirondack trip, when you 
u do anything more about this invention ? 


Saw the sketch. iid yo l « 


same objection. 
A. We did not in Over a Vea;r. 
Q. 54. What next did you do‘ 
Same ob ction. 
A. The first I done was to make a pattern and get a brass casting 


a - , ee - o 
(). ede?d \\ nat Was Lilis nartern ot 


Same objection. 


A. Made of mahogany. 
(). 56. And what was this pattern tor‘ 


same obi ction. 


same objection. 

A. Post-othee hox front. 

Q. 58. Can you fix the time when you made this pattern for the 
post-office box front” 


he 


JAMES 


THOMAS L. 


‘ 


Same objection. 
A. I can, exactly. 
Q. 59. How can you fix that time exactly? 
Same objection. 
45 A. By my time book. 
(). 60. What was this time book ? 
Same objection. 


A. Where I kept my time and my men’s time. 
(). 61. Have you got that original book here? 

same objection. 

A. | have. 

(). 62. Please produce it. 

Witness does so. 

(). 63. Please refer to that book and tell me the date when you 
made the pattern In question t 

Same objection, and further that the book is not in evidence. 

A. New post-office pattern, November 8S, 1864. 

Q. 64. Who kept the book that you have produced ? 

Same objection. 

A. | kept it myself. 

(. 65. Are the entries in it in your handwriting ? 

same objection. 

A, They Are. 

(. 66. Did you make the entries at the time they are dated ? 

same objection. 

A. I did, because that was my day’s work. I should not get paid 
if I didn’t. 

The book produced by the witness is how offered in evidence and 
marked “ Exhibit Tyler Time Book.” 

Objected to. as immaterial, incompetent, and not proper in rebuttal. 


i) (). 68. Please turn to the entry in said book by which you 


). 
fix the time of making the pattern in question. 
Witness does so. The entry is marked “ Exhibit Post-Office Box 
Entry.” 
(). 69. I notice that the entry under date of November 8, 1864, 
reads as follows: “ New Post-Office Model.” Why did you enter it 


in the book asa mode] ? 


Same objection. 


A. Well, it was something new. | 
©. 70. What is the meaning of the figure 8 in the column for the 
eighth day of the month on that page? 


VJ rHkE YALE LOCK MANUFACTURING CO. YS 


was 1t tha you m ide this post-office box pattern On 


A. At Shelb eee alls. \I iss ichusetts. 
} 
[ 


wh. I) — _— - 4 - 1 ; — 

LJ. io. LO you KHnOW Wilatl has eCeCOoIe oO! that pattern 
| 

= lide (>| ayaa ? 


A. I ean’t tell. I have looked for it, but can’t find It. 
(). 74. Who were you working for when you made that pattern ? 


OU (). To. Did he give you any directions about making that 


ott . . : of 
pattern: and if so, what 


A. All he gave me was a sketch and figures. 


ry TE ) — all b taiiatin t 
(). 76. What was the sketeh and agures ? 


\. It was a sketch of a post-office box front, fraine, and door. 


() 77. Have you pr served that sketch ? 


A. I have not—only In my mind. 
(). 78. Please now reproduce the sketch as you remember it. 
Same objection 
A. That (referring to Exhibit Yale Adirondack Drawing) is as 
near as I ean recollect, but I think that is a little too big. 
(Q). 79. Please tell us the dimensions of this pattern that you made 
on November 8, 1564. 
same objectio 
A. I should thik the opening was three inches by four, to the 
best of my memory. 
Q. 80. And what was the width of the frame on each side of the 


opening ? 


Same objection. 


A. It was not far from a } of an inch from the flange. 
Q. 81. And about how wide was the flange ? 


'é 


same objection. 


eis 


THOMAS L. JAMES. 


5] A. It would be over an eighth. 
(). 82. Was there any arrangement in the casting tor al- 


taching the frame to a box? 
Same objection. 


F A. An ear; top and bottom. 
Q. 83. Were there any ears on the side? 


: same objection. 
A. No: none on the side. 
Q. 84. Was there any door in this pattern that you made? 
same objection. 
A. There was. 
(). 85. How was that arranged to be connected to the frame ? 
Same objection. 
A. Hinges. 
(. 86. How many hinges? 
same obj ction. 
A. Two. 
(. 87. Was the door arranged to be provided with glass ? 
Same objection. 
A. It was. 


(. 88. You say that you took a casting from this pattern; how 
soon after making the pattern did you take the casting? 


Same objection. 


A. A few days; it couldn’t be more than a few days; I cut the 
cuts out of a draw lock for the first lock used, and attached a flange 
to it to screw to the door; soldered the flange to it. 
j2 Q. 89. Did you get a good casting from this pattern ? 
Same objection. 


A. Of course; we always got what we went for in the shape of 
castings. 
Q. 90. Did you attach this casting to any post-office box ? 


Same objection. 


A. No; I never done that. 
C j Q. 91. Did you put any glass into the metal door made from the 


casting ? 
Same objection. 
A. I finished it. 


Adjourned till Friday, February 23, 1883, at 11 a. m. 


Nee 
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New York, february 25d, 1885, at 11 a. m. 
Present: Mr. F. li. Bett-, counsel for complainants; Mr. Clark, 
assistant U.S. district attor Cy, and Mr. James, for defendant. 


Examination of witness TYLER continued by Mr. Betts: 
Q. 92. At the last examination you spoke of having made for 
Mr. Yale on the 8th of November, 1864, a mahogany pattern for a 
post-office box front,and you stated that you were now unable 
eo to find the original pattern. Please state whether you have 
now made a new mahogany pattern like the one which you 
made on November 8, 1564. 
Objected to as incompetent and immaterial and not proper i re- 
buttal. 


A. I have, as near as I can remember 


Same objection. 

The em does ot OP 

The pattern produced is offered in evidence and marked “ Exhibit 
Yale |] 864 P: atcern 

' Sam objection. 

Q. 94. You spoke also at the last examination of having taken a 
casting from the pattern of 1864. Have you taken a casting from 


| } 


the new mahogany pattern which you have made? If so, pro- 
Same objection. 
A. Yes. 
Witness produces the casting. 


oe 


() 2 ia You said also that L you fin ishe d up this east] hnge—pt if Aa ae iSS 


in the door and attached a door lock—the flange of which vou sol- 
dered on. Please state if you have done the same with the present 
casting which you have produced as you did in the case of the cast- 
ing of 1864 


Same obpiection. 


A. | have. as hear as ie n possibly remember. 

Q. 96. Is the lock that vou have put upon the present casting of 
the front the same te of lock that you put upon the one m: ade i 
LS6-4 ? 


' 2 :; 
.} ' waved 
same opyection. 


A. It is. 
54 Q. 97. And how does the finished casting, with its lock and 


glass and hinges, compare with the casting which you say 
~ finished up in 1864? 
Same ol ject ion. 
A. It is,as nigh as [can remember. There may be a little differ- 
ence In the size. It is impossible to say nearer than it is. 


Se Se pO a Pia as 


THOMAS LL. JAMES. 
Q. 98. Except a possible difference in size, is there any other dif- 

ference between the one you have produced and the one of 1864? 
same objection. 


A. Well, it is, as nigh as I ean remember. 
Q@. 99. Did the casting of 1864 have a flat-surfaced front like this 


one, without any beading ? 
Same objection 
A. It did. 
Complainant’s counsel offers in evidence the cast front produced 
by the witness and marked “ Exhibit 1864 Yale Metal Front.” 
Sami objection. 
(). 100. What became of the original metal front of 1864? 
same objection. 
A. That I could not tell you. 
(). 10] Did it remain about the shop t 
7 oame objection. 
A. Not to my knowledge. We melted a good many of the old 
eastings after Mr. Yale died. 
a (J. 102. I mean before his death do you remember whether the 
mn casting was kept or not ? 
O- Same objection. 
ae A. No; I could not tell you. 

Q. 105. Now, when next after the making of this metal 
front of 1864 did you make any more metal fronts for post-office 
boxes ? 

same objection. 
ASS . , , : 
ol- A. Itisa very hard matter for me to get at. We moved down to 
val Stamford in 1569, and we made that big office for Boston some time— 
iSst- more than a vear—before we moved down, as far as I can remem- 
ber; it may vary; I am doing the best I can to you. 
(). 104. You remember, do you, the making of the metal-front 
boxes for the Boston post office ? 
; same objection. 
yr Ol . 
» in A. I did not make the metal fronts; I made the locks. 
i o~ - * 
Q. 105. You say that you made the locks for the Boston metal 
fronts. Did you know of metal fronts being made for that office ? 
Same objection. 
ase A. I did. 
— (). 106. About how many separate metal fronts were made for the 
es Boston post office at that time before the company moved down to 
Stamford ? 
a Same objection. 
iffer- 


A. Over six thousand, if f remember right. 


ns Thy 


ee 
Se Ss case mas Re gh ig 
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(. 107. State, as near as you can, how long your company Was 
engaged on that work before delivering those fronts for the Boston 
post ottice. 

Same objection. 

A. That is a pretty hard question; about four or five months, 

eertain. 
56 (. 108. Do you remember before the company commenced 
to make the boxes for the Boston post office having seen at 
their works a large sheet-metal frame with a large number of door 
holes eut in it? 
Same objection. 


A. I do; I remember the thing you are trying to get at; I don't 
know what became of it. 
(). 109. Do you remember where this frame was said to have 


; 


come trom ° 
same obj ction. 


A. They told me it came from Boston 
Q. 110. When that front frame came from Boston, do you know 
what, if anything, Mr. Yale did with it? 


same ob ction 


A. He never done anything, to my recollection, with it. 
Q. 111. What did he do, to your recollection, with reference to 
furnishing metal ironts for the Boston post-office hoxes ? 
Same objection. 
A. Well, he made a metal door and front, single. 
(). 112. How did that door and front resemble the one you made 


for him in 1S64? 


Same objection. 

A. Well, it was narrower and longer, to the best of my recollec- 
tion, and had a bead all around it which showed a sunk panel where 
the lock was 

(). 113. Do you remember his making more than one pattern for 


} 


these single fronts and doors at that time ‘ 
Same objection. 
57 A. I can’t tell whether we made Nos. 1, 2, and 3 for that 
ofhce or not. 

Q. 114. Except that the single fronts and doors were narrower 
and longer than the front of 1864, and was provided with a bead on 
the front, was there any difference in construction and mode of op- 
eration ? | 

Same objection. 

A. Yes; it had an ornament round the nose of the lock, and the 
lock was screwed on 
(Q). 115. Was there any other difference ? 


THOMAS L. JAMES 


Same objection. 


A. I don’t think there was. 

Q. 116. Do you remember whether the separate fronts which were 
supplied to the Boston office at that time had two ears for attaching 
the fronts to the pigeon holes (like the 1864 fronts) or more ? 


‘ 


Same objection. 

A. [am pretty sure they had four lugs, instead of two, where 
they were riveted on. 

Q. 117. About how long after this frame came from Boston was it 
before Mr. Yale got up the first of the single fronts and doors ? 


Same objection. 
A. I can’t tell that; I might come somewheres near and get a lit- 
tle wild. 
118. State 1t as near as you can. 
same objection. 
A. Well, it might be three or four—four or five months—I can’t 
remember that. | 
58 (). 119. Do you remember who made the pattern for the 
single fronts and doors which Mr. Yale got up for the Boston 
_ i 
omice : 
Same objection. 


A. No; I can't tell you who made that pattern. 

Q. 120. You have spoken of Mr. Yale’s death; when did he die? 

Same objection. 

A. He died two or three days before Christmas, 1868; nobody 
ean know the day 

Defendant's counsel states that as there cannot be a ruling upon 
the preceding objections now upon which he insists, he cross-exam- 
ines the witness conditionally upon such ruling when it can be had 
by the court. 


Cross-examined by Mr. Clark : 

X Q. 121. Mr. Tyler, will you please take this piece of paper and 
write on ‘i the words “ New Post-Office Model” in pencil? 

Witness writes — paper, marked “ Exhibit Tyler Handwriting.” 

X Q. 122. You have written the words “ New P.O. Model ;” please 
write out in full on the same piece of paper the words “ New Post- 
Office Model.’ 

Witness does so, marked “ Exhibit Tyler Handwriting No. 2.” 

X Q. 123. Now, please write the following words: “ Tyler” with 
a capital T; “ — with a capital S; “ Nov.” for November ; “ keys” 
with a small k; “Co.” with a capital C, and the following numbers: 
D, 4, 3, 143, 34 18, $i, 48. 


Witness does so, marked “ Exhibit Tyler Handwriting No. 3.” 


TURING CO. Vs. 


Ou X ae 124. Please write now three times the words “ New 
Post Office Model.” 


Witness does so, marked “ Exhibit Tyler Handwriting No. 4. 

X Q. 125. Have you any recollection of making the entry “ New 
Post-Oftice Model” in the book “ Exhibit Tyler Time Book ?” 

A. No; I don't: I don’t remember it independently; I don’t re- 


. 
member Such a sSMmMati 
X Q. 126. As [ understand you, it is only beeat 


. | . 
use you think that 
. : oe. ] 
entry a is ok Fae ee th at you are able to 
. ; } , , : ? } — 
state vou made the model vou have deseribed in 1864 


A. Yes: that 1s correct 

X Q. 127. Are you a good judge of handwriting? 

A. No: | don't } >] rofess to be : Cahi tel] hniv own, 

X Q. 128. Is ther any of Linus Yale, Jr.’s, handwriting in “ Ex- 
‘Tyler Time Book ?” 


’ +s —_ > ] . 4 > ait 1] ‘ 
Not that | know of in here: this is all mv own. 


d 130. How do you know he could? 
I have seen him 
J. 131. How many times, about’ 


X Q.152. Do you think you wou'd know his handwriting if you 
should see it? | 

A. Well, don't know that I could pick it out from other men’s 
handwritings; I am not an expert at that. 

X Q. 133° Look at the paper [ show you on which the words “ ] 
am very respectfully, Linus Yale, Jr.,” are exposed to view, the rest of 
the writing being covered up, and state in whose handwriting those 
words I have quoted are 


60 Obj cted toas not proper c rOss-€ xamination or responsive to 
direct: also because the witness’ competency as an expert is 
not shown. 


A. I should say that looked like his hand. 
XN Q. 154. Well, it is your opinion that it is his handwriting ? 


Same objections. 


A. I should think it was; I ain’t expert enough to tell: it looks 
like it. 


Paper marked “ Defendant’s Exhibit Yale’s Signature for Identifi- 
cation, February 28, 1883, J. G., examiner.” 
Same objections. 


X Q. 135. I believe you stated that all the writing in this time book 
is, according to your judgment, vour own ? . 

A. The examiner's mark is not in my handwriting; I think all 
the rest Is mine; I don’t know of anything else. 
X Q. 136. You have stated that you don’t remember writing in 


Pe ed 
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the time book the words “ new post-office model ;” when, according 
to your recollection, did you first see those words there? 

A. Weil, I can’t tell you exactly what time; it may bea year or 
so or more; I can’t say. | 

X Q. 137. Who called your attention to them, then ? 

A. Mr. Merritt wanted tne look over my old time books. 

X Q. 158. Did you find the entry yourself or did somebody point 

it out to you ? 

A. We were both looking over together. 

X Q. 139. Down to that time where had this time book been ? 

A. In my nda drawer in my tool ease. 

X Q. 1. 10. an you say that the book had not been taken out of that 

Poenit until then, since you finished making entries in it? 

6] A. Ieannot; I have taken them outa great many times 
to get other things that were in the way. 

X Q. 141. Had anybody ever had them in their hands prior to 
your going over them with Mr. Merritt, as you say’ 

A. Not that I know of, but I look over my back books to estab- 
lish any particulars that I want to know about, very often; that is 
the reason | preserve them. 

X Q. 142. Where was this chest kept during the six months pre- 
vious ? 

A. It was kept in my room that I had charge of in the Yale lock 


shop. 
X (). 143. Was it kept locked all the time? 
\. No, sir; it never was kept locked, only at noons and nights. 


X Q. 144. How many times recently have you made a reproduc- 

— in peneil of the Adirondack drawing? 
Twice. 

x Q). 145. Did you make it anywhere but in this room when I 
Was present ? 

A. Yes; I made one in another room. 

X @. 146. Who was present there ? 

A. Mr. Betts and Mr. H. B. Renwick. 

X Q. 147. Did you draw it as you recollected it and show it them 
without suggestions from them ? 

A. Yes. 

X Q. 148. As so drawn and shown to them without any sugges- 
tion from them, was it the same as this Exhibit “Adirondack Draw- 
Ing” in all respects ? 

A. As nigh as I ean recollect; it is only a sketch—there ain’t no 
drawing in it. | 

X Q. 149. As so drawn and shown to them, was the part E on 
vour sketch ? 

A. I can’t tell you whether that was on or not; I won’t say; I 
can t remember. 

X Q. 150. Who suggested making the broken line at the foot of 

the part E, do you recollect ? 
62 A. I don’t recollect that anybody suggested it. 
X Q. 151. Where were you in June, 1867? 
A. Shelburne Falls, Massachusetts. 
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X Q. 152. Did you go fishing that year out of the town ? 

A. No | went out of the town, but not far out; 12 or 15 miles. 

X Q. 1538. Did you in 1868 ” 

A. No; 1 ain’t been fishing since Yale and I went to the Adiron- 
dacks toge ‘ther the Jast time except once when I[ went with other 


yarties. 
X Q. 154. How many times did you go there with Yale? 
That I couldn't tell you. 

X Q. 155. Can you tell when you went there? 

A. No; I ean’t tell that; we tished a good many times there in 
different lakes—Pardey’s Lake, Twin Lakes, Lake Pisecos, Round 
Lake, Becker’s, Jock White’s, and a good many ponds, and West 
Canada creek, in Upper Canada. 

X Q. 156. What post office did you fit up with wooden doors and 
locks ? 

A. Newport, New York; I only made a few for private individ- 
uals. 

X Q. 157. How far is Newport, New York, from Shelburne 
Falls? 

The way we used to go it would be 250 miles; since the 
Hoosaec tunnel it has shortened the distance 60 or 70 miles. 

X Q. 158.. Was that job at the Newport post office done by you or 
by Yale and Greenleat ? 

A. It was done by me. 

X Q. 159. While you and Yale were away on a fishing excur- 
sion ? 

A. Done before. 

X Q. 160. How did you come to do sosmalla job so far away 
from home ? 

A. It was done before I moved; Yale moved first and I moved 

aiter him; the shops were then at Newport 
65 X Q. 161. When did you move from Newport to Shelburne 
Falls? 

A. I think the last of Septem ber, 1S61. 

X Q. 162. When did you put up those boxes in the Newport post 
ofhice ? 

A. It was before then. 

X Q. 163. On your direct examination you say that Yale claimed 
the metal front would take up less space and look better than your 
wooden boxes. When was it that he made that claim—when 
you put up the Newport boxes? 

A. No; it was after that; when we were fishing we talked that 
matter over, as far as I can remember 

X Q. 164. Did you tell him what you had done at the Newport 
post ofhice ? 

A. Heand I had seen them together before we went to the 
woods. 

X Q. 165. How did you come to talk about these Newport boxes 
while you were fishing ? 


A. He made a drawing of a metal front in his book. 
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X Q.166. About how many sketches in his memorandum books 
did he ever show you altogether—as many as fifty ? 

A. He did. | 

X Q. 167. As many as a hundred ? 

A. Well, I could nottell; [should say more; he was often sketch- 
Ing. 

X Q. 168. How is it, after fifteen or twenty years, you are able to 
point out the exact time and the exact place, when and where, he 
showed you a particular sketch out of a hundred or more which you 
say he showed you from time to time? 

A. Well, I date it from the last time we went fishing in the Adi- 
rondacks; the last time we went together. | 

X Q. 169. What other drawings did he show you then; of what 

other things ? 
64 A. He showed me a sketch that he made for putting ful- 
minate into shells to be made into cartridge manufacturing. 

X Q. 170. Won’t you now make another reproduction of Yale’s 
sketch of the post-office box front ? 

Witness does so; sketch marked “ Adirondack Drawing No. 2.” 

X Q. 171. How positively can you swear that this Exhibit “Adiron- 
dack Drawing No. 2” is a correct reproduction of Mr. Yale’s origi- 
nal sketch as he showed it to you? 

A. Well, I haven’t taken pains to divide it at all; if I had divided 
it lower down it would be as near as I can remember, and that is 
pretty near. | 

NX Q. 172. I understand that if in Exhibit No. 2 you had put the 
part representing the bar, which I mark C, lower down, then you 
are positive this exhibit would be a correct reproduction of Yale’s 
original sketch ; is that right? 

A. I wouldn’t say that as to exact size; but it has the same look. 

X Q. 173. Referring to the post-office frame which you were told 
came from Boston, was that frame attached to pigeon holes when 
you saw it? 

A. I think it was; I won’t be positive, but I think it was. 

X Q. 174. Do you remember how the frame was attached? 

A. No: I don’t; I had nothing to do with it. 

X Q. 175. How large about was it? 

A. 1 may get it very wild; I should think it was about three feet 
long, to the best of my memory; I may be wrong. 

X Q. 176. It was the whole thing, frame and pigeon holes, which 
vou were told came from Boston, was it not? 

Objected to as improper, as the witness has stated that he won't 
be positive there were any pigeon holes. 

65 A. Yes. 
X Q. 177. About how many pigeon holes were there ? 

A. I could not answer that question. 

X Q. 178. What workmen made the casting from the 1864 model? 

A. His name is Bemant, if I remember right; I do not know his 
first name; he is dead and gone. 
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X Q. 179. Who fitted on the lock? 

A. I did and made the lock. 

X (. 180. Who made the key? 

A. | can’t tell you whether I made it or one of my men; I used 
to do it and they did. 

X Q. 181. Is there any one now living except yourself who did 
any work cither on the model or the casting ? 

A. No, sir. 

X Q. 182. Did you give the casting to Mr. Yale? 

A. Yes, sir; he had it alleafter I fot done with it. 

X Q. 183. What was the first post office that your company did 
any work for? 

A. I can't tell that; they ean tell you at the factory. 


Adjourned till Wednesday, February 28, 1883, at 11 a. m. 
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Ix. 
YALE Lock Co. vs. JAMES. 


New post-ofhice model 
New post-office model. 
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(Here follow diagrams marked pp. 67 & 68.) 


69 N. Y., February 26, 1S88—at 12 m. 
Present: Fred’e H. Betts, Esq., counsel for complainants; Mr. 
Clark, assistant U.S. district attorney, for defendant. 
Henry B. Renwick, a witness of lawful age, produced on the 
part of the complainants, having been by me first duly cautioned 
and sworn to testify the truth, the whole truth, and nothing but the 
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truth in the matter in controversy herein, and being examined by 
Mr. Betts, of counsel for the complainants, says : 


Q. 1. What is your name, age, residence, and occupation ? 

A. Henry Bb. Renwick; residing in the city of New York; 65 
vears of age, and by profession a civil and mechanical engineer, and 
have been for a number of vears last past almost exclusively occu- 
pied in matters relating to patented inventions. 

Q. 2. Are you familiar with post-office boxes of the different forms 
which have been in use in this country for a number of years past, 
and do vou understand their construction and modes of use of dif- 
ferent kinds of said boxes, and the advantages of the different forms 
of construction used ? 

A. I have been familiar with post-office boxes since 1854, having 
first examined those in use in the old New York post office, which 
were wooden pigeon holes set behind a glazed sash, and since then 
have seen and examined the various boxes in use. I do not know 
that I have seen all of them, and believe that I understand the con- 
struction of all of them that I have seen and the way in which they 
are used and the advantages of the different forms. 

(). 3. Have vou read and do you understand the reissued letters 
patent granted to the complainant as assignee of Linus Yale, Jr., 

dated July Ist, 1879, No. 8783 ? 
70 A. I have read the reissue many times and believe I un- 
derstand it thoroughly ; I drew the reissue, except the last 
two claims. | 

(. 4. Have you read and do you understand the original patent, 
dated September 19, 1871, No. 119,212, of which reissue No. 8783 is 
a reissue? 

A. I have frequently read and believe I understand the contents 
of the original patent referred to in the question. 

Q.5. Have you also read and do you understand the prior re- 
issues of the said original patent, to wit, No. 4963, dated July 9, 
1872, and No. 7625, dated April 24,1877? 

A. I have read those reissues and believe I understand the con- 
tents thereof. 

Q. 6. Please compare the original patent to Yale, dated Septem- 
ber 19, 1871, with reissue No. 8783 and state whether, in your opin- 
ion, the said reissue is for the same invention as that described in 
the original patent; you may refer in your answer to the difference 
between the drawing of the reissue and that of the original patent 
pointed out by Mr. Hicks in his deposition on behalf of the defend- 
ant. 

Objected to as calling upon a witness to put a construction upon 
written documents, which is for the court to do. 

A. The reissue No. 8783 referred to in the question describes pre- 
cisely the same structure and the same invention as is described in 
the original patent, and the third claim of the reissue is the same 
as the second claim of the original patent. I drew the reissue by 
going back to the original patent. 
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The original patent has this language in it: “ The sides of the 
frame 6 6 enterand tit closely against the wood forming the pigeon 
holes, and may be continuous or notched out at intervals ;” and by 

examining the drawings it will be seen that the letters 5 6 are 
1 placed on parts of this frame where it commences to project 

further than other parts of the frame into the box ; and Lun- 
derstand this quoted phrase to state that a frame with notches cut 
in it clear up to the front of the pigeon holes may be used instead 
of a continuous frame, and it is perfectly obvious that if even this 
language were not in the original that the purpose of this side of 


—_ 


the frame is to support the whole iron frame in proper relation to 
the wood, and that its duty would be performed in the same way, 
substantially, whether the frame was continuous or had notches cut 
In it so as to form several ears. 

The corresponding phrase in the reissue is this: Each frame has 
an ear, 6 6 (not several ears, but one ear), which enters the pigeon 
hole, but this ear may be either continuous or notehed out at In- 
tervals. Now, the sole difference between the two statements is a 
verbal one, the parts called the sides of the frame in the original 
being called an ear in the reissue. 

[In the drawings of the original there is at figure 2d a vertical 
line, which shows in that figure the inner edge of the; door this 
vertical line is not found in figure 2d of the reissue, but this is a 
matter of no Importance, because the Inner edge of the door is 
clearly shown in figure 2d as well as in figure 3d and because the 
reissue and the patent on figure 2d show the rods F F in section, 
Which rods are behind the glass and fastened to the door the; error 
is evidently a clerical one, and neither enlarges or diminishes this 
description. I may say further on this head that if figure 2d of the 
reissue were considered without reference to the description in the 
other drawing it would show that the door was fastened to the 
wooden pigeon hole so that it could never be opened. 

Q. 7. Please reter to the first claim of the original patent and state 
whether, in your opinion, as said claim is worded, the said claim 

might be understood in different ways when considered either 
(2 in connection with the 2d claim or by itself; and, if so, how? 
same objection. 


A. The only frame described in the original patent is one that 
covers the end of the wood-work so as, in connection with its neigh- 
bors, to protect the ends of the wood-work, and therefore the first 
claim might perhaps be held to cover only frames which did protect 
the ends of the wood-work ; and if I were called upon to construe that 
claim and the second claim did not exist I should state that the 
first claim was limited, undoubtedly, to such a frame; but when the 
patent is taken as a whole, considering both the claims and their 
bearings each upon the other, it is my opinion that the first claim 
would include frames which did not cover the ends of tlie wood- 
work as well as frames which did not cover the ends of the wood- 
work—that is, it would cover frames composed of the sides of the 
frame 6 } only, whether those sides had or had not attached to 
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them “the flange a a which protects the outside of the wood-work.” 


Q. 8. In your opinion, then, would said original patent, as it was 
worded, when considered as a whole, cover and inelude in its first 
claim a combination of metal box fronts in which the metal fronts 
did not overlap so as to touch each other? 


Same objection. 


A. Yes; it would ; and it would be even wider than that; it would 
cover frames that did not overlap the ends of the wood-work at all. 
(. 83. Comparing, then, the lst and 2d claims of reissue No. 8783 
with the original patent, please state whether the effect to those 
claims has been to enlarge or restrict the claim of the original 
patent in the particulars you have mentioned. 
io Same objection, and because it is immaterial whether the 
claims have been narrowed or enlarged in those particulars. 


A. The first and second claims of the reissued patent are narrower 
or more restricted in the particulars which I have raentioned in the 
original patent. 

Recess till 2.45 p. m. 

After recess. 


Q. 9. Please compare the reissue No. 8783 with the first reissue of 
Yale’s original patent, dated July 9, 1872, No. 4963, and state whether 
the claims of said reissue 4963 do or do not refer to the subject- 
inatter of the Ist, 2d, and 3d claims of reissue 8783. 

A. The first claim of the reissue 4963 is the same in words as the 
first claim of the original patent, but taking this reissue as a whole, 
including the second claim thereof, it is not so clear as it is in the 
original patent that the first claim includes frames without flanges 
to protect the wood edges of the partitions, because the second claim 
is distinguished from the first claim of this reissue No. 4963, not 
only by ineluding the flanges which protect the wood ends (as in 
the original patent), but, seeendly, by including the doors in the 
combination, and, thirdly, by excluding from the combination the 
rivets which unite the frames together. 

The first claim of reissue 4963 will include all that is included by 
the 3d claim of reissue 8785. The same structure would be an in- 
fringement of both, and the second claim of reissue 4963 would in- 
clude the combinations of the first aud second claims of reissue 
8783, ignoring, as I do, the word “lock” in the second claim of 
$963, because it is evident that if the combination of claim second 

of reissue 4963 was old without the locks, then it could 
74 not be made patentable by adding an ordinary lock to that 
combination. 

The first claim of 4963 may be properly construed so as to be 
wider than any of the claims of reissue 8785, and the second claim 
of reissue 4963 to be as wide as the first claim of reissue 8783 and 
wider than the second and third claims of that reissue. 

Q. 10. Have you read the evidence of the witnesses examined on 
behalf of the defendant and examined the exhibits introduced 
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showing or tending to show post-office boxes and other structures 
which existed prior to the date of Yale’s original patent, and do you 
understand such prior post-office boxes and structures ? 

A. I have examined all the evidence of the defendant’s witnesses 
and all the exhibits in question, and believe I understand such prior 
post-office boxes and structures. 

(. 11. Please examine, first. the post-office boxes made with wooden 
pigeon holies and provided with wooden doors, some of which are 
re presented in the model marked “ Detendant’s Exhibit Wood-Front 
Boxes (Young)” and other slightly different forms, some of which 
are described by the witness Lewis as hi Ing been used prior LO the 
introduction of metallic fronts in the Boston post office and others 
described in the stipulation of June 16, 1882, relating to the Fort 
Wayne boxes, and state whether, in your opinion, any of said 
pigeon holes in connection with which wooden doors were used 
embody the inventions referred to in the first or second claims of 
the Yale reissue 8783, and give your reasons for any opinion you 
may express. 

A. The inventions set forth in the first and second claims of the 
Yale reissue No. 8785 are limited to wooden pigeon holes (and do 
not include metallic pigeon holes) and to pigeon holes open at the 
rear end, which series of wooden pigeon holes is protected by metal 

door frames covering the wood ends in such manner that the 
rhs wood eannot be attacked when the doors are closed, and these 

frames are shown as supported in place by ears or flanges, or 
both, entering into the wooden pigeon holes. The second claim, In 
addition to these features, also includes rivets or bolts which attach 
the metallic frames to the wooden pigeon holes. 

The Defendant’s Exhibit “ Wood-Front Boxes (Young) ” does show 
wooden pigeon holes, but it does not show any metallic front of any 
kind nor any front which is supported in any way by the pigeon 
holes nor a front which could be conveniently made of metal. It 
shows the old-fashioned contrivance of a series of wooden pigeon 
holes set behind an independent. self-supported sash frame, the 
orifices in said frame being closed by wooden decors instead of by 
panes of glass as in the old New York post-office boxes, and there 
being of necessity no attachment between the sash frame and the 
pigeon holes; and, further, the frame is, as I understand it, one con- 
tinuous frame for all the pigeon holes. There is furnished by this 
exhibit no idea of protecting wood by metal; no idea of making ¢ 
series of frames, even of wood, and no idea of supporting the frames 
and doors by means of the pigeon holes, and, in my opinion, it has 
no bearing upon the liivention claimed in the Ist and 2d claims of 
the reissue in the question referred to. 

The testimony of the witness Lewis is not precise or definite, but, 
so far as I can understand him, he refers to a structure the same as 
Defendant’s Exhibit Wood-Front Boxes, and the statement which 
1 have made in respect to such exhibit applies to the boxes de- 
scribed by Lewis 

The stipulation of June 16th, 1882, describes a series of wooden 
pigeon holes open at the rear, with wooden doors hinged to the tops 
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and at the front of the pigeon hole; it is sufficient to say in relation 
to this structure that it contains no frames at all, either of wood or 
metal, and therefore has no bearing upon the Ist and 2d claims of 
reissue 8753. 
76 Q. 11. Now, please compare the invention described in the 
Ist and 2d claims of the Yale reissue 8783 with the “ safe- 
deposit boxes” deseribed by the witnesses Foster and Butler, a model 
of some of which, said to have been made about 1867, has been put 
in evidence, marked “Safe-Deposit Company’s Boxes,” and _ state 
whether, in your opinion, the said safe-deposit boxes embodies the 
inventions of said Ist and 2d ¢laims of reissue 8785, and give your 
reasons for any opinion you may express. 

A. Tunderstand from the testimony of Butler and Foster that about 
the vear 1865 several nests of pigeon holes lke those shown in the 
exhibit referred to in the question, except that each nest comprised 
many more pigeon holes, were set up in a series in a safe-deposit 
vault, the cast-iron fronts of fthese nests being each in a single piece 
for all the boxes in any one nest; and I understand that all these 
pigeon holes in each nest were closed at the rear, either by a sepa- 
rate enclosure for each nest, as in the exhibit, or by the back of the 
vault, which the rear end of these nests abutted against and were 
secured to, and I know, being a renter of one of these boxes, that it 
was absolutely necessary that it should be so closed at the rear in 
order to prevent employees of the deposit company from removing 
the contents of the boxes while the doors were locked. Each of these 
nests was composed of a box of sheet iron, very thin, as shown in 
the exhibit, and of the thickness testified to by Mr. Butler. All the 
openings in each single frame were provided with iron doors fur- 
nished with proper locks and hinges, and the frames of each nest 
were riveted to their neighbors by rivets passing through the frames 
only, while at the same time the frame, as a whole, was provided with 
two ears for each pigeon hole, projecting backward over the sheet iron, 
which ears were riveted to the pigeon hole. Some of these ears, as 

shown in the exhibit, do not go within the pigeon hole, but 
ié extend on the outside of the nest, as a whole, and the construce- 

tion of the frame is such that of necessity it overlaps the body 
of the nest, as a whole, on the bottom and right-hand side of each 
nest; consequently the sheet-iron parts of the various nests, if made 
as shown in this exhibit, could not touch one another, and there 
must of necessity be two thicknesses of sheet iron, with an interval 
between them, between the boxes of neighboring nests, so that if the 
exhibit were provided with only one door instead of four, and the 
partitions within the nests were removed, making one pigeon hole 
of it, it would be necessary to have at least two thicknesses of iron, 
with a space between them, between each neighboring pigeon hole. 
Further, these nests or holes are so constructed that it would be impos- 
sible, without change, to employ for the pigeon holes any iron thicker 
than that shown in the exhibit; and it is necessary that the pigeon 
holes should be made of iron, not only because they are intended to 
contain, and do, so far as I know, always contain, sheet-iron boxes, 
but also because the partition between the holes must be strong 


eye po eas bee Re Os BO ed 


tf) THE YALE LOCK MANUFACTURING CO. Vs. 


enough and hard enough to prevent the occupier of one pigeon hole 
from getting into his neighbor’s pigeon hole, either by cutting through 
the partition with a knife or breaking it away, a dishonest renter 
having time and opportunities to do so, because the pigeon holes, as | 
said before, being closed at the rear, so that no clerk or employee can 
see what is going on within them so long as the renter of the box 
stands in front of it. 


Adjourned till Tuesday, February 27, 1880, at 11 a. m. » 


78 New York, February 27, 1855—11 a. m. 
Present: Mr. EF. H. Betts, counsel for complainant; Mr. 
Clark, ass’t U.S. district attorney, for defendant. 


> 


Examination of Henry B. Renwick continued. 
The witness, in continuation, says: 


The iron front of this nest of boxes,as a whole, is so constructed 
that it could not be applied to wooden pigeon holes of sufficient 
thickness to be of any practicable value without change, and as there 
is no necessity for protecting the ends of sheet iron the frame might 
as well and more conveniently have been made in the usual way. 
namely, by slipping separate door frames within each pigeon hole, 
such frames having no surface flanges and leaving the ends of the 
sheet iron exposed between them. I[t will appear from what 1 have 
sald, Ist, that the frame of this exhibit is not applicable to wooden 
pigeon holes; 2d, that the frame does not protect the sheet-iron 
pigeon hole, because they are In no need of protection ; 3d, that the 
pigeon holes of this exhibit must of necessity be made of some 
comparatively hard metal, and, 4th, that they must be closed in the 
rear. Ido not think that an examination of this nest of boxes or 
of the vaults, where a series of such nests, though of much larger 
size, Were arranged so as to form a series of pigeon holes, would fur- 
nish any one with the idea that wooden pigeon holes, with their rear 
ends open and with their front wood ends protected by a metallic 
frontage, would be a safe and suitable structure for post-office boxes, 
and [ think that the structures claimed in the Ist and 2d claims of 
reissue 5755 are structures, as a whole, substantially different from 
the safe-deposit structure, and that it required inventing to produce 

the structure of Yale; and I am confirmed in this opinion, 
79 if any confirmation were needed, by a consideration of the 

fact of the great utility of Yale’s invention, which is proved 
by its extended use in some form or other in so many of the post 
offices of the United States. 

[| may say further on this head, although it is a point of minor , 
importance, that it appears that the nests which were actually 
put up before the Exhibit “Safe Deposit Company Boxes” were 
made contained in each nest, according to Mr. Butler’s evidence, 
twenty-four or twenty-six boxes in each nest, instead of four boxes, 
as shown 1n the exhibit. 

Now, a structure containing twenty-four or twenty-six boxes would 
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certainly not give an idea of a single frame for each pigeon hole ; 
and although Yale’s invention might, perhaps, be infringed by 
using one frame for more than one pigeon hole, still there is a limit 
scmewhere (although I do not profess to be able to define it exactly) 
to the number of wooden pigeon holes which could conveniently 
and economically be covered by a single metallic frame. The idea 
given by the safe-deposit nest is in this respect more like Defend- 
ant’s Exhibit Wood-Front Boxes than that furnished by Yale’s 
frame for each pigeon hole; and these points furnish an additional 
consideration in favor of the opinion that the safe-deposit vault, as 
a whole, is not and would not have suggested Yale’s invention. 

(. 12. Please now examine the Exhibit “ Defendant’s Exhibit 
Westerly Model” and the evidence of the witnesses Pendleton and 
Clarke in reference thereto and compare the same with the inven- 
tion described in Yale reissue 8785, and state whether you find em- 
bodied in the Exhibit “ Defendant’s Exhibit Westerly Model” the 
said invention of Yale, and whether, in view of the safe-deposit 
boxes and the wooden front and door boxes and the Westerly boxes, 
it required invention to devise the subject-matter of Yale’s first and 
second claims, giving your reasons for any opinions you may ex- 

press. 
S0 A. I have examined the exhibit referred to in the question; 

it is a series of wooden pigeon holes open at the rear, each 
provided with a separate metallic door hinged to the wood of the 
boxes; the exhibit shows no metallic frame of any kind, either pro- 
tecting or not protecting the wood ends, and that is a sufficient 
reason for stating that the inventions of the first and second claims 
of the Yale reissue are not represented in this exhibit. The doors 
of this exhibit might easily be forced off, or a chisel might be set 
in the ends of the wood so as to pry off that part of the hinge which 
is secured to the wood. 

I have examined the evidence of the witnesses referred to in the 
question, and I find that they refer to a drawing as well as to the 
model; | am not able to understand from the evidence exactly what 
that drawing was or represented, but suppose that it represented 
such a structure as Defendant’s Exhibit “ Wood-Front Boxes,” ex- 
cept that the continuous and independent sash frame of that ex- 
hibit was represented as made of iron with iron doors in it; but the 
evidence is too vague and ambiguous to enable me to comprehend 
what the drawing was or to base any opinion on It. 

The Westerly model proves that it was not so easy a matter as It 
might seem to make Yale’s invention, because it shows a combina- 
tion of iron and wood which would not effect the purpose which 
results from the use of Yale’s contrivance. 

In my opinion it required invention to make Yale’s invention in 
view of all the other structures referred to in the question, and an 
examination of the Westerly boxes in connection with the safe-de- 
posit boxes and the wooden door boxes would rather have led him 
away from than suggested his invention. 

Q. 13. Now, please examine the evidence of Frederick H. Moore 
and John Lewis, witnesses for the defendant, and state whether the 
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structure there described of the metal frame and doors would 

S] be a practical or successful structure embodying the inven- 
tions of the first and second claims of the Yale reissue 87583 

The Exhibit © Moore Drawing” and the testimony in reference 
thereto describe aslig rle frame covering the front of many pos St- othee 


boxes, with several doors ap plie .d to this one fr: ime. the boxes be ing of 


wood, the frame and doors of metal; it is stated in the testimony 
that such a frame had never been applied to the wooden pigeon 
holes, although one frame designed to cover the fronts of many 
boxes was made of brass, a it is further stated that such frame 
was fastened t VC pig 1 holes by screws (19 X int. to Moore), 
which, taking the testimony as a whole, appears to me to mean 
that it was intended to secure the eee by screws to the boxes, but 
that the intention was never wd tO practice. 

The testimony appears to describe a aval -constructed exper- 
imental and abandoned contrivance, not a structure actually built 
as a Wii 

The frame was only a scant one-quarter of an inch wide between 
the doors at the outside, and codld: not aa been secured practi- 
cally to the wood b y screws as deseribed (see 19th X int. to Moore), 
and {| cannot conceive of any practical manner in which the frame 
lS saieereata could be secured to the wood-work : moreover, the 
frame is so small in cross-section, and so large as a whole, that it 
would be very difficult to cast on account of the chilling of the 
metal, and if cast it would probably come out of the sand sprung 

out of true plane, even if perfect in other respects. If the frame 
wis out of true it could not be fitted to the boxes; the structure 
shown in the Moore drawing would, therefore, be an impractical 
and inethcient mode of construction. 

The foregoing is based upon the testimony of Moore and the draw- 

ing produced by him. The testimony of Lewis confirms 
O2 what | have said, because he states In substance, 1n answers to 
ints. and oe, that the single metal front made in 
accordance with the drawing was separate from the boxes; that it 
was condemned “on account of its frailability ’—it was not strong 
enough—and that he has no recollection “of seeing anything to it” 
by which it could be fastened to the pigeon holes. 
14. Please examine the letters patent granted to Asahel Davis, 
No. 69637, and compare the same with the inventions described in 
the first and seeond claims of the Yale reissue 8783, and state 
whether the said patent of Asahel Davis deseribes or embodies either 
of said inventions, and give your reasons for any opinions you may 
CX press. 

A. The patent of Davis does not describe any door frames of any 
kind, and that is sufficient reason for stating that it has no bearing 
on the inventions of Yale and does not embody them. It does de- 
seribe a chest of drawers, both the chest and the drawers themselves 
being closed at the rear; the frents of the drawers are made of iron 
enclosing a pane of glass, and it is stated in the patent that the 
drawers may be dispensed with and doors to lock used instead of 
the drawers, but there is no statement that when doors are to be 
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used there is to be a door frame, and the drawings show that the 
partitions which enclose the drawers and form the pigeon holes are 
not protected at their front ends by metal, and are open to attack. 

Q. 15. Please now examine the structures described in the stipu- 
lation between the attorneys in this case, dated October 9th, 1882, 
and referring, first, to street-washer boxes; second, to stop-cock 
boxes, and, third, to iron safes containing iron pigeon holes, as 
having been used prior to 1868, and compare all the structures re- 
ferred to in said stipulation with the inventions referred to in the 

first and second claims of the Yale reissue $8783, and state 
83 whether, in your opinion, any of them embody such inven- 
tion, giving your reasons for any opinion you may express. 

A. The descriptions of all the devices, as a whole, in the stipula- 
tion referred to are vague and indefinite. Similar devices to the 
street-washer boxes and the stop-cock boxes have been for many 
years used in New York, to my knowledge, although I do not re- 
member any street-washer boxes, such as shown in the exhibit, 
where the cover or metallic frame was attached to the wood; and 
the drawing making part of the exhibit shows a contrivance which 
has no means whereby it could be attached to the wood. I cannot 
discover from the drawing of the street-washer box definitely 
whether the iron flange would project over the wood so as merely to 
cover it and be flush with the outside of the wooden box, or whether 
it would project beyond it; the latter supposition is the more proba- 
ble of the two, and in that case the cover or frame could not be ap- 
plied to washer boxes in series, even if that idea had been suggested ; 
the drawing of the stop-cock box cover, taken in connection with 
the letter press, shows that it had two lugs projecting downwards on 
the outside of the wooden box, so that it would not be possible, 
without changes, to pile up such boxes so as to form a series of 
pigeon holes. 

[n practice with both of these boxes the box stands upright and 
is buried in the ground, the lower end of the box resting in the 
ground, and the sole use of the iron cover instead of a wooden one 
is that it may last longer, as it is continually walked over. 

There is in these structures no idea of the iron protecting the 
wood from attack, because there is nothing in the boxes to steal; the 
doors have a simple latch on them and any one can open them. 

I do not think that these boxes would even suggest to an inventor 
the structure covered by the Ist and 2d claims of the reissue—that 

is, a tier of pigeon holes located horizontally, with their rear 
S4 ends open and protected in front by metallic frames and 

doors—and I am of the opinion that these boxes do not em- 
body those inventions. 

The stipulation as to the iron pigeon holes in an iron safe, being 
unaccompanied by any drawing and being in few words, is so vague 
that I cannot exactly understand what the structure is, nor whether 
the iron frame and door was common to many pigeon holes, or 
whether there was a separate frame and door for each pigeon hole, 
or whether the iron frame projected over the edges of the nest of 
pigeon holes as it does on the bottom and right-hand side of the 
7—162 
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Exhibit Safe-Deposit Boxes. It does, however, appear that the 
pigeon holes were made of iron and it does not appear whether the 
wood lining was protected by the frame or by the door, probably, | 
should say, by the latter. These pigeon holes must have been closed 
at the ends, and, even if the doors and fronts were like Yale’s, would 
have tended to show that it was not thought possible to make a 
secure pigeon hole with the advantages of a wooden interior, so that 
the papers should not be soiled or rusted, of wood only, but that the 
only plan was to line iron pigeon holes with wood. The description 
of the structure is st vague to base a certain opinion upon, unless 
based upon the last-named consideration and the fact, if it be one, 
that the pigeon holes of the stipulation were closed at the rear. I 
am therefore of the opinion that this stipulation does not describe 
Yale’s invention in so clear a manner as to enable a competent 
mechanic to make Yale’s structure, and that in view of the fact of 
the pigeon holes being made of iron lined with wood it would not 
suggest that such a construction as Yale’s structure could be made. 


Reeess for half hour. 


Q. 16. Were you employed as an tie on behalf of the com- 
plainantin the suit of the Yale Lock Manufacturing Company 
85 against the Scoville Manufacturing Company, the opinion of 
Judge Shipman in which case has been introduced in evi- 

dence herein ? 

A. I was. 

Q.17. Are you familiar with the evidence and exhibits introduced 
in said suit? 

A. I was with all those concerning which I testified, and can 
probably recollect them now. 

(. 18. Was there introduced in evidence in said Seoville case and 
prove d wit hout contradiction that there existed prior to the date of 
Yale’s original application a metallic front and door for a pigeon 
hole 1p an Iron safe? 

A. Yes; as far as I remember (my memory being refreshed by 
an examination of my own testimony in the ease) there was. 

Q. 19. Are you familiar with the form of post-office boxes and 
their combination with each other, which were held by Judge Ship- 
man to be an infringement of the first and second claims of the re- 
issue 8785 in said suit? 

A. Lam. 

Q. 20. The expert witness for the defendant, William C. Hicks, 
in answer to the 11th, 12th, and 15th questions, expresses the opinion 
that a construction of the patent Yale reissue $783, assumed by 
him, which would include the Scoville Company’s boxes, would also 
include the said safe-deposit company’s boxes. Please state whether 
you agree or psa e with Mr. Hicks in his expression of opinion, 
and give your reasons. 

A. I disagree with him, and, as I have already given my reasons 
why the safe- deposit company’s boxes woakd not be included in 
claims of Yale’s reissue $7835, do not deem it necessary to repeat 
them, and as far as | wudesenl Mr. Hicks’ construction of the 
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claims they are the same as my own, unless in answer to question 

6 he means to say that the claims are not limited to door frames 
which protect the front of the boxes, but include frames (as 

86 the frst claim of the original patent might be construed to 
do) which do not protect ‘the wood ends. 

(). 21. Said Hicks also states that in his opinion the post-office 
boxes put up in the New York post office,of which Defendant James’ 
Exhibits Boxes Nos. 1 and 2 are a representation, in his opinion 
differ substantially from the Yale original patent No. 119,212, and, 
among other reasons for said opinion,alleges that the metallic fronts 
of the defendant’s boxes have “no frames such as are described 
the original patent, which enter within the pigeon hole.” Please 
state whether you agree or disagree with him in that opinion, and 
state also to what extent the met thod of connecting the metallic 
frames of the defendant's boxes with the wooden pigeon holes and 
with each other accomplishes the results of the original patent of 
Yale. 


A. I disagree with Mr. Hicks in his opinion, because the frames 


ee 


of the defendant's boxes have each two ears which enter within the 


pigeon holes, these ears performing the duties of the frame, and 
being an inferior equivalent of a continuous frame, which equiva- 
lent is described, as I have before stated, in the original patent of 
Yale. The Yale fraines are connected LO the wood-work and to euch 
other by the same rivet, said rivet passing through the ears of ad- 


joining boxes and through the separating partition so that the rivets 


not only secure the frames to the wood-work, but also secure adjoin- 
Ing frames together. 

In the defendant’s boxes the screw bolts hold the frames in place 
bv the joint action of their heads and their shanks, the latter pass- 
ing through notches in the former, and the same shank enters into 
notches in two adjoining boxes, and has a head large enough to aid 
in holding two adjoining boxes in place, and consequently these 
fastenings are like Yales in these facts, namely, that the same fast- 
ening holds two adjoining boxes in place, and that when that fast- 

ening is removed two frames are rendered insecure; but the 
S7 fastenings in defendant’s boxes are different from Yale’s in 

the fact that they do not render one frame more secure by 
reason of its attachment to its neighbor, and therefore it would ap- 
pear that the fastenings of defendant’s boxes are about as near an 
approach as they possibly can be without being substantially the 
same as Yale's. 

HENRY B. RENWICK. 
Sworn to before me. 
JOSEPH GUTMAN, Jr., 
| Examiner. 
Adjourned to February 28, 1883, at 11 


NEW York, February 28, 1883—11 a. m. 


Adjourned to March 1, 1885, at 11 a. m. 
JOSEPH GUTMAN, Jr., 
Examiner. 
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Present: Counsel as before. 


Cross-examination of the witness Hiram A. TYLeR continued: 


~ (). 184. Mr. Tyl r, you stated that the company moved down 
to Stamford in 1869. What company was that? 

A. The Yale Ff OC 

X (). 185. What was the na 


referred ? 

A. Yale & Winn, I think it was. 

88 X Q. 186. That was the company you say made the doors 
and frames for tl Boston post othice? 

A. ¥ es, sir 

X Q. 187. In your answer to L106 you say that oversix thousand 
separate metal fronts were made for the Boston othice and 1n your an- 
swer to Q. 111 you say that Mr. Yale made a metal door and front, 
single, with reference to furnishing metal fronts for the Boston post- 
office boxes. How do you reconcile the two answers ” 

A. Well, he made a single front for to put in sections. There was 
no double front—that is, to make it clear, be made a front to put in 
as many as he chose—one or ten thousand. 

X Q. 188. In your last answer what did you mean by the word 
‘ front?” 

A. A single door and single fram: 

X Q. 189. In your answer to Q. 111, where you say that Yale 
made a metal door and front, single, do you mean that he made 
only one such door and front? 

A. He made severa 

XQ. 190. Were thev all alike, _—, 4 

A. I won't be positive whether we made twos and threes. There 
were three sizes—one, two, ans ree. 

XN Q. 191. Were any number ones sent to Boston ? 


— 
— 


* 

A. I won't say. 

X Q. 192. Were any number twos? 

A. I won't say. 

X Q. 195. Were any number threes ? 

\. There were. 

X Q. 94. How many, about? 

A. We had two times fitting of them up, and it is a hard matter 
to tell. I should think abot o the best of my memory, six or 
seven thousan: | | 

XN Q. 195. About what was the size of number threes? 
89 A. | don’t know that we sent any number threes. The 
size Was about six inches by ten. That was a drawer front. 

X Q. 196. How did numbers 1, 2, and 3 differ in other respects 
than size, if at all? | 

The ones and twos had a door and a frame, and the threes was 
a front to go on a drawer, without a frame 


ne of the company that. prior to the 
,* | . . - . } - f 
removal. did business in Shelburne Falls. and to which you have 


he 
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X Q. 197. Did the Yale & Winn Company ever make any number 
threes ? 

A. I answered that question by saying that they had some trouble 
about that time, and whether they had dissolved before or just after 
I can’t tell. 

X Q. 198 Were any number threes made before the concern called 


cs 


the Yale Lock Manufacturing Company began to make them at Stam- 
A. I can’t say positive, and won't answer; I could if I was at 


X Q. 199. How did numbers one and two differ from each other 
In other respects than size, if at all? p 

A. They differed a little; the flowering was a little different, I 
think, around the key-hole, and the frame was a little different 
shape. 

X Q. 200. Did they both have a bead upon the door, making a 
sunk panel where the nose of the lock came through ? 

A. I think they did, but I can’t describe it to you. 

X Q. 201. Will you swear positively that they both did have such 

al bead ? 
A. No: I won't do it as regards No. twos, because I do not dis- 
tinctly remember. They have been continually altering the shape 
and the beading and the style and flowering since the commence- 
ment. 

X Q. 202. Will you swear that either No. 1 or No. 3 had a bead- 
Ing, as made for the Boston post ofhce, which showed a sunk panel 
around the nose of the lock ? 

A. The No. 1 did. 

9) X Q. 203. About what was the size of No. 1 and No. 2% 

A. I must state that to the best of my ability; it is a hard 
matter. The No. 1,as nigh as I can think, 5} inches—the whole 
width of the frame—and about 43 or 5 Inches iong. [ ain’t missed 
it much. The No. 2 was designed to take, let’s see, I wouldn’t be 
positive it took so many No. 1’s to make the spacing come out even 
for No. 2’s in the sections; say about a third larger in width and 
near the same in length; that’s the best way to put it as nigh as I 
Cah re member. 

X Q. 204. You have stated that the door and front which Yale - 
made for the Boston office was narrower and longer than the one 
you say you made for him in 1864. Did you mean that Nos. 1, 2, 
and 3 were narrower and longer, all of them? 

A. No. 

X Q. 205. You have stated that a further difference was that the 
door had an ornament around the nose of the lock; which door was 
that, the one you made? 

A. The one I made in ’64 was perfectly plain. 

X Q. 206. Are you positive that the doors and frame sent to the 
Boston office had any ornament around the nose of the lock ? 

A. I think they did; that’s the way I shall answer that. I won't 
be positive, but I think it did. 
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X Q. 207. Look at the door and frame I show you, and state if 


you recognize It. 

A. Pertectly well; no one made that lock but me. 

X @. 208. Was that one of the doors and frames that were sent to 
9 


> 
¢ , 
Boston ‘ 


A. I should say it was. 


Door and frame marked Exhibit soston Front, J. ‘Ss, Jr. Ex'T.. 
Ist March, 1885.” 


O] X Q. 209. Do you recollect of Mr. Yale or of any company 
with which he was associated doing any work for any post 
office prior to what vou say was done for the Boston office ? 

A. I won't say certain whether we made two or three little offices 
before we made that or not. 

X Q. 210. Did you furnish any locks for any post office at any 
time prior to this business ? 

A. Do you eall these boxes in the streets post-ofhice boxes where 
you put your mail ? 

X Q. 211. Did Mr. Yale make any lamp-post boxes prior to what 
you say was done for the Boston post office? 

A. I eouldn’t Say as to that, but he made thousands of locks for 
that purpose during the years 1860 and ‘61, as I was overhauling 
of them and repairing of them In Philadelphia, at the time of the 
first battle of Bull Run. 

X Q. 212. Did Mr. Yale make any other such locks at any other 
time then that? 

A. I eouldn'’t say. 

X Q. 215. Did he ever make any mail-bag locks ? 

A. Not as I know of; having heard some conversation in the 
room, I remember now he made some lobster-claw locks for mail 


X Q. 214. When were those lobster-claw locks made, about ? 
A. That’s away back in ‘56 or ‘7, the best that I can remember. 

X Q. 215. Do you remember any other post-office business done 
by Mr. Yale prior to this you have spoken of? 

A. I do not. 

XQ. 216. Look at “ Defendant’s Exhibit Westerly Model” and 
state whether Mr. Yale’s company made the locks thereon ? 

A. They did; I made them for him 

X Q. 217. Were you employed by Yale in 1867 ? 

A. I were. 
Qo X Q. 218. Do you recollect a lot of such locks as are in 
Exhibit Westerly Model being furnished in that vear to any- 

body at Westerly, Rhode Island, for the post office there ? 

A. I won't say that; I made the locks; don’t know where they 
went to: I didn’t sell. 

X Q. 219. Do you recollect seeing at Shelburne Falls in that year 
an iron door like one of those in Exhibit “ Westerly Model ? ” 

A. I seen the doors, but I won’t—I can’t—say as to the year; I 
have seen plenty of the doors ; from their style you might say num- 
ber “ought.” 


_ 
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“Exhibit Yale 1864 Pattern” and the casting from it did Mr. Yale 
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X Q. 220. Do you recollect furnishing quite a number of locks for 
that kind of door? 

A. Yes; I have made a good many, first and last. 

X Q. 221. At the time that you made the pattern represented by 


- 


} 


tel] you what sort of a lock he wanted put on it? 

A. He did. 

X Q. 222. What did he say on that subject ? 

A. Why, he made all the designs and I executed them; he told 
me what to do. 

X Q. 225. Did he make a drawing of the lock ? 

A. No drawing ever made; he told me what to take and how to 
finish it; I expressed it to vou; I cut the guts out of a drawer lock 
such as is shown in model Exhibit “ Westerly Model;” there was a 
plate attached to it and that was soldered on like the lock on Ix- 
hibit 1864 Yale Metal Front.” 

X Q. 224. Did you in 1864 make a lock the same as the lock on 
“Exhibit 1864 Yale Metal Front?’ 

A. I made only one; I made one. 

XQ. 225. A witness in this case, Peleg Clarke, Jr., has testified 
that in July, 1867, he took a cast-iron door like those shown in “ Ex- 
hibit Westerly Model,” went with it to Shelburne Falls to find a 
suitable lock; that he saw Mr. Yale, showed him the door, and 

told him what he wanted; that Yale said “he had nothing 
US in the shape of locks and hadn’t made anything that was 

applicable to that door;” and the witness further stated that 
Yale showed him some cupboard locks and some drawer locks, and 
that he, witness, selected the drawer locks for those doors; if Mr. 
Yale said that to Mr. Clarke if was true, wasn’t it ? 


Objected to as not proper cross-examination or responsive to the 
direct, and also because it appears that the person alleged to have 
niade the remarks in question was not the Linus Yale, Jr., the 
inventor of the metallic front post-office boxes, but a young man 
alle ged to be his son. 

A. Well, I couldn’t answer no such question as that; couldn't 
answer no such question. 

X Q. 226. Why; don’t you understand it? 

A. Well, I don’t know as I do understand that question. 

X Q. 227. Is your memory refreshed any further now as to the 
post-office work done by Mr. Yale prior to the Boston business ? 

A. We made two or three oftices—little bits of ones ; whether they 
were before or after I would not try to say; they were three or four 
sinall ones. 

X QQ. 228. What offices were they? 

A. I can't tell you where they were. 

X Q. 229. The entry in your time book which you say you recol- 
lect to have seen for the first time about a year ago says ‘* new post- 
office model ;” you say you don’t recollect making that entry; how 


can you be positive as to what model was referred to ? 
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A. Well, I refer to that, for Ionly made one and I remember that 
distinctly. | 

XQ. 250. The question is how you know that entry relates to a 

door and frame rather than to a mail box or a letter-bag lock, 

Or any of the other things Mr. Yale made for post othees: 

Od you had forgotten a minute ago that Mr. Yale had ever made oo 

any lobster-claw locks for mail bags: can you swear positively 

that the thing to which the entry in your time book relates hasn’t 


| ee - 
passed Trom your 1}) nd comple Lely 4 

A. I would answer in this way. I cannot go back on my entry 
in the time book, and I know I made such a door and frame about : 


that time; I remember it independently of the entry. 
X Q. 251. Could you say positively that your “about that time ” 
doesn't cover a space of four or five years? 
A. Oh, Ves, SIT. 
X (). 252. Are Vou as positive about that as that the door made 
for the Boston office had an ornament round the nose of the lock ? 
A. I didn’t say I was positive it had an ornament, but I thought 


XN Q. 255. [ will now show you the whole of the letter, the signa- 
ture of which you identified as Mr. Yale’s the other day, and state 
whether the handwriting of the whole of it is Mr. Yale’s. I refer to 


a 


the paper marked for identification “ Defendant’s Exhibit Yale’s 
Signature.” 


Objected to as not cross-examination. > 


ee 


A. Well, I should say that was his letter. 


Letter offered in evidenee and marked “ Defendant’s Exhibit Yale- 
Burt Letter, J. G., Jr., March 1, 1883.” 


ls j : 
Objected te as Incompetent. 


This letter reads as follows: 


SS BEEKMAN St., New York, March 17, ’68. { 
Mr. W. L. Burt, P.M, Boston, Mass. 
95 Drak Sirk: Yours of the 13th inst. has been forwarded to 
me, and | would reply: I presume the sup’t will send you 
another door made by hand, though they cost at least three prices, 
and we will avoid it if possible. We have done a great deal of ex- 
perimenting on this thing already, as vou must be aware, and that 
brings me to the subjeet of your second paragraph. I do not antie- 
ipate trouble about the Bramble pat., and only wish to say I claim 
only the manner of fastening in the frame to the wood-work, which I 
have no doubt vou will allow is mine. I had already consulted my 
patent solicitor, if. B. Renwick, of this city, as to the feasibility of 
patenting the manner of fastening ip simply, and am informed it 
ean undoubtedly be patented. The matter of a metal door with 
elass, and locked, I, of course, have noelaim to. You sent me such 
a door to put locks on, so you are ahead of me at least on that point. 
I do not write this to interfere at all with your application, but ; 
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must insist on my claim to the manner of fastening to the shelves 
and partitions. Hoping nothing of the above may be miscon- 
strued, | am very respectfully, 


LINUS YALE, Jr. 


If your recollection is correct that a door and frame, of which 
“Exhibit 1864 Yale Metal Front” is a model, was made in 1864, 
ean you understand why Mr. Yale should have written Postmaster 
Burt in 1868 these words: “ The matter of a metal door with glass, 
and locked, I, of course, have no claim to?” 

Objected to as not cross-examination, and also because the under- 
standing of the witness in regard to the supposed letter is imma- 
terial. 

A. I ecouldn’t understand it unless he let the time go by. 
U6 XQ. 255. Can you understand how he should have writ- 
ten these words, “ You sent me sucha door to put locks on, so 
you are ahead of me at least on that point?” 

Same objection. 

A. Well, we had no suitable locks for that door (referring to 1864 
door)’; that is what we call an idea not carried out. 

XQ. 256. You mean to state that that 1864 door and frame was 
an abandoned experiment ? 

A. Certainly ; it must have been abandoned, as I never seen it. 
It was never applied to wood. I never seen it more than two or 
three times after it was made. 


Redirect by Mr. Betts: 


R. D. Q. 257. Did you ever make for Mr. Yale any other model 
or pattern for post-office work, except the model front of 1864 ? 

Same objection as taken on questions in direct examination, and, 
further, that this is not proper redirect examination. 

A. I don’t recollect of doing it; I might have done it, but don’t 
recol | CT. 

R. D. Q. 258. Is there anything that you can recollect that you 
ever made that your entry in your time book of November 8, 1864, 
could have reference to, except the pattern of the metal-front post- 


othee box ? 


Same obj ctions. 

A. I think not. 

R. D. Q. 239. When the metal fronts and doors were made for 
the Boston post ottice, do you remember whether, before they were 
sent on, they were fitted to any wooden pigeon holes? 

Same objections. 
v7 A. From the best of my recollection, we made a cherry 

box to try them in, to gauge them. 

R. D. Q. 240. Describe this cherry box. 

Same objections. 
S8—162 
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A. Well, it was nothing more than a tester, which was made in 
4 or 6 compartments to try them in to see how they would fit, made 
of wood. I think it was cherry wood to make it last. 
R. D. Q. 241. What fitting was done on these fronts by putting 
them in this wooden box with the compartments ? 
Same objections. 
A. To see the frame fitted the wood-work, and not crowd or too 
small. These have to be edged (pointing to the edges of the outside Y! 


+ am, 


flange) to try them in to see how they will fit. \ 
R. D. Q. 242. Why did they have to be edged in, fitting them In x" 
these wooden compartments t 
Same objections. "A 
A. To cet them the right S1Ze. B } 
’ 


R. D. Q. 248. Right size for what ? 
Same objections. 


A. For the wood-work. 
hk. D. (). 244. How were they fitted so as to be the right size for 
the wood-work ? 


Same objections 


A. They were edged on an edging machine. 
R. D. Q. 245. What was the test of theright size that you speak of ? 


same objections. 


A. So that each frame would COoIne exactly in the centre of the 
wood-work. 
YS R. D. Q. 246. What was the object of that ? 


Same ol ject lons. 


A. To make it look well and show a metal front. 

Rh. D. Q. 247. Were all the frames fitted in this way to wooden 
compartments before being delivered ? 

same objections. 


A. They all have to be 
R. D. Q. 248. Was that in fact done ? 


same object lOnS. 


A. They were made to gauges. 


— 
<c 


R. D. Q. 249. [ want to know whether they were all fitted onto 


e 


the wood-work; | mean those that were sent to Boston in 1868? 

same objections. 

A. Well, that I ean’t tell vou; wetry a few to see 1f we are right, 
and then we work a spell and try again. 

R. D. Q. 200. In the years 1865, 1866, 1867, and 1868 were you 
doing any experimenting for Mr. Yale? 


Same objections. 


A. A very little. 


ROS, BS kg ee eek Bk Le ee ae eee 


THOMAS L. JAMES. 


R. D. Q. 251. What were you doing then? 

Same objections. 

A. I had taken all the small lock work on contract: I had all 
that [ eould attend to. 

R. D. Q. 252. You spoke of the Yale company having furnished 
two or three small offices. but whether before or after the Boston 


post othee you eould not Sav f 


Same objections. 

99 A. Somewheres near that time; I could not say. 

R. D. Q. 255. Were the goods that they furnished to those 
small offices about that time metal doors and frames like the Boston 
post office, or with metal doors alone, like the “ Exhibit Westerly 
Model?” 

Same objections. 

A. We made them offices complete—wood-work and all; we made 
doors and frames and pigeon holes all complete. I can’t say which, 
whether before or after. 

R. D. Q. 254. Are the locks on the doors of the Westerly model 
drawer locks Or post-oflice-box locks 4 

Saine objections. 

A. They are drawer locks. 

R. D. Q. 255. Did you know the father of Linus Yale, Jr., the 
inventor of the metallic-front post-office boxes you have described ? 


same objections. 


A. I did—well. 

.. D. Q. 256. What was his name’? 

A. Linus Yale. 

R. D. Q. 257. When did he die? 

A. He died in 1858 or 1859: I ean’t be positive. 
.. D. Q. 258. Where ? 


? 


Same objections. 
A. In Newport, N. Y. 
R. D. Q. 259. Was that before the Yale company moved to Shel- 
burne Falls? 
same objections. 
A. It was. 
100 R. D. Q. 260. Was the father of Linus Yale, who made me- 
tallice-front post-office boxes, ever at the place of business in 
Shelburne Falls ? 
Same objections. 
A. He died before they moved there. 
R. D. Q. 261. How old a man was Linus Yale, Jr., when he died 
In 1868 ? 


Same objections. 
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A. He was between 2 and 5 years older than I.and I am 59: that 


would muke him about LS. 


R. D. Q. 262. Did he have any sons who were with him in the 


business before his death, or who were employed at the works ? 
Same objections. 


A. He did. 


R. D. Q. 263. Give their full names. 

same objections 

A. John B. Yale. [le was book-keeper. [lis father PAVE him 
stock. Ile had an interest 1n the COnCerh. 

R. D. (). 264. Was John 3B. his real name? 


same object IONS. 


A. ar altered his middle name when he Was quite a boy. [ ; used 
to be John ie but he altered it to 3. and writes It so to-day. 
R. D. Q. 265. What did the L stand for ? 


Same objections. 


A. The L stood for Livers, and the B stood for Brooks. his mother’s 
maiden name. 
10] R. D. (). 266. You spoke of the trip that you made to the 
Adirondacks with Linus Yale, Jr.,in 1863. Did you ever go 
there again with him? , 
Same objections. 


A. I never did. I could specify the time explicitly, but I don’t 
want to do it. In connection with that visit I had some private 
troubles which do not eoneern this Case. 

R. 1). (). 264. You spoke ot Yale’s drawing that he showed Vou oO} 


this Adirondack trip as having been in perspective. Was hea goo 
draughtsman f 


] 
i 
; 

Same objections. 


A. He was the best I ever saw. 
R. D. Q. 268. Are you able to draw in perspective 


a 


same objections. 
A. Lam not; don’t pretend to make any kind of drawings. 


Reeross : 

R. X Q. 269. What other children had Linus Hale, Jr.? 

A. He hada daughter and another son. The daughter is jin 
Europe, and the other son 1s somewhere In Olio—!]I don’t know 
where. Madeline Yale was the daughter’s name, and Julian was the 
son's name. 

R. X Q. 270. How old were these children at the time of Mr. Yale’s 
death, about ? 

A. John must have been along between 20 and 25 somewhere. 
and the daughter at the time of his death was married. I can’t say 
about her age; about 21, probably, and the other boy wasa couple 
of years younger, probably about 18. 
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Complainant’s counsel offers in evidence exhibit marked 
102. “Exhibit Boston Fronts, J. G., Jr., examiner, March, 1883.’ 


H. A. TYLER. 


Sworn to before me— 


JOSEPH GUTTMAN, Jr., Examiner. 
Adjourned to Tuesday, March 6, 1883, at 11 a. m. 


New York, March 6, 1883, at 11 a. m. 
Present: Frederic H. Betts, Esq., counsel for complainant; Mr. 
lark, for defendant. 


Cross-examination of Mr. Renwick: 


suit and the original thereof, please state whether or not, in your 
opinion, they are patents for the same invention; answer catagor1- 
cally. ee 

A. I understand that they are patents for the same invention, be- 
cause they describe the same structure, although, as I have said be- 
fore, the claims are different. 

X Q. 23. Now, with regard to the original patent and the reissued 
patent in suit as issued—that is, before disclaimer was filed—please 
state catagorically whether or not, in your opinion, they are patents 
for the same invention. 

A. As I understand it, the words “same invention” in the ques- 
tion of reissue refer to the thing as a whole which was invented, and 

if the reissue deseribes the Same thing that Was deseribed in 
103 the original patent without adding thereto, then the reissue is 
for the same invention as the original, although the claims 
may be different. I have lately seen Judge Shipman’s opinion and 
the disclaimer, and — rstand that he held the fourth and fifth 


X Q. 22. Mr. Renwick, with reference to the reissued patent in 
f 
t 


claims to be vold because the y re ferred to a single box and not toa 
series, and therefore were outside of the original invention, which 
was for a series of boxes and frames. According to Judge Ship- 


man’s opinion the reissue, while the fourth and fifth claims were in 
it, was for the original invention, and also for something more than 
the original invention, namely, the single boxes and frame referred 
to in ft he fourth and fifth claims. 

X . 24. I ask your opinion, Mr. Renwick, whether the reissued 
patent as issued and the original patent are patents for the same 
Invention ? 

A. My opinion in this respect is the same as I have already stated 
Judge Shipman's to be. 

X Q. 25. Please state catagorically whether or not, in your opinion, 
the re lenied patent in suit is for the same invention (nothing more 
or less) as the original patent. 

A. As there is no danger now of misconception in my answer, I 
say they are for the same invention. 

X Q. 26. In coming to that opinion you first made up your mind 
what invention the original patent was for, did you not? 
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A. That statement does not express clearly the way I go to work 
to make up my mind. | first find out what IS the structure « r the 
machine deseribed In the original patent, and then examine the l'e- 
issue, and if I find that it describes the same structure, and that the 
claims in the reissue are based on combinations which were shown 
and deseribed O] shown or deseribe d in the original pat nt, then I 
say that the reissue is ior the same invention as the original oye 

| this structure described in the original of the 

~ $hne combination of a post-office box Or pigeon 
104 iole open at the rear, with a metallic frame and door to pro- 
Lect the front end ot it ia 

A l unis rstand your question to refer to the original Yale patent, 
and answi ro; the original patent reters throughout to a serles oft 
boxes and frames, and does not state anywhere that a single box by 
itself is usefi ' Yale's invention. 

X (. 28. You were examined as a witness for the Yale Lock Com- 
pany in the case against the Scoville Company in Connecticut in 
March, 1880, betere the disclaimer was filed, were vou not? 

A. Yes 

XQ. 29. You were asked this question, were you not, “ Please 
COMpPare Pessue NO. S7S5 with the original letters patent No. 
119,112, printed at pages 36-SS of defendant’s reeord, and state 
Whether, In your opinion, said reissue describes the same Invention 
or Inventions as said original patent?” 

A. I was. 

X QQ. 350. You answered thus, did you not, before the disclaimer 
Was filed, “There IS deseribed in the original patent 119,112, pre- 
cisely the same structure that Is described in reissue 8783: I have 
often seen the drawings of the original patent; they are identical 


— 


with those of the reissue: the invention dese vibod in the reissue and 


the original are the same 

A. I have no doubt that id, as the quotation in the question is 
from the reeord in the Scoville case 

XQ. 31. In finding out what was the structure or the machine 
described in the original of the patent in suit in this process of mak- 
ing up your mind a the reissue was for the same invention, 
what did you take into consideration ? 

A. I took into consideration the description and drawings in the 
original patent, and the lh eX: Tee ied the reissue to see if if deseribed 

and represented the same structure. 
105 XN Q. 32. Did you consider anything else than the deserip- 
tion and drawings in the original patent in finding out what 
was the structure or machine described therein ? : 

A. No: I did not. 

\ You have stated that you drew the reissue : did you not 
also draw the application of Linus Yale, Jr., for the patent which, 
when issued, was No. 119,212? 

[ feel very certain, although not absolutely so, that I drew the 
deseriptive portion of the original appheation, which was amended 
during its passage through the Patent Office, and, as I remember, not 
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by me; I do not think that I drew the claims as they stand in the 
original patent referred to in the question. 

X Q. 34. I show you a certified copy of the file wrapper and con- 
tents in the matter of patent 119,212: please look at it and state 
which of the papers therein you drew. : 

A. I am not certain whether I drew the power of attorney or not; 
I mean the power of attorney given by Linus Yale, Jr., himself; I 
feel reasonably certain that the deseription and specification signed 
by Linus Yale, Jr., himself—that is, ignoring the erasures and 1n- 
terlineations in red—was drawn by me; I am not certain about the 
oath taken by Linus Yale, Jr., before Arthur Maxwell; my impres- 
sion, although I am_ not certain, is that it was not drawn by me; 
none of the other papers in the file were drawn by me. 

XN Q. 35. The three papers in the file which you have specially 
named are the only ones of date prior to the time of Yale’s death, 
and the only ones which he personally executed or signed ? 

A. I don’t remember the date of Yale’s death, although I know it 
was in the autumn or winter of 1568; the three papers referred to in 
the question are the only ones in the file signed or executed by 


Yale. 


106 Said three papers in the certified copy of file wrapper and 

contents, namely, petition and power of attorney to Mr. Ren- 
wick, the description signed Linus Yale, Jr., and the oath taken by 
Linus Yale, Jr., are offered in evidence and marked “ Defendant’s 
exhibit Yale’s Application.” 


Complainant objects to the offer of the three papers by themselves 
vithout the rest of the certified file and contents, because they are all 
certified together and not separately, and as incompetent separately ; 
and complainant will therefore offer in evidence the whole certified 
copy of the file wrapper and contents. 


X Q. 356. Mr. Yale employed you as his agent to prepare the ap- 
plication for the patent, did he not? 

A. I have no doubt that he did. 

X QQ. 37. And you did prepare this description under his instrue- 
tion and description of what his Invention was? 

A. I have no doubt, as I have before said, that I drew the descrip- 
ion and specification, but whether under Yale’s instruction and 
description of what his invention was I can't sav, because I don’t 
recollect. | 

X Q. 38. The claims of the application signed by Linus Yale, Jr., 
and sworn to by him were as follows, were they not? 

‘But I do claim as my invention— 

“First. The combination of several box frames with each other 
and with pigeon holes, as described, by means of rivets passing 
through the frames and the wood-work, the combination being sub- 
stantially as described. 

‘Second. I claim the above combination, in combination with the 
flanges, making part of the frames and protecting and enclosing the 
exterior of the wood-work, substantially as described. 


opinion, because I hay 
| . . | Bas — 
Mariy the thine Which 


of said pigeon holes. 

A. 
question. Ido not um 
pigeon holes. 


Vere aPranv’ves ll) a Serles eachh nest oF numerous pipe Ol) fotes Was 

provided With a SLoete Cas Iroht. Trams one Irani: With hun rous 

apertures 1th IL, ayie Lies it) ures were provided With doors, one 
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‘ 
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A. Il intended to answer vour question and give a little less vague 
characterization of the arrangement than is stated in the question. 
The question certainly states the truth, but by no means the whole 
truth, and the word “ enclosed” in the question is entirely unwar- 
ranted by the testimony as to the safe-deposit boxes, and the word 


X Q. 42. Please state whether or not the arrangement of boxes in 
the New York post office as represented by the model “ Defendant 
James’ Exhibit Box No. 1” isthe combination of two or more metallic 
frames and doors and locks with pigeon holes, said frames having 
flanges which protect and enclose wholly or in part the front edges 


Please tell me what you mean by t 


rURING CO. Vs. | 
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X Q Please answer my question as you understand it. 

A. I jon’ understand the word “enclosed” either as applied to 
the patent or to the exhibit. 

X @. 44. What don’t you understand about it ? 

A. | don't unde rstand what meaning you intend to attach to the 
word * enclosed,” because neither in the patent nor in the exhibit do 
the flange ~. enclose the pigeon holes. 

XQ. 45. The question did not refer you to any patent; it asked 
you In substance this, Do the words “ the combination of two or 


3 
} 


more metallic doors and frames and locks with pigeon holes, 
109 = said frames having flanges which proteet and enclose wholly 

or in part the front edges of said pigeon holes,” correetly and 
substantially describe the we t of post-oftice boxes in the 
New York post office as represented by Exhibit No. 1? 

A. No; they deseribe them very vaguely and incorrectly. The 
pigeon holes in the exhibit are 1 a serles and made of wood and 
open in the rear; the frames have flanges which protect the wood 
edges, but do not enclose the front edges of the pigeon holes, as I 
understand the word “ enclosed.” The exhibit shows several me- 
tallic door trames—a series of them—one frame for each pigeon hole, 
and in the exhibit there is combined with each door f’ame a me- 
tallic door and lock. These parts are all combined together in the 
exhibit, and the frames are secured to the wood-work by proper bolts. 

X (. 46. Please state whether the incorrectness of the deseription 

quoted mn mv last qu stion as applied to boxes represented by Ix- 
hibit No. J Is, 1n your opinion, as a mechanical expert, substantial 
i material. 
A. Yes: and especially so when it appears by comparison with 
XQ. No. 40, whieh is in the same language and refers to safe-de- 
posit boxes, that the vagueness of the language was purposely.adopted 
with the idea of obtaining an unguarded answer from the witness, 
from which the inferene could be drawn that he thou git the safe- 
depasit boxes were the same structure substantially as the New 
York post-ofhice boxes. 

XN Q. 47. I understand you to mean that the words of description 
quoted in X Q. 45 ap ply to the safe-deposit boxes with substantial 
correctness, but that the incorrectness of those words of description 
as applied to the New York post-office boxes as represented by Ex- 
hibit No. 1 is substantial and material. Do you mean that? 


; 


X @. 48. What do you mean ? 
A. TI mean that the words quoted in cross-question 45 and 
110. =the words of cross-question 40 do not give a substantially 
correct description of either the New York post-office boxes 
or the safe-deposit boxes, and this incorrectness becomes more ap- 
parent when the issues in this case are taken into consideration. 

X Q. 49. Do the words quoted in cross-question 45 correctly and 
substantially describe the arrangement of other post-office boxes in 
the New York post office,as represented by the model “ Defendant 
James’ Exhibit Boxes No. 2?” 
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A. No; because they leave out material facts in the construction 
of the part Ss, State Incorrectly tne operation of one of the parts, and 


leave out the distinguishin« characteristics of the structure as a 
whole. 

xX (). OQ, Now, look at thi IS/2 reissue of the Yale patent NO. ; 
4963, and state whether the New York post-office boxes, as repre- 
sented either by Exhibit No. 1 or Exhibit No 2 in fring the second 
claim of ft hat pale ie. % he words of w hieh are thre Wore Is « juoted 11) i 

as ae 


cross-question 45. 


ri*] ] ; | , ; ,Y t wey io (} — : } > 
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hat the boxes, I:xhibits Nos. 1 and 2, infringe that seeond claim, 
he meaning of that claim, of courst , lepending Upon the descrip- 
ive part of the specification 
X @. 51. Consider the a 
state whether, as Arrange d, those boxes inf Inge the second claim of 
the 1872 reissue No. 4963. 
11] A. 1am not prepared to say with ¢ 


;’ } ar | . ; 
rrangement ot the sate-deposit boxes and " 


0 
would or would not: the wordsof theelaim do not limit it to 
. ‘ ' } } ’ ° } -] } 
wooden pigeon holes, Lil hough Only such prreon notes are deseribed 
: | ] os ~~ > 
in the patent, and it is uneertain Whether the claim wouid or would 
¢ ’ . i . 7 } +? , ‘ ' _ ea : 4 a . 
met cover, as an element OF the lhavention, asingie iron trame whieh 
covered several pigeon holes, and which contained several doors ’ 
| 1h PLS Opin li, the elaim might by Const rued focover or not to cover 
, | ge eee ili, 
the Claim of the sute-deposit DoOXes. 
Adjourned to March S. ISS5 cll 1 | a. mM. 
NEW York, Jlarch 8, 1883, at 11 a. m. 
Present: Frederic H. Betts, Esq., counsel for complainant ; Mr. 
mee . es ; —_ 
Clark, assistant U.S. district attorney, for defendant. 
Cross-examination of the witness Renwick continued by Mr. 
CLARK: 
ee ns a ele ; 
X Q. 52. Mr. Renwick, vou stated that in making up your mind 
as to whether the reissue in this suit was for the same invention as 
- 


the original patent, you considered nothing else than the descrip- 

tion and drawings in the original patent and compared them with 

the reissue. Won't you point out specifically what parts of the 

original patent you re garded as comin 
and drawings ? 

A. From the words “figure 1” to the words “ what I claim,” with 

the three heures of drawings. 

X Q. 53. Did you consider these words which come within 

112. thepartwhich you have pointed out,“ This invention relates to 

an improvement in the construction of the fronts of post-office 

boxes, and consists in making said fronts, including the doors and 


| 
bam 
< 


r under the heads, description 
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box frames, of metal, and in securing the frames to the wooden 
pigeon holes by rivets, connecting the frames with each other, top, 
bottom and sides? ” 

A. I dare say that I did, although the quotation is not a part of 
the description, and if I did consider it I paid no special attention 
to lt. 

X Q. 54. T understand you to mean that the words I quoted in 
the last question did not form any part of the description which, in 
answer to cross-question 31, vou say you took into consideration ? 

A. I must have read the words quoted, but paid no attention to 
them in deciding whether the reissue was for the same invention as 
the original. 

XQ. 55. Will you please to examine the original patent carefully 
and state whether or not there is.any inconsistency when the draw- 
ings, the statement of what the invention consists of, and the deserip- 
tion following that statement, and the claims are considered to- 


cvethe ¢ 
A. I don’t see any, although the first part of the statement of the 
Invention is broader than any of the claims, and is silent on one 
point which is fully stated in the specification, namely, that the flanges 
prot et the outer edges of the wood-work. 
HENRY B. RENWICK. 
Sworn LO before ne 


JOSEPH GUTMAN, Jr., Examiner. 


Complainant offers in evidence the whole of the certified copy of 

the file wrapper and contents of the Yale original application 

115 forpatent, dated September 19th, 1871, No. 119,212. Itis marked 
“Complainant’s Exhibit Yale Original File.” 

Defendant’s counsel objects as too broad, incompetent, immaterial, 
and not proper in rebuttal, and conditionally upon the ruling upon 
these objections, as explanatory of the part of the Yale original file 
offered by the complainant, offers in evidence certified copy of the 
file wrapper and contents in the matter of the interference between 
Burtand Yale, and it is marked “ Defendant’s Exhibit Burt Yale 
Interference.” 


Adjourned to Wednesday, 14th March, 1885, at 11 a. m. 


NeW York, March 14, 1885—12.30 p. m. 

Present: Counsel as before. 

THomas F. KEATING, a witness of lawful age, produced on the 
part of the complainant, having been by me first duly cautioned and 
sworn to testify the truth, the whole truth, and nothing but the truth 
in the matter in controversy herein, and being examined by Mr. 
Betts, of counsel for complainant, says : 


Q. 1. What is your name, age, residence, and occupation ? 
A. My name is Thomas F. Keating; I am 37 years old; I reside 
at the citv of New York; Iam manager of the New York office of 


the Yale Lock Manufacturing Company. 
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How long have you been in 


? 
A. About five years. 
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When were you first connected with the Yale Lock Manu- 


facturing Comp: nv. and in w 
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Same objection. 

A. They met with a ready sale, as postmasters seemed to under- 
stand their advantages over the old wooden box with but little ex- 
planation. 

(). 9. Please state how rapidly such sales of such boxes were made 
by you and where during the first vear of vour travels. 


‘ 


Same objection. 

A. During the first year I sold to thirty-two post offices,as follows, 
and in rotation as named: Elizabeth, Pennsylvania; Connorsville, 
Pennsvivania; Uniontown, Pennsylvania; Pittsburgh, Pa.; Rouse- 
ville, Pa.; Auburn, New York; Oswego, New York; Rome, New 
York; Catskill, New York; Cold Spring, New York; Yonkers, New 
York; Elizabeth, New Jersey: Waterbury, Connecticut; Palmer, 

Massachusetts; Portland, Maine; Gloucester, Massachusetts ; 
116 Dover, New Hampshire; Plattsburgh, New York; Essex June- 

tion, New York; Vergennes, Vermont; Fitchburg, Massachu- 
setts; Waltham, Massachusetts; Providence, Rhode Island; New 
London, Connecticut; Allentown, Pennsylvania; Elmira, New York; 
Tamaqua, Pennsylvania; Carlisle, Pennsvlvania; Huntington, Penn- 
syivania; Clearfield, Pennsylvania; Birmingham, Pennsylvania ; 
Gillipolis, Ohio. ; 


‘ 
| 


» " 
vwOUC CS. 


Q. 10. About how many of said metallic front boxes did you sell 
during the first year ? 

Same objection. 

A. Thirty-four hundred. 

Q. 11. And during subsequent years what was the course of busi- 
ness as to the increase or decrease of sales ? 

Same objection. 

A. The sales largely increased. 

(. 12. From year to year? 

Same objection. 

A. Up to the latter years, after the territory was pretty well sup- 
plied in which I traveled, my sales decreased, but the company’s in- 
creased, with perhaps one or two exceptions during Presidential 
election years. 

Q.13. The sales that you have referred to in the 9th and 10th 
answers were sales by you personally, and exclusive of the sales by 
the company ? 

same objection. 

A. They were. 
117 @. 14. During your travels did you ever hear the novelty 
of the metaliie fronts of the post-office boxes questioned by 
anybody ? 


Same objection, and as immaterial. 
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A. Not during the first years. 
(). 15. Did you know the metallic-fronted post-office boxes which 
‘} 


were supplied by the Johnson Rotary Lock Company 
Same objectio 


A. I did. 
(). 16. When and where first did you ever see any of such boxes? 


Same objection 


A. Isaw them first at Elizabeth, New Jersey, in the summer of 


), 


(). 17. About how many of them were there ‘ 
same objection. 


A. As near as | « ecollect, about forty. 
(). 18. fies you know whl her they were then freshly put into that 
othe or nol 


Sa objection, and as calling for hearsay. 


A. Irom the appearance of the boxes see from what the postmas- 
er told me, I judged they re been put in but a short time. 

(). Lv. Will you please Stat » how thos se ‘Gest Johnston boxes were 
arranged; were they so anual as to have a continuous metallic 
lrontage ¢ 

Same objection. 


They were not so arranged, but were attached to wooden pigeon 

holes in such a manner as to show about two inches of the 

11S wood-work between each box, A portion of the front being 

made of wood to cover the pigeon holes, which latter were 

larver than the hole in the frame in the metallic lock box—that is, 

the fronts of the pigeon holes were closed at the front end with a solid 

piece of wood, in which openings were cut sufficiently large to ad- 

mit the metallic lock-box door trame, the opening thus made being 
smaller than the -_ ling of the pigeon hole. 


(). 20. Were etallie front Johnston Company's boxes after- 
wards, to your know led ae to other offices in the United 
States than Elizabeth, New Jersey ? 


same obieection. 


A. Vhey were. 
(). 21. Did the Yale Company meet with aetive competition with 


said Johnston Company boxes; if so, to what extent? 

Same obieetion. 

A. There was considerable competition, principally, however, with 
Government work. 

o. Ze. Hlow’s that ? 

Same objection. 

A. In buildings owned by the Government the supervisory ar- 
chitect had control of the purchase of the boxes, while in the smaller 
oflices the postmasters purchased and owned their own boxes. 
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Q. 25. Whose metallic-front box did the supervisory architet 
favor? 


+ 


Same objection. 
A. Johnson Rotary Lock Company’s box. 
(). 24. Had the Johnson Rotary Lock Company, prior to your tak- 
ing hold of the introduction of the Yale metallie-front boxes, 
11 been supplying the Government with any post-office work ; 
and, if so, what ? 
Same objection. 
A. They had been supplying the Government with a drawer lock 
for attachment to wooden boxes. 


- 9 


(). 25. Do you know at what price 

same objection. 

A. About $36 per dozen. 

(). 26. And at what price did the Yale Company supply the 
metallic-front lock boxes provided with locks complete ? 

same objection. 

A. I think our offer at that.time was about two dollars and a 
quarter each box, which included the wood-work. 
(). 27. Did you ever meet In your travels and visits to post offices 
any post-office lock boxes, having metallic doors but no metallie 
frames, constructed like “ Defendant’s Exhibit Westerly Model ; ” 


and, if so, where ? 


same objection 

A. The only boxes I ever saw of that kind during my trip was at 
‘Taunton, Massachusetts, where I saw what I think was precisely the 
same as exhibit. 

(). 28. Do you know any practical objection to boxes constructed 
In that way ? 

same objection. 

A. I consider them little better than a box with a wooden door, 
as the hinges being screwed to the wood, the metal door being heavier, 

the hinge soon gets loose from the wood. 
120 Q. 29. Are they really any more secure than a box with a 
wooden door ? 

Same objection. 

A. I think not, unless supplied with a heel pin, like those sup- 
plied in our metallic boxes. 

Cross-examined by Mr. CLARK: 

X Q. 30. State at what time in your said travels you first visited 
each of the post offices specified In your seventh answer. 

A. Boston, Burlington, Middlebury, Lawrence, New Haven, Con- 
cord, Bangor, Hartford, and Haverill, was during the summer of 
IS70; 1 can’t give you the exact date. Richmond, Newburgh, and 
Cumberland, about 1873. 
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X Q. 51. In your said travels did you ever see any post-office 
boxes with metal doors and metal door frames other than of the 
manutacture of tie Yale Company or ol the Johnston ( paar 4 

A. I saw what was known as the Bramble boxes at La Fayette, In- 
diana, during the summer, I think, of 1871. I also saw some cies 
manutacture d, | think. by { ‘harles Staples and thie oo Steam 
Safe Company of Boston while I was at Portland, Maine, in 1570. 


afterward ScoiW boxe s sqmilar LO those ot the Steam Sate ( om pat 
in use at Montpelier and St. Johnsburv. Vermont. Sargeant «& 
i « 


(rreenleat also made a few boxes which were 1n use at a ant town 
In Northern New York, near Rochester. 

x (). 3dZ Tell us how the Bramble boxes were arranged. 

A. The Bramble metallic front was attached to a wooden pigeon 
hole and the door arranged to be opened from the back, so that it 

could be utilized either as a lock box or a call box when the 
12] party called for his mail without having his key. This was 
the principal feature claimed for the Bramble box. 

X Q. 55. Was the arrangement such as to present a continuous 
metalhe front in the Bramble boxes ’?' 

A. It was 

X Q. 54. There was a separate door frame for each pigeon hole, I 
understand ? 

A. Yes. 

XQ. 35. Now, as te the Staples boxes and Steam Safe boxes which 
you saw at Portland. 

A. They were not in use; simply samples submitted to the super- 
Intendent in eharge of the new buil ding there. 

X Q. 36. During the first vears of your said travels did you see 
any other boxes 11 use havine cl continuous metallie frontage and 
wooden pigeon holes other, | mean, than Bramble, Yale Company, 
and Johnston Company ? 

A. Prior to the summer of 1870, when I first saw the Johnston 
rotary lock box, | never saw any other box with a metallic frontage 
during my convassing ; it was afterwards that I saw them. 
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> ae 


x ta ae Answer my last question, please, as to the time prior to 
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ee 
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é | saw » the Sargeant & Greenleaf, the American Steam Safe Com- 
pany, nd’ hose made by Charles Staples and Son—that’s all ; these 
are all that I ean recollect 

XN @. 38. Won't you tell 
saw In use were put up? 

A. My impression is that they were fastened to the pigeon holes 
by screws put in from the front when the door was open. 

XN Q. 359. lL understand you to mean that no part of the frame en- 
tered the pigeon hole, but the frame was set up against the edge of 
the wood-work, and that the frames were screwed to the front edges 
of the pigeon hole, and that when the door was closed it covered the 
heads of the screws, so that they coul 1 not be turned out ? 

A. Such is my recollection of their construction. 
122 X Q. 40. Was there a separate frame for each pigeon hole ? 
A. I think not; they were cast in sections of three, if I ree- 


mime how the Stearn Safe boxes which vou 


ollect right. 
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X Q. 41. Now, as to the Sargeant & Greenleaf boxes which you 
saw in use prior to May, 1872; how were they put up? 

A. Inthe same manner as the Steam Safe boxes; in fact, | think 
they used the same patterns; both concerns. 

X Q. 42. Now, as to the Staples boxes which you saw in use prior 
to May, 1872: how were they put up” 

A. Lonly saw samplesof their boxes: I have no distinct recollection. 

X Q. 43. In that sample were the fronts attached to wood-work ? 

A. I can’t remember; my impression is it was only a front, not 
attached to wood-work. 

X Q. 44. Now, as to the Bramble boxes which vou saw in La Fay- 
ette in 1871; how were they put up? 

A. I have no distinet recollection how they were fastened, but my 
Impression is that they. possibly had a flange entering the wood- 
work. 

X @. 45. Were the frames attached together as well as to the wood- 
work in the Bramble boxes ? 

A. I can't say as to that. 

X Q. 46. What is your best recollection ? 

A. I haven't the slightest idea; it is so long ago. 

X Q. 47. In 1870 did you see the Johnston boxes anywhere else 
but in Elizabeth in use? | 

A. I reeall seeing them in Burlington, Vermont, in 1870, and also 
at Rutland, Vermont, in 1870, 1571, or 1872; I am_ not positive 
which. 

X Q. 48. How were they put up at Rutland? 

A. My recollection of Rutland is very distinet, from the fact that 
I noticed a change had been made in the mode of attaching the 

fronts to the wood-work, SCTewWws being used instead of the 
125 method previously used of riveting one door frame to the 
other. 

X Q. 49. That is, I understand, a part of the frame entered into 
the pigeon hole, and through this part the frame was screwed to the 
wood-work, but the frames were not connected together 4 

A. ‘That is correct. 

X Q. 50. At Rutland was the arrangement such as to present a 
continuous metal front? 

A. It was; the door frames abutting on one another. 

X @. 51. How was it at Burlington ¢ 

A. My recollection of Burlington is that the wood-work was a 
little heavier, and that the frames did not abut on one another, but 
were riveted one to the other by rivets which passed through flanges 
(that entered the boxes) and the wood-work. 

X Q. 52. How were the Johnson frames at Elizabeth, New Jersey, 
fastened ? 

A. They were fastened by screws to the wood-work, these screws 
passing through flanges that entered the wood-work, but the frames 


— 


were not fastened one to another. 

X Q. 53. Do vou know Henry R. Towne, president of the Yale 
Lock Company ? 

A. | do. 
10—162 


~] 
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(). 54. How long ? 

Since 1869. 

(). 55. Can he write ? 

Yes. 

(). 56. How do you know ? 

Because I have seen him write. 

Q. 57. How often, about? 

A great many times; I have no idea how many times; I have 
seen him write quite often and corresponded with him for a num- 
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ber of years. 
Redirect examination by Mr. Berrs: 
124 kh. D. Q. 58. How many of the Steam Safe Company, Sar- 
geant & Greenleaf, and Staples boxes did you see at the dif- 
ferent places ? 

A. I should judge about five or six hundred altogether; at St. 
Johnsbury, about SO: Montpeli r, about 100; at Rochester there 
Was, perhaps, about two or three hundred; at the small town near 
Rochester, 40 or 50; New Britain, about 190. 

R. D.Q.59. Where was Sargeant & Greenleaf’s factory located and 
where was the Steam Safe Company's ij 

A. Sargeant & Greenleaf’s factory was at Rochester, New York, 
and the Steam Safe Company’s factory, when in existence, at Boston. 


Recross by Mr. Clark: 
R. X. Q. 60. Do you recollect any case where the Yale boxes were 
broken into and robbed ? 

A. Lonly know from hearing that the first Boston boxes were 
robbed by breaking the glass, which was afterwards remedied by 
putting the lattice-work in; this was prior to my connection with 
the company. 

R. X. Q. 61. Any other cases ? 

A. Not that I recollect. 

THOS. F. KEATING. 

Sworn to before me— 


JOSEPH GUTMAN, Jr., Examiner. 
Adjourned till Tuesday, Mareh 20th, 1883, at 11 a. m. 


125 NEW York, Turspay, March 20, 1S8S8—11 a. m. 


Present: Irederic H. Betts, Esq., for complainant; Mr. 
Clark, ass’t dist. att’y, for defendant. 


Hinry RK. Towner, a witness of mature age produced on behalf 
of the complainant, being duly cautioned by me and sworn to tes- 
tify the truth, the whole truth, and nothing but the truth in the 
matter In controversy herein and being examined by Mr. Betts. 
counsel on behalf of the complainant, says: 

Q.1. What is your name, age, residence, and occupation ? 

A. Henry kh. Towne; 58 years of age; residence, Stamford, Con- 
necticut; president of the complainant company. 
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(). 2. Hlow long have you been president of the Yale Lock Manu- 
facturing Company ? 

A. Since 1869; prior to which I was its secretary from the date 
of its organization. 

Q. 5. To what extent are you familiar with the history of the in- 
troduction of the Yale metallic-front lock box—from the commence- 


ment ol such introduetion ? 


Objected lO as Incompetent, immaterial, and not proper In re- 
buttal. 

A. Of its introduction prior to my connection with the company 
| learned from personal communications from the late Linus Yale, 
Jr., before his death, and from his son, J. B. Yale, and other em- 
ployees of the company, and from the records of the company’s 
business; since my connection with the company I have directed 
all its affairs, and have had an intimate knowledge of all that has 

been done in this regard. 
126 (). 4. Please state what the history of the introduction to 
the public of the said Yale Metallic-Front Post-Office Box was 
with reference to the question whether the said invention was im- 
inediately appreciated by the public or not, and how rapidly intro- 
duced into use, and to what extent 1t has been adopted in public 
use. 

Same objection, and further that the question calls for matters not 
within the witness’ personal knowledge, as appears from his last 
answer. 

A. The first post office equipped with these boxes was that of 
Boston, Massachusetts, which was supplied, I think, in 1868. The 
preparations for the regular manufacture of the boxes by our Com- 
pany were not completed until during 1869. The growth of the 
business will be best shown by the following table of the number of 
boxes sold in each of the succeeding years, as I have ascertained by 
reference to our books, viz: 


In 1868-’9 (including Boston) ---.------. sialiliabsiesidiaendiatigiacacaaias, nn 
6, ama ee ome mn i ny Cen een eae Speer (Meee a 1565 
SE Riiviwawe texas lea ee a a eT eS § 563 
BS esc cccee sin isc insets seared coca ede ae tke 
OE ee Aiea ee eee Meee ee eee ee RL ane ey ae ery 17.06] 


Since that time the business has continued to grow rapidly, so 
that up to the present date our company has furnished over 200,000 
boxes, in addition to which I estimate that there are in. use not 
less than 75,000 additional boxes made by infringing or compet- 
ing firms. 

The promptness with which the utility of the invention was ap- 
preciated by the public is indicated by the large and constant Increase 
in the number of boxes sold during the years immediately following 
its introduction ; in considering which it should be borne in mind 

that the common glass call box was then widely known and 
127 ~—sused, and that wooden lock boxes and drawers were aiso well 
known and were in use in many offices, and that the price 
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at which the metallic-front box was sold was many times greater 
than the COst Ol call boxes, and COnsIde rPavly hore than tiie Cost ot 
an ordinary wooden-fronted lock box 

(). 5. Please state to what extent the said Yale metallie post-ottice 
boxes have superseded other forms of post-office boxes in the United 


states. 


Same objection 
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(). 7. Please state who these several parties were who thus took up 
the business Ol he tsa | IC-1TPORL ce boxes aiter vou had Intro- 
duced them, with referenee to the eharacter of the business which 
they had been previously doing 


Same objection. 


A. The first named were manufacturers of fire and burglar proof 
safes, sute-deposit boxes, oA... the se cond party were Makers of locks. 
particularly of locks for safes, vaults, and safe-deposit boxes; the 
last-named party had, I believe, done but little business prior to 
undertaking this work. 

Q. 8. Please state what became of these several infringers—whether 
they have ceased making such boxes—whether you have prosecuted 
any of them, and, if so, with what result. 
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Same objection, and as calling for secondary evidence. 


A. The delay in obtaining our patent prevented our acting 
promptly against infringers. When the patent issued our chief 
competitor was the party last above named, and we promptly com- 
menced a suit against them under the patent, the ultimate result 
being the granting of a permanent Injunction; each of the other 
parties assured us verbally that they would then cease infringe- 

ment, and, accepting this assurance, we did not sue them. 
129 They both discontinued the infringement and have never re- 
sumed it. 

(Q. 9. Did you know of any party, who, prior to the introduction 
of the Yale metallie-front box, had patented the wooden-front box, 
and who, after the introduction of the Yale invention, attempted to 
vet the benefit of it by making and offering for sale metallic-fronted 
boxes iy 


Same objection. 


A. I do: In 1S66, one W. H. Bramble patented cl post-office box 
having a frontage partly of metal and partly of wood. This box 
had never been accepted by the public or gone into general use, nor 
has it since done so; after the Yale box had become established. 
however, the Bramble box was remodelled so as to resemble the 
Yale box, by having a complete metallic frontage, and in this im- 
proved form was offered for sale by Means of circulars filled with 
praises of its merits and emphasizing the fact that the boxes when 
set up “present a very beautiful and complete brass front with 
glass doors,” and in another circular that “the front is entirely of 
east brass,” this ecireular containing an illustration of the boxes, 
colored, to indicate that their entire frontage is of metal, without any 
exposed wood-work. J produce here the two circulars referred to. 

The cireulars are offered in evidence by complainant’s counsel 
and marked “Complainant’s Exhibits Bramble Circular No. 1 and 
Bramble Circular No. 2.” The circulars are as follows: 

130) CoMPLAINANT’s Exuipit BRAMBLE’s CirncuLAR No. 1. J. G,, 
Jr., Examiner 


Bramble’s automaton mail delivery is the most perfect in existence 
for the purpose designed. With: the late improvements of the in- 
ventor it claims to be the great labor-saving invention of the age. 
Wonder and pride of the country and the embodiment of Ameri- 
can utilitarian ingenuity. This wonderful invention, whilst it 
ever excites the wonder of the curious, never fails to satisfy the re- 
quirements of practical men. } 

This box consists of a brass door frame which is hinged to asmall 
brass frame which is attached to the front of box or boxes. The 
centre of the door is glass; the door is self-adjusting and back ac- 
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tion, with an invisible double-jointed crank hinge. The same 
power that opens the door throws out the platform which rests on 
the bottom of the box where the mail is placed. The lock is attached 
on the out end of | ‘atform ; the upper edge of lock projects above 
lower edge of door when closed. When the key is inserted the 
platform is detached from the box and thus thrown out by the 
elevation of the door. The power used for elevating the door and 
sliding out the platform which contains the mail is the invisible 
back-action double-jointed crank hinge which is placed near the top 
of the door on the inner side. The mail is taken off, door 
13] closed, lock placed back against the bottom of door, key with- 
drawn, which completes the locking of the box. 

In ease of lost or mislaid keys, call the clerk: he taps the box, the 
door opens, and your mailis placed before you as before. If postage 
or rents are due the working of the lock is closed, so the key will not 
have any effect on the lock, and thus compel the owner to call at the 
delivery and settle before he can have access to his box. 

The loeks used on these boxes are Bramble’s combination lock, the 
most perfect and complete lock for post offices in the world—very 
simple, compact, safe, and reliable, and is susceptible of more chang ~ 
with less expense than any lock now made. Ten thousand different 
changes can be made on this lock so no one key will unlock two 
locks, and without any additional expense to the lock. In short,the 
history of inventive progress has never nor Is it likely for years to 
come to be called on to herald the Introduction of an article that 
will be so universally used as Brambie’s mail delivery. These claims 
are so new and extraordinary as to be pronounced by some Ineredi- 
ble. The inventor backs his insertion by a forfeiture of one thou- 
sand dollars for a more complete and perfect lock box than the 
‘Bramble automaton mail delivery.” 

We have established a manufactory and will be able to fill any or 
all orders on short notice. The boxes are made in sections of one 
hundred each and will be shipped to any pari of the United States. 
When Sel up they present al very beautiful and complete brass front 
with brass doors. 

‘or further particulars address the undersigned, 

WILLIAM H. BRAMBLE, 
Inventor and Pate ntee, Decatur, [ll. 


THOMAS L. JAMES. 
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Bramble’s Automaton Mail Delivery. 


Important to 
postmasters. 


Drar Str: Permit me to call your attention to a new and im- 
portant invention now being introduced, viz: 


Bramble’s Patent Lock Box for Post Offices. 


The following are some of the advantages of this lock box over 
all others: The office attendant is enabled either to bolt or unlock 
the door by a simple device at the rear end of the box, thus giving 
him complete control of the “mail” at all times. The bolting en- 
ables the attendant to collect box rent or postage without inconveni- 
ence. The unlocking from the rear enables him, in case the key is 
lost or mislaid, to open the box to the owner, who relocks it by 
merely closing the door. ; 
. i Utility. 

By the use of lock boxes delay in the delivery of mail matter 
is avoided, as they are not closed during the assorting of mails, nor 
ean delay be caused by an insufficiency of delivery clerks, as box- 
holders deliver their own “ mail,’ and with a good lock the mail is 

more secure than when dependent upon the recognition of 
133 the applicant by the clerk, while any boxes are preferred by 
many to the carrier system as more safe and prompt. 


General appearance. 


The above cut presents the appearance of these boxes in use. The 
front is entirely of cast brass, the door frame containing strong glass 
that the contents of the box may be seen, each door being num- 
bered on the centre. 

Your special attention is ealled to the lock, it being of an en- 
tirely new principle, while it is very simple in construction and 
operation, not liable to get out of order, and yet combines all that is 


VULIGUU 4455, 14> 
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desirable in a good lock. [It contains six tumblers, and such is their 


capacity for permutation that one million locks can be constructed 
Without duplicating a single key. These changes are made by a 
regular system and not by chance. 

The key is of thi . flat steel. A correct record is kept of the key 
changes sent to nail alot ae that in ease of further orders none 
would be forwarded that were dup licates to those previously sent. 
Should duplicates be require d one of the keys should be returned 
to — licate by. When all are lost the lock should be detached to 
be reset to new keys. Extra locks will be furnished to be kept on 
hand by the postmaster, as the lock can be used in any box and in 
a moment inserted or removed. 


Operation of the lock by box-holder. 


To unlock the door from the outside you have only to insert the 
key when the door will open, being automatic in its operation. ‘To 
lock the same you have simply to close the door and withdraw 
the key. No turning of the key required. 

The boxes are built in sections of one hundred (numbering ten 
each way), oo complete, including wood-work, glass, and 
numbers ready to place _— the platform or base, thus saving fur- 

ther trouble or expens 
154 The boxes are essed to the office, and the locks with 

keys sold to the postmaster, by him to be sold to the Ones 
renting the boxes. — hn a box Is given up the lock is removed 
and handed to the owner and another substituted. Another im- 
portant consideration 5 that these boxes cost less than the ordinary 
lock boxes. j 

kK. SPAFARD, 
Ami rican flouse. Noru i hr, Conn. 


Adjourned till Wednesday, 25th March, 1883, at 11 a. m. 


NE W Yor kK, WEDNI SDAY. March 2S, LSSS3. 
Met pursuant to adjournment. 
Present: Irederic H. Betts, Esq., for complainant; Mr. Clark, 
assistant district attorney, for defendant 
Examination of Mr. TownNrE continued: 


10. Did you know the late William L. Burt, postmaster of 
Boston ? 
= L did. 
li. Were you cognizant of any claim by him to have invented 
ie aise post office boxes? 


Objected to as incompetent, immaterial, and not proper in re- 


buttal. 


A. [ Was. 
Q. 12. Did you ever have any interviews with Mr. Burt on that 


= 4 *) 
suvyect ! 


Same objections. 


PR en 


ee. 


> a ae 


THOMAS L. JAMES. S] 


139 A. I did. 

(. 15. When you first became cennected with the Yale 
Lock Company was the application of Linus Yale, Jr., for the patent 
which was subsequently granted on September 19, 1871, then pend- 
Ing ¢ 

Same objections. 

A. My connection began with the organization of the present 
company, In October, 1868. I think the application referred to was 
then already filed, or filed very soon afterwards. 

(). 14. Did you learn in your interviews with Gen. Burt and your 
negotiations about his claim upon what such claim on his part was 
based ; 1f so, please state the same. 


Same objections; also as leading; also as calling for conclusions 
of the witness. | 


A. Chiefly upon the fact that he had conceived the idea of fitting 
up his post office at Boston with lock boxes having metallic faces or 
fronts, and that in the effort to put this idea into practical form he 
had employed some one to make a drawing anda model of a sec- 
tion of such boxes. Gen. Burt, I discovered, was not experienced in 
matters of invention and patents, and did not clearly understand 
what constitutes invention In the sense used in patent practice. The 
fact was that the drawing and model referred to as made by his direc- 
tion embodied an inoperative and impracticable device, and that 
having reached this polat he then submitted his scheme to the late 
Linus Yale, Jr. The primary object of this was to have his device 
provided with locking mechanism. In attempting to provide this 
Mr. Yale at once discovered that no space had been provided on the 

doors adequate to receive the locking mechanism, and he 
156 therefore reconstructed the door to remedy this vital defect. 

Having done this he next designed a new and practical frame 
to inclose the door in place of the impractical frame shown in the 
model sent by Burt. ‘The outcome of this process Was the evolution 
by Yale of the metallie-fronted lock box afterward adopted by Burt 
for the equipment of his post office at Boston. In my interviews 
with General Burt it was always apparent that he regarded his con- 
ception of the project of having metal-fronted boxes asa fully-fledged 
Invention, and that he regarded the work done by Mr. Yale in de- 
signing and making the practical details of the door and frame as 
simply the work of a mechanic in Iris employ. It was upon this 
view of the events which led to the invention of the box in question 
that General Burt based his claim to be its inventor. 


The part of the answer beginning with the words “ the fact was,” 
down to the words “in my interviews with General burt,” objected 
to also as irresponsive, and as stating matters not within the witness’ 
knowledge; motion to strike out on those grounds. 

(). 15. Have you examined the Exhibit “ Moore Drawing,” which 
has been put in evidence by the defendant, and has been testified to 
by the defendant’s witness, Frederick H Moore, as the drawing of 
1i—162 
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of General Burt, and the metallie front made after it. which he states 
he believes was sent to the Y ee Lock ~ teapot Company for 
the purpose of being provided with locks, and do you understand 
the construction of froni therein shown ? And, 1f so, please State 
whether, in your opinion, a front made as shown in said drawings 
would bea practical metallic front for post-ofhice boxes, or could be 
practically attached to aseries of wooden boxes, and give your : 
lo/ reasons for ahiy opinion | you may express. You hay state also ’ 
what experience you have had which enables you to form 
and express an opinion upon this question of practicability 


proposed post-office box front preps ired by him ey r the direction 
‘ 


Objected to beeause the recital of Moore’s testimony does not take 
Into account his (Moore’s) answer to the Sth question. 


A. I have examined the exhibit referred to and understand it. 
[In my judgment, it does not show a practical metallic front for post- 
ofhice boxes. It consists of ra | thin plate of metal set on edge against 
the front of a series of wooden pigeon holes and having openings to 
correspond with them. It neither shows nor suggests any method 
of fastening this sheet of metal to the wood-work, and the only ob- 
vious mode of attachment it admits of is by nails or serews driven 
through holes drilled through the narrow lines of metal left between 
the door openings into the thin wood partitions behind. These 
holes if drilied would badly weaken the metal front, and the nails 
or screws would tend to split the thin wooden partitions. Moreover, 
the attachment thus afforded would be very slight and insecure; a 
further difhieulty would be experience . in the use of a thin flat front 
without flanges, as it would be found ) spring and draw off from a 
the wood-work in use, and from the offec t of the slamming of the 
doors. This difficulty was demonstrated practically in some of the 
boxes made by the Johnson Rotary Lock Company—as, for in- 
stance, those furnished by said company to the post office at New 
Haven, Conneeticut. The Moore exhibit also shows a single frame 
covering a multitude of boxes, the apparent intention being to 
make a distinct size of frame for each sized section of boxes. 
Aside from the inherent difficulty of fastening such a flat front 

to the wood-work and of maintaining its surface in 
158 a flat condition or true plan ,as above explained, is the fur- 

ther objection that it admits of no convenient variation in 
the size or shape of the nests of boxes, although in —— it 1s 
found that these vary constantly and indefinitely in their form and 
size, so that the only practically convenient construction consists In 
having a unit or single box, capable of combination with any num- 
ber of similar units In any desired manner. The Moore Exhibit 
also fails to show any practical provision for a locking device or for 
adequately securing the glass to the door. My opinion on these 
een are based — fourteen years experience in the manufacture 
of metallic lock boxes, during which more than 200,000 such boxes 
have been made, and some 1,500 post offices equipped with lock 
boxes under my personal direction and management. 


Recess until 2 p. m 


= 


sehranires? ' Py 


% 
5 
; 
= 


jFAMES, 


THOMAS L. 


SAME Day—z2 p. m. 


Q. 16. Did you submit the facts as you have above stated them in 
regard to what was done by General Burt and what was done by 
Mr. Yale to counsel of the company at the time that General Burt 
made this claim and take the advice of counsel thereon as to which 
party was the inventor of the metallic-fronted post-office boxes? 

Objected to as incompetent,immaterial, and not proper in rebuttal, 
and irrelevant. 

A. We did; for many reasons we then greatly desired the assist- 
ance and co-operation of General Burt in introducing the boxes, be- 
lieving that his experience as a postmaster and his influence and inti- 

lations with the Government would be of great value to us 

In getting this bu isiness started. He had proposed to assign 
159 =the patent, 1f obtained by him, to us on terms that were sat- 

sfactory tous. Moreover, as what we desired chiefly from 
him was his advice and influence, we offered to pay him the same 
royalty upon the boxes sold and introduced with his assistance 
whet her the patent issued to him or to Yale. [It was thus Imma- 
terial to us to whom the patent issued, except that we desired its 
issue to the legal inventor, so that our rights in it could not be after- 
wards unsettled. On this point we took the advice of counsel, and 
also gave it very careful consideration ourselves. At one time it 
was propose d that Mr. Yale’s administrator should execute a con- 
cession of priority to Burt, our object being to coneiliate Burt and 


I ; , .: 
retain his assistance in Introducing the new boxes, Finally, 


mate — 


however, our counsel advised us that Yale having under oath stated 
the invention to be his, it was not competent for his administrator 
to state the contrary, and that the proposed concession to Burt, if 
made, might result in our obtaining an invalid patent, and thus 
leave us without any protection. 
Xe. 17. Was the result of your submission of the facts to your 
5 


counsel communieated to General Burt by your company ? 


Same objection. 

A. It was; by a letter to him from Mr. J. B. Yale, then the treas- 
urer of our company. 

Objected to as irresponsive, except the words “ it was.”’ 


Q. 18. Wasa copy of that letter kept in the letter book and have 


you now the copy taken at that time ” 


Same objection as to question 16. 


[t was, and I have it. 
(. 19. What became of the original ? 


Same objection. 
140 A. I presume it was forwarded by mail to General Burt. 
Q. 20. Please produce the copy. 
Same objection. 
A. I do so. 
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THOMAS L. JAMES. 


Same objection. 
A. The final papers were prepared, I think, by myself in consulta- 
tion with Mr. T. M. Hopkins. 


142 Cross-examined by Mr. Clark: 


X Q. 26. Mr. Towne, how do you know the Exhibit “J. B. Yale 
Letter” was written by Mr. Yale? 
A. I am intimately familiar with his handwriting and know also 


that,in the rec nt search for matters in our books bearing upon this 
case,a number his letters were cut out of our books for use here, 


ot which [ ei this as one. 

X Q. 27. When ne it that you took the advice of counsel as you 
have state d and who was the COUDS* |? 

A. In I S69 and 770; Mr. tL B. Renwick 

X Q. 28. I note that this letter calls on Burt to give any sugges- 
tion and his “ views on the matter as it now stands.” Wasthe “ar- 
rah ge ment proposed : in negotiation aiter this lette ri 

A. I cannot now say, but I think that the project of conceding 
priority to Burt was not again revived. 
29. Why can’t you state? 
‘ause mmy memory of these 


). 
Be 
bi 


; — 1} a - on . _—— —S : . ' 
enous! Bs 11) \ recoiiection Of Lhe main polnts 1n the case is peri feetly 
. 
yi AllilO , AILe] Liit beh pS CPi CLibiittciil \ ' Ria, & Pvirety sure 


<i> tO reese dates 
\ (). ) In answer to que stion 25 you say that thes matters were 
? | Raa 
not then under your charge. When did they come under your 


A. In the autumn of 1879. 

XN Q. 51. After you took charge of them were there any negotia- 
tions with Burt as tothe proposed arrangement? You ought to re- 
member that without reference to the specific date. 

A. Not as regards the patent, the interference proceedings con- 
cerning it having been already decided in favor of Yale. 

X% @. 52. The record shows that the notice of dissolution of inter- 

ference, after the decision in Yale’s favor, was dated March 
145 7th, 1870. I understand you to mean that after that dat 

you had no negotiations with Burt as to the said “ proposed 
arrangement?” 

A. Not exactly ; at that time the matter on our side was in charge 
f Mr. J. B. Yale; his connection with the company ceased in the 

summer of 1870, and this matter then passed into my charge; it Is 
Poss] ible that "1B further communieations passed between General 
Burt and Mr. J. B. Yaleafter the dissolution of the interference and 
before Mr. Yale left the company; after this latter event, however, 
I know that the matter was not reopened. 

X Q. 33. Did Yale’s administrator, Brooks, sign a concession of 
priority to Burt, in point of fact ? 

I believe that he did so at the request of Mr. J. B. Yale. 

X Q. 34. Did you send that concession to Burt ? 

A. I cannot say what was done with it, Mr. J. B. Yale having had 
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, was afterwards destroyed by Mr. J. B. Yale as useless and 


to do with it: my understanding is that this concession, if ever 


ee 


, [> = ae 7 2 . 1 ~ ? ° 
’ , ,<é ; ’ * + at , > cy) ‘ . > . 
X LJ. ov Did the making of such concession and the destruction 
— 


} c> teu AA we 4 ola . : > +] leo ] ] 
thereof, as \ sav, by Mr. J. B. Yale, either of them, take place be- 
} } . : . < 
oe he (1 1SS 0 ] (>) } CT thy 1} ©] Te] ‘> 4 
Ba ee hia a Di, oe atts ‘ 
A. As previously stated, I have no personal knowledge whatevet 
‘5. y Me. 1} } ; “ator } ay 
revaralhe [fis aiieved coneession, and, therefore. Cannot say more ' 
{ i Lil iV beay | ut it ; 


4 . vise » ry } } . a : \ sy vyvt? 
\ (). ob. What were the relations of the complainant compans tO 


i 
A. The company had a contract under which it had exclusive 
rights to the use of all of Yale’s numerous patents, in return for 
which his estate received a percentage of the companys profits. 

\djourned till Tuesday, April 3d, 1885, at 11 a. m. 
144 New YorkK, April 5, 1SS5—11 a. m. 
further adjourned to April 13, 1885, at 11 a.m. 

JOSEPH GUTMAN, Jr., Lraminer. 


N. Y., April 13, 1883—11 a. m. 
Iexamin ition furthe 4 adjourned to dav ce he fixed. 


JOSEPH GUTMAN, Jr., Examiner. 


N. Y., April 27, 1883—11 a. m. -- 


’ - + 'y ] ; . a " . . +] "2 . ' 
Present: Mr. Hoyt, counsel for complainant, and Mr. Clark, coun- 
} , ; ° 
sel for defendant a é 
‘ , . as . ] al . . . Tt» 4 hy ——— 
Cross-examination of the witness Henry R TOWNE con- 


tinued by Mr. 8. B. Clark: 

X Q. 37. IT understand that the separate fronts of the Yale Com- 
pany are made of a uniform size, and interchangeable in substan- 
tially the following manner: There is an iron block or die with an 
i through it of the exact size of the inside of the pigeon 
hole. The door frame, being of cast brass or bronze, is a trifle smaller 
than the opening of the block, and is placed therein, and a drift or 
swedge is then driven into the inside of the door frame, which is 
thus spread or stretched to fill the opening in the block. The result 

of this process is that all the framesso treated would fit into 


; = ys : . : oom Ss a | ; : * = . 
145 the same pig on-holeor block. Thedoor frame isthen placed 


in another block attached to the bed of the edging machine, 
such bloek being a little smaller on the outside than the finished 
frame is to be on the outside. Another block or plate fills the inside 
the door frame, and also rests on top ef it to hold it down firmly 
by a serew or bolt passing through it into the bed of the machine. 
A mill or cutter 1s then carried around the outside of the door frame, 
and cuts it to the exact length and width required, the work being 
tested by standard metal gauges. The result of this is to make the 
frames exactly the same size and interchangeable. Am I correct in 
my understanding ? ' 


> 


4 ~ 


a 
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Objected to as not responsive to the direct examination. 


A. Youare. 
X Q. 38. How long has that been the case? 


Same objection. 


A. I think we have always made the frames in substantially the 
manner above stated, excepting, perhaps, as to the swedging, which, 
I think, has not aiways been done. 

X (. 39. I show you a paper purporting to be a letter from John 
B. Yale to General Burt, dated March 29th, 1870. Whose hand- 
writing Is it in? 

A. I believe it to be that of John B. Yale. 

Counsel for defendant offers letter in evidence and marked “ De- 
fendants Exhibit J. B. Yale Letter No. 1, April 27, 18838, J. G., Jr., 
examiner.” 

X (. 40. I show you a paper purporting to be a letter from John 
Bb. Yale to General Burt, dated May 21, 1870. W hose handwriting 


Is it? 
A. Mr. Yale’s, I think. 
146 Counsel for defendant offers letter in evidence and marked 


a 


“Defendant’s Exhibit J. B. Yale Letter No. 2, April 27, 1885, 
J.G., Jr.. examiner. 


X Q. 41. I show you a paper purporting to be a letter from the 
Yale & Winn Manufacturing Co., J. Ee Yale, ag’t, to Burt, dated De- 


cember 6th iS6/. Whose handwriting Is it? 


A. I think it is Mr. J.B. Yales. — 


Counsel for defendant offers letter in evidence and it is marked 
“ Defendant's Exhibit J. B. Yale Letter No. 3, April 27, 1885, J. G., 


Jr., examiner.” 
Olbjected to as immaterial and incompetent. 


X @. 42. The Yale & Winn Manufacturing Co. was the name of 
he concern with which Linus Yale, Jr, was connected previous to 
the present company beginning business; is that so? 

A. It is. 
Same letter No. 3 offered again. 


cig: 
same objections. 


X Q. 45. I show vou a paper purporting to bea letter from Henry 
R. Towne, pt, to Burt, dated July 2, 1870. Whose handwriting 


is it? 
A. It is mine. 
XQ. 44. That letter was sent to Mr. Burt, I suppose? 
A. I presume so. 

Counsel for defendant offers letter in evidence and it 1s marked 
* Defendant’s Exhibit Towne Letter A, April 27, 1885, J. G., Jr., 
examiner.” 


prey ee 
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X Q. 45. I show you a paper purporting to be a letter from Henry 
R. Towne, p’t, to Burt, dated July 26,1870. Whose handwriting 
is 1t? 
147 A. It is mine. 
X Q. 46. It was sent to General Burt, [ suppose ? 
A. aprons 


Counsel for « etter in evidence and it is marked 


al ! 
“ Defendant's E chibit Towne Letter B, April 27, 1883, J. G., Jr., 


X Q. 47. At the date of “Towne Letter A,” July 2, 1870, I sup- 
pose that J. B. Yale’s connection with your company had ceased ? 

A. It had. 

X Q. 48. The Mr. Eddy mentioned in “ Towne Letter B” was 
Burt’s solicitor, wasn’t he? 

A. He was. 

X Q. 49. The papers 1 ferred to in that letter as requiring the 
signature of Yale’s administrator included the concession of priority 
to Burt, did they. not? 

A. I can't say. 

Xx Q. 50. Wha t papers were referred to? 

A. | eannet say definitely - it is now thirteen years since the oe- 
currence and I was then inexperienced in patent matters and neces- 
sarily relied upon the advice of others in this case, probably Mr. 
— ‘lh I suppose that [ forwarded to Mr. Yale’s administrator what- 

r papers Mr. Eddy had prepared and said were necessary, 

x (). 51. Does your recollection fail you on the subject of my last 
question ? 

A. Entirely; I do not even remember having an interview with 
Mr. Maddy at that time. 

X \?. a2 Upon reading these letters of Yours it is obvious that 
your answer to cross-question 32, where you say that the matter of 
the negotiation with Burt was not reopened after Mr. J. B. Yale left 
your company, Was Incorrect; 1s 1t not? 

A. Apparently it is, and in explanation of the inaccuracy 
14s [ wish to state that for some years after Mr. J. B. Yale left the 
company the management oft all its affairs rested almost 
solely upon myself. My present recollection of the multiplicity of 
matters that thus passed through my hands twelve or thirteen vears 
ago is not always exact as to dates and sequence of events, although 
entirely clear as to the character and coal of the transactions which 
then occurred. 

XN Q. 55. In your answer to cross-question 34 you said you 
thought the concession of priority Was destroyed by J. b. Yale: do 
you think so now ? 

A. [ am not sure, and can only say that these matters were pre- 
viously managed by Mr. Yale, and after his retirement were at- 
tended to in great part by the solicitors or counsel who conducted 
our patent business. I[ have no recollection of ever seeing the 
alleged concession of priority. 
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X Q. 54. You said that it was proposed to pay Burt a royalty ; 
did you, in fact, pav him a rovalty ? 

A. We never paid him anything in the nature of ‘a royalty, for 
he never obtained any patent; we did, however, pay him a commis- 
sion on some of our earlier sales of lock boxes; our desire through- 
ing with Burt was to secure the valuable aid of his 


t Llallng 

influence and official position in introducing the new system of 
lock boxes: as an inducement for him to ove the hecessary time 
and attention to this work fm our behalf we offered to pay him acom- 


mission asageutl ot, think, LO e nts pe r box Up ae all of our boxe s soli 
through his instrumentality. For a little time, I think, we actually 
paid him such a commission upon all boxes sold by us, in the hope 
of so enlisting his self-interest as to induce him: to really exert him- 
If in furthering our interests in this matter, as we believed him 
fully capable of doing. Our letters to him at this time will show 
that we constantly and repeatedly endeavoured to move him to 

give us the desired aid He was then al exceedingly busv 
149 man, and for this reason, or for some other that I do not 

know, never really exert d himself Im our behalf to an extent 
which appreciably did us any good. After repeated efforts on our 
part to secure his aid, none of which bore fruit, we discontinued the 


— 


commission arrangement. 

X Q. 55. I show you a paper which purports to be a letter from 
Henry RK. Towne, pt, to Postmaster General Creswell, dated Decem- 
ber 12, 1871; whose handwriting Is it? 

A. In mine. 


X (J. o6. The letter was sent to the Postmaster General, | sup- 


pose : 

A. I presume so 

Counsel for defendant offers letter in evidence. and it is marked 
“Defendant’s Exhibit Towne Letter C, April 27, 1883, J. G., Jr., 
examiner.” 

x Q. a7. L eall vour attention to the fact that in “Towne Letter 
A,” to Burt, you say: “We to pay you a royalty of 10 cents per box 
upon all sales of lock boxes.” And to the further fact that in 
‘Towne Letter C,” to the Postmaster General,’ you say: “I fear 
that I did not perhaps reply explicitly enough to your inquiry as 
to whether or not we have offered P. M.’s a commission for securing 
Government orders for us, and desire to reiterate my statement that 
such is not the case, and to state further that no one connected with 
this concern has any present or prospective interest In any orders 
with which we may be favored by the Government.” And to the 
further fact that J. B. Yale in “J. B. Yale Letter No. 1,” to Burt, 
says: “Paying you same royalty as at present.” I ask you to recon- 
cile these statements with your answer to cross-question 64. 

A. The several letters referred to clearly corroborate my previous 

testimony. In the first place, permit me to correct the first 
150 = quotation of the question, which, as it stands, implies a dis- 
tinct offer over my name to pay Burt a royalty; the entire 
paragraph of that letter is as follows: “ The negotiations between 
12—162 
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yourself and the company have been so entirely in the hands of Mr. 
J. B. Yale that I feel somewhat in the dark about them; I believe, 
however, that it was finally agreed that our application should be 
withdrawn in your favor, and that your patent should be assigned 
to uS as soon as Issued, we to pay you a rovalty of ten cents per box 
on all sales of lock boxes.” The allusion here is clearly to the pPav- 
ment to Burt of a royalty under a prospective patent. The same Is 
true of the allusion in the Yale letter, which states that “if you are 
stil] willing to make cit) asslonmi lit of it (the patent , on its issue, to 
us with exclusive right to manufacture, paying you same royalty as 
at present, 25%, we are ready.” [infer from the letter that the pay- 
ment of royalty must have been commenced before the issue of any 
patent, presumably, in the expectation of thereby facilitating the 
progress of negotiations with Burt, and insuring his aid and coun- 
sel in our efforts to develop this new business. It is my clear recol- 
lection that both Mr. Yale and hh \ self felt much doubt as to the 
success of this venture in a new field of work, and greet need of the 
advice of some one who POoss¢ ssed a familiarity with the mode of 
conducting the postal business and a knowledge of the relations of 
postmasters and post offices to the Government. On all these points 
we were entirely ignorant, while General Burt was intimately famil- 
lar With them. We believed our suecess in the project of creating 
a business in lock boxes hinged almost entirely upon the manner 
In which it was presented to the Government and the public. Our 
negotiations with General Burt were conducted on our side almost 
wholly with the view of securing for the company the benefits of 
General Burt’s experience and advice; for this reason we were 

equally ready to interest him in our success, whether his pro- 
15] posed patent was obtained or not, and hence also the synony- 

mous employment of the terms royalty and commission as 
applied to the payments to him. 

These payments, as I have previously stated, were continued a 
very short time; they had ceased entirely long prior to the date of 
iny letter to the Postmaster General; moreover, they were made 
upon all sales of boxes, whether to the Government or individuals ; 
as a fact most of them, I think, were upon sales to private parties, 
and were thus 1n no sense “a commission for securing Government 
orders; the statement in my letter to the Postmaster General is 
evidently intended to mean that no one outside of our company had 
any interest of any kind “in any orders with which we may be 
favored by the Government;” that statement was strictly and en- 
tirely true. 

X Q. 58. In your last answer you say the payments to Burt “ were 
made upon all sales of boxes, whether to the Government or individ- 
uals;” [I understand that to mean that such payments were made 
whether or not the sales were brought about by Burt’s instrumen- 
tality ; is that so? 

A. Yes, with the possible exception of Richmond, Virginia, I re- 
call no office from which we received orders for boxes through Burt’s 
direct agency. We endeavored long, but without success, to induce 
him to work for us in this direction, and commenced the payment 


RTI 
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of this royalty or commission without waiting for him to earn it, in 
the hope of thereby stimulating him to active work. The payments 
| have referred to were made in this way, and I believe covered all 
sales of boxes made by us during the period covered by the state: 
ment which accompanied our payment to Burt. 

X Q. 59. And you eall or consider such payments as that a com- 
mission, do you? 

A. I do; it is precisely the nature of the transaction in which a 
manufacturer or merchant pays an agent or salesman for effecting a 

sule of goods. 
ay X Q. 60. Ts not this true, without regard to your personal 
understanding or interpretation, that as between you and 

Burt the payments were made as and for a royalty for the use of his 
Invention until after the dissolution of the interference and until 
the patent was ordered to issue on Yale’s application t 

A. This payment was never regarded by us as 4 royalty for any 
use of Burt’s alleged invention. On the contrary, if was always dis- 
inetly considered by us as simply the best or most expedient means 
of securing Burt’s interest and advice, which, for the reasons above 
stated, we thought would be of great value to us. 
X @.61. In your answer to cross-question 57 you stated payments 
t had ceased entire ly long prior to the date of your letter to 
the Postmaster-General (December 12th, 1871): when did such pay- 


| | 
A. I] think they ceased at or soon after the time of Mr. Yale’s re- 
tirement,in June, 1870. I ean give the exact date by a reference to 
our books. 
, (). 62. Are vou positive that they had ceased before the date of 
your letter to the Postmaster General (December 12, 1871)? 
A. That is mv belief. 
X @. 63. Will you swear it positively that the fact was so? 
\. As it is a matter of record, | would prefer to consult the books, 
but I am firmly under impression that the fact was as J have stated. 
X (. 64. Did you not, subsequent to that date, render statements 
Burt in which you credited him with sums of money on account 
of the sales of boxes? 
think not. 
65. Will you swear you didn’t 
A. I make the same reply as to cross-question 65. 
153 X Q. 66. You have referred to a suit against the Johnson 
Rotary Lock Company; was there more than one such suit? 
A. There were several. 
X Q. 67. There was one based on the original patent which was 
hot prosecuted to a decree, was there not? 
A. I think so. 
X @. 68. There was one based on the first reissue which was not 
prosecute d to a decree, was there not? 


*} 
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Objected to, as all proceedings in the suits referred to are matters 
2 ' . ° ° > ' 

of record 1n the clerk’s office. 

Question withdrawn. 
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I think there is, perhaps, some measure of invention in the 
combination of the two frames secured by a single bolt with the 
wood-work constructed to permit the bolt to be tightened and se- 
cured from the rear, although I am not sure that this particular 
device was one of those patented, as I have stated. 


X Q. 74. Question repeated. 
A. 


Adjourned to May 2, 1885, at 11 a. m. 


N. Y., May 2, 1885—11 a. m. 
Present: Counsel as before. 
Further adjourned to May 9, 1883, at 11 a. m., for the further ex- 
amination of the witness ‘Towne. 


JOSEPH GUTMAN, Jr., Examiner. 


N. Y., May 9, 1S85—11 a. m. 
Present: Mr. Betts, counsel for complainant, and Mr. G. E. P. 
Howard, assistant U.S. attorney, counsel for defendant. . 


Cross-examination of the witness Henry R. Towne continued: 


X Q. 77. In your answer to cross-question 57 you stated 
aul : } Ki } . ¥ 
156 ~—s that the payments to Burt had ceased long prior to the date 
] ; 4 ae ‘ — } . $4 os 
of your letter to the Postmaster General (December 12 1871). 


You were asked at the last session when such payment ceased, and 
stated that vou could give the exact date by reference to your books. 
You will now please state the exact date such payments Cease d. 

A. I have caused a search of our books to be made and find 
‘opies of two statements rendered to Burt, showing the allowance to 
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In} ON our saies oO} loc} oOOXeS., The orst of these statements covers 
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i 
the ye riod from October 14, 1869, to December o1, 1S69. The second 


statement covers the period from January 1 to June 30, 1870. As I] 
tind no later statement, I believe the latter date, June 50, 1870, to 
be the time when we ceased rendering such accounts to Burt and 
inaking payments to him. 

X Q. 7S. Has vour search been of such a character as to enable 
you to state positively that the payments to Burt by your company 
or any person or persons Interested in said Company ceased on June 
Oo. TS70? 

I believe it has. 

X Q. 79. Are you now willing to swear positively that the fact 
Was so * : 
A. It was, to the best of my knowledge and belief. 

X QQ). SU. Will you swear positively that you did not, subsequent 
to that date, render statements to Burt in which you credited him 
with sums of money on account of the sale of boxes ? 

A. Such is my present belief, and I fee! quite confident that the 
fact is as | have stated. I cannot say more positive ly without my- 
self making a critical examination of our books and records. 

X Q. 81. Then you are not positive? 
A. On the contrary, I feel very sure of it. 


1e application 
, t was offered in evidence by the de- 
fendant, marked “ Defendant’s Exhibit J. B. Yale No. 3” 
) Bb. Yale, Tr.” Please state 
whether Yale & Winn Manufacturing Company was the same cor- 
poration as the Yale Lock Manufacturing Company, or in any way 


| | orporation, nor was there any connection 
between the two. The Yale Lock Manufacturing Company acquired 


} ’ ¥ } . } a5 — , ; ° oa : ; . 
DY purchase irom thira parties sundry mMmaconinery., tools. ete.. which 
} ] ] ’ ] > > 4] 

had previously belonged to tl 9 


ie Yale & Winn Manufacturing Com- 
, . ] q 
pany, but they were in no sense the legal successors of the last-named 


R. D. Q. SS. In vour answers to the 72. 73. and 74 ecross-questions 
7 . . ’ - - = 
vou referred to the method in use in some of the New York post- 


ottice boxes of connecting adjacent metallic frames to the wood-work 
of the boxes and in contact with each other by means of bolts, the 
heads of which overlapped adjacent frames and could be tightened 
and secured from tne rear. Do you mean to imply by anything that 
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you bave said in those answers that the adoption of this modified 
torm of connect! nye the fronts to the wood-work and to each other 
enabled the users of such modified form of fastening to dispense with 
the substance of the Yale invention ? 

malt objections, and also because the question should be confined 
to the Yale patent. 

A. By nomeans. They still employed essential and important ele- 
ments of the Yale invention, namely, the continuous metallic front- 
age formed by a series of metal frames and doors, combined with a 
series of wooden pigeon holes, so as to enclose and protect the 
front edges of the latter. At that time the Johnson Company 
supposed that Yale’s claim was restricted toa are ular method 
of fastening the metal fronts to the wood-work, and the device re- 
: to in the question was one of several which they, at different 
times, adap ited to evade what the V conceived to be Yale’s claims. In 
my comments on this partic ular device I mean merely that it nay 
enibody some invention as to a particular kind of bolting and means 
of tightening the same. 


Reeross: 


R. X Q. 86. Did Mr. Burt ever own any interest in the Yale Lock 
Manufacturing Company ? 

A. Not the slightest. 

R. D. Q. S7. Was he ever connected therewith ? 


D. Q. 88S. Then how is it that vou state in your letter to the 
Postmaster General (December 12, 1871) that vou never offered post- 
masters a commission for s¢ ‘curing Gove rnment orde re? 

A. The statement referred to is evidently in the present tense, and 
therefor tries correct. Our arrangement had terminated some 
time before, and with this exception we never offered any postmaster 

nv commission on Government orders. Even the commission to 
Burt was not “on Government orders” alone, but generally upon all 
orders, from whomever received. 

R. D. Q. 89. With reference to the assignments from Burt to om 
Yale Lock Manufacturing Company the consideration stated is “ tet 
dollars in hand paid;” was there any other consideration that you 
know of? 

A. No ne that I remember, except the understanding that if Mr. 
Burt would give us the advice and assistance we desired we would 
water the commission or allowance to him on boxes sold. 


HENRY R. TOWNE. 


Sworn to before me— 


ITMAN, JR : Examiner. 
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7 . } } 3 : Y 
that the metal front and door of each pigeon hole was fastened to 


the wood-work by means of flanges and screws; the screws passed 
through the flanges of the metal front within the pigeon hole 
162. into the partitions of the wooden pigeon hole, each pigeon 
hole with its metal front and door being constructed and ar- 
ranged andthe front Snotened to the wood-work as shown in the 
model marked Exhit . lefendant James’ Exhibit Boxes No. 2.” 
That all of the how: rents during the period ar weet were paid to 
the defendant as postmaster and by him accounted for to the United 


? 
I 
*4 . . ; + } . - 
Ssiates as pal to] the postal revenue 
reste 4 a ’ ; ’ . } , } ? ” - : 
That in said rented boxes the eg rks employed by the 


} ty ] he ‘ fy ‘} t r’ y? ] y +} yt . P ? < » (; “9 ] 
gqgerenaant as postthasté r, under aulnoritcy -¢ ié ostmastel renera 


nd naid hv the United Stat: a — r +] 
and pala DV tne nited States out of the revenues of the post office, 
placed at divers times during said period mail matter addressed to 
or to the care of renters of said boxes: that such mail matter re- 
mained, aceording to the usual order of business, 1n said boxes until 
taken away by the renters, who were severally provi ded with keys. 

. . > ss } } , } P > . 
wherewith thev were able to unlock the doors of their respective 
es from the outside 

That said boxes were not plac din said post office by the defend- 
ant, but were placed there and paid for by the United States. 

That the number of boxes in the post office and rented a be 

3 ° . - : ? : | 

open to further inquiry in case the complainant obtains a dee nn 
i ~~ ave 4 

\ Ww | Lec dm LSS] 

S T, WOODFORD. 
US. Atty. for Def’t. S B. 
BETTS. ATTERBURY & BETTS. 
Sol’s for Comp't. 
( Hi re i WS G1lagralh mark f }) 16 >.) 
64 Compn’r’s Exu. Retssuep Letters Patent. J. G., Jr., Ex 
be » Zo, SZ 
~175 
DEPARTMENT OF THE INTERIOR 
Viens Lie 
[NITED ATES PATENT OFFIC! 

To all persons to whom thes resents shall come, Greeting 


»* . . , , , “ ” 5 | 
; . 5 +4 : + } o + + . 3 va ; ?. ? ‘Ss " > > ty ,) " : S , 
gan t& LO 4 reli Liat Lit abinhe XK ¢ i is « Lrueé COP prom Live ree ords 


} . . > . . . 4 ; a } , . 
Of this othee of the reissue ietters paten oranted the y ale Loek 
a3 , . ev a 1 = ¢ ’ wh 2h). s ¢ : . . 
Manufacturing Company July Ist, 1879, No. 8785, for improvement 
* to + 
ln DOSL-OTT1CE DpDoOXKes 
a 


In testimony whereof I, E. M. ov Commissioner of Patents, 
have caused the seal of the Patent Otiice to be hereunto affixed this 
third day of June, in the vear of our L ord one thousand eight hun- 
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dred and eighty-one, and of the Independence of the United States 
the one hundred and fifth 


[SEAL.] | E. M. MARBLE, 


( OMNMLISSTOIET. 


165 THE UNITED STATES OF AMERICA 


To all LO whom thre se pre sents shall Cone 

Whereas the Yale Lock manutactarin, e Company of Stamford, 
Connecticut. assignee of S. N. Brooks, : dim Inistrator of L. Yale, sf. 
assignee having pre aad to the Commissioner ot 


| 


deceased, sal 
Patents a petition praying for the reissue of letters patent for an 
allege d hew and US¢ ful Improve ment in post-othice boxes, for whie h 
letters patent were issued to said Silas N. Brooks, as administrator, 
dated September 19, 1871; the same surrendered and_ new letters 
issued to him, dated July 3,18 

dered and new letters issu d to sald ASSION 2. date d April 24,1807 


i}. } j ‘ . } i oY >y Pe ] + ] . _)? ," ) Bm Oy 4) 7% . 
which last iecvcters HnaVvVihgYg be hn surrendered, thie same hi: ive been Calhi- 


—_ 5 | 
which second letters were surren- 


) 


celled and new letters ordered to issue to it on an amended specifica- 


tion, a description of which invention Is contained in the specifica- 
tion of which a COpy Is hereunto annexed and madea pat t hereof, 
and having complied wit 1 the various requirements of law in such 
cases made and provided; and 

Whereas, upon ba examination made, the said claimant is ad- 
— tO be justly entitled to a patent under the law: 

Now, theretore, these letters patents are to grant unto the said The 


Yale % ck Manufaeturing Company, its successors or assigns. for the 


. : , 7 . ‘ 
" - ' +3 +s» +i, " ; . j i - + . , 
term of seventeen vears from the nineteenth dav ol September, Orie 
] } s 1. = . site } . 2 : : 7 , . i - 
thousand eight hundred a 1d seventy-one, the exclusive right 


! 
166 = to make, use,and vend the said invention throughout the 
United States and the Territories thereof. 

In testimony whereof | have hereuntoset my hand and caused the 
senl of the Patent Ofhce to be affixed, at the city ot Washington, 
this first day of July, es the vear of our Lord one thousand eight 
hundred and seventy- , and of the Independence of the United 
States of America the naa touadoal ond aaa 

[ SEAL. | A. BELL, 


=) 
Acting Secretary of thre [nterior. 


Countersigned : 
H. bk. PAINE, 


. + df 
( OMMISS Ome, OF Pati nis. 


THOMAS L. JAMES, we 


167 Unirep States PATENT OFFICE. 


Tre YALE MANUFACTURING COMPANY OF STAMFORD, CONNECTICUT, 
ignee of S. M. Brooks, administrator of L. Yale, Jr. (deceased). 


:i=> 


ea ain ment in Post - Office Boves. 

Specific ication formin: 2 pa urt of Letters Patent No. 1 19.212, dated Se p- 

tember 19, ISTl. reissue No. 4963, dated July 9, 1872; reissue 
No. 7625. dated April 24, IS77: reissue No. 8783, dated July 

IS79. Application filed May 23, 1879. 


? 


To all whom it may concern: 

Be it known that Linus Yale, Jr. (deceased), late of Shelburne 
Falls, in the county of Franklin and State of Massachusetts, during 
his lifetime invented a new and useful improvement in_ post-office 
boxes; and the Yale Lock Manufacturing Company, assignee of the 
entire right and title to said invention, does, by its president, hereby 
declare that the following is a full, clear, and exact description 
thereof sufficient to enable others skilled in the arts to understand, 
make, and use the same, reference being had to the accompanying 
drawings, forming part of this specification, in which— 

Figure 1 is an elevation taken from the front or delive ry side of a 
series of boxes. Fig. 2 is a vertical — through the same, and 
rio. 3 is a front elevation of a single box frame with the door 

open. 
168 This invention consists in an Improvement in the con- 

struction of post-office boxes, and its chief feature is the com- 
bination of a tier of pigeon holes made of wood with a continuous 
frontage of metal, such frontage consisting of doors and their frames, 
which latter cover the ends of the boards which form the pigeon 
holes. <A series of wooden pigeon hole ‘sopen at the rear and covered 
at the front or on the outside by a permanent glass front is very old, 
and such a series was used for post-office boxes and in hotels asa 
receptacle for keys, cards, leiters, &c. There has also been in use a 
series of wooden pigeon holes, each provided at one end with a door, 
as described in the _ nt granted to Jacob Beidler May 28, 1866; 
but in this patent the door is described as hinged to the wood, and 
the construction is consequently insecure, as an ordinary pocket 
knife or small chisel will, even in inexperienced hands, suffice to 
cut away the wood or pry off the door so that the boxes may be en- 
tered. 

Pigeon holes made of iron or other metal are difficult to construct 
and ‘very costly; but such pigeon holes, each provided with an 
ordinary metal door, would be sufficiently secure. Such a degree of 
security at a comparatively low cost is attained by covering the 
front of a series of wooden pigeon holes with a continuous metallic 
arg that is, a frontage which presents a continuous surface of 
metal, or, in other words, a surface which covers the ends of the 
wooden pigeon holes in such manner that those portions of the wood 
to which the metallic frames are attached cannot be attacked when 
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and with rivets or bolts which attach the frames both to the wood- 
work and to each other, the combination being substantially such as 
described. 
4. The combination of a metallie door with a glass panel and with 
a frame to which the door is hinged, said frame being so constructed 
us to cover a part of the ends of the wooden partitions forming 
pigeon holes and being applied thereto, the combination being sub- 
stantially as specified. 
5. The combination of a post-office box or pigeon hole, open at 
the rear, with a metallic frame and door to protect the front end of it. 
In testimony that the said company claims the foregoing 
17] it hereunto aftixes its hand and seal this 14th day of Mav, 
A. D. 1879. | | 
THE YALE LOCK MF’G CO., [L.s.] 
By HENRY R. TOWNE, President. 
Witnesses: 
SCHUYLER MERRITT. 
FRANKLIN UNDERHILL. 


(Here follows diagram marked p. 172.) 


173 Comp.’t’s Exu. Discratimer. J. G.. Jr.. Ex’r.. Feb. 28, ’82. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
(Vienette.) 


UNItED STATES PATENT OFFICE. 


i . — 7 , 
l‘o all persons to whom these presents shall come, Greeting : 

This is to certifv that the annexed is a true copy from the files of 
this office of the disclaimer, filed November 29th, ISSO, in the mat- 


ter of the reissue letters patent granted the Yale Lock Manufactur- 
ing Company July Ist, 1879, No. 8785, for improvement in post- 
ice boxes. | 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
thirtieth day of June, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[SEAL. | kc. M. MARBLE, Commissioner. 


174 $10 M. Disclaimer. 


To the Commissioner of Patents: | 

Your petitioner, The Yale Lock Manufacturing Company of Stam- 
ford, Connecticut, hereby respectfully represent as follows: 

I. On the Ist day of July, 1879, reissued letters patent of the United 
States were granted to your petitioners, The Yale Lock Manufactur- 
ing Company, as assignee, by mesne assignments, of Linus Yale, Jr., 
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for an improvement in post-office boxes, No. $783, and your peti- 
tioners are how thie sole and exclusive OWhers of sald letters patent. 

[| ‘| he Clr uit court of the LTnited States for the district of ('on- 
necticut, by an opinion filed on the 29th day of June, 1SSO, in a suit 
therein pending between your petitioners and the Scovill Manufact- 
uring Company, sustained the validity of the said letters patent, 
except the fourth and fifth claims thereof, which claims the said 
court stated in said opinion were improperly included in said reis- 
sued patent 

LT. Dy order of said eourt 1 said sult, dated the 6th day of No- 
vember, ISSO, the said Yale Lock Manufacturing Company has been 


required to diselaim the fourth and fifth claims of said reissued let- 


ters patent for the reason set forth in said opinion filed June 29th, 
ISS. 
[V. Your petitioners further represent that they have, therefore, 
reason to believe that said fourth and fifth claims were included in 
id letters patent by mistake, but they allege that said claims were 
so included and made in said reissue without any fraudulent or 
deceptive intention, they then verily believing, and now believing, 
that said Linus Yale, Jr., was the first and, original inventor 
175 of the inventions described in said fourth and fifth claims. 
Your petitioners, therefore, for the purpose of complying 
with the requirements of law and with the said order of said court, do 
hereby enter their disclaimer to the fourth and fifth claims of said 
letters patent, reissue No. 8785, such claims being those parts of the 
said inventions of Linus Yale, Jr., patented as aforesaid, which your 
petitioners do not choose to claim or hold by virtue of said reissued 
letters patent. 
Witness the signature and corporate seal of the said Yale Lock 
Manufacturing Company this eighteenth day of November, 1580. 
Lees THE YALE LOCK MF’G CO., 
By HENRY R. TOWNE, Pt. 
Witnesses : 
kb. D. OGDEN, JR. 
SCHUYLER MERRITT. 


Ex d: S. P. P., i. M. 1. 


176 =Compu’t’s ExH. Scovitt Opinion. Feb. 28, 82. J. G., Jr. 
Mx r. 


AMERICA, | 
. , > Seb 
OT (onnecticut, } 


I, Edwin E. Marvin, clerk of the circuit court of the United 
States for the district of Connecticut, do certify that the annexed 
paper Is a true copy of the original opinion in the matter of Yale 
Lock Manut’g Co. v. Seovill Manufacturing Co., on file in said 
court. 

[n testimony whereof I have set hereto my name officially and 
the seal of said court, at Hartford, in said district, this 27th day of 


February, A. D. 1882. EK. E. MARVIN, Clerk. 


nited 
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Opinion of the Court. Filed June 29, 1880. 
Circuit Court of the United States, District of Connecticut. 


YALE Lock MANUFACTURING Co. 
vs. 
ScovILL MANUFACTURING Co. 
SHIPMAN, D. J.: 
This is a bill in equity based upon the alleged infringement 
of reissued letters patent No. 8785, dated July 1, 1879, which 
177 was issued to the plaintiff as assignee of Silas N. Brooks, 
administrator of Linus Yale, Jr., for an improvement in post- 
office boxes. The original patent was issued to said Brooks, as ad- 
ministrator, on September 19, 1871, ang has been reissued three 
times. / 

The post-office boxes which were in use before the date of the in- 
vention were either a series of wooden pigeon holes, each box having 
al permanent glass front, Or a series ot wooden pigeon holes, each 
box having a wooden door in front furnished with a lock and key. 
The contents of the first-namea kind were inaccessible to the lessee 
of the box until he was waited upon by aclerk. The latter kind 
Was not economical of space and was not considered safe. 

[ln May, 1867, General William L. Burt, then postmaster of Bos- 
ton, conceived the idea of a series of wooden boxes, finished with 
metallic doors and frames for each box, with the rest of the wooden 
front covered or veneered with a continuous metal casting. He 
caused a plan to be prepared of a box in the Boston post office, 
which plan clearly showed his idea. A casting of the metallic 
front was made from this plan _ was delivered to General Burt, 
and was sent to the pli aintiff to be fitted with doors and locks. This 
continuous metallic frame or front was discarded on account of its 
actual or supposed impracticability, and in its stead Mr. Yale in- 
ve “ia the improved box front for a series of boxes, which was sub- 
sequently patented by his administrator, and with which the Boston 
post office was supplied. So far as is disclosed by the evidence, the 
Burt box frame was never used in a post office, and was merely 
¢ x perimental. It origin: ated the invention, but there is no evidence 
Which can justify a finding that Burt was the inventor. 

The invention is thus described in the or iginal patent: “ This in- 
vention a lates to an Improv ement in the construction of the fronts 

f post-office boxes, and consists in making said fronts, includ- 

175 ing the doors and box frames, of metal, ‘and in securing the 
frames to the wooden pigeon holes by rivets connecting the 
frames with each other at the top. bottom, and sides. The body of 
these boxes is to be made of wood in the usual manner, namely, a 
series of pigeon holes, but the front of the box and the door frame 
are made of iron or other suitable metal. Each door frame or box 
front is so made that it aids in covering the edge of the wooden 
partitions or pigeon holes, and is connected with the other frames 
above, below, and on each side of it in such a manner that the 
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frames make a continuous frontage, no part of which can be re- 
* ; ob be } 
moved ,irom the outside) without pulling down oluner parts and 
breaking the wood-work,so that a surreptitious removal of the front 
of 


of any box in order to get possession of its contents Is practically 


: es ae “ae 
Im possi bl. Kach Irame made, as before stated, of me tal. has all 
. A Gos : = —— .+ a _¢ } . } i ‘k 
around it a lange, aa, which protects the outside of the wood-work. 
The sides of the frames 44 enter and fit closely against the wood 
forming the pigeon holes, and mav be continuous or notched out at 
: a ' : : niin | 
Ntervais, and each frame has attach d to it one teat or two or more 
- ’ ‘7 | 2 Be an 4 1. 
hinges, ec. The door is of iron, solid at the top, where the lock d 
Is attached, and having an Opening, e, below 11) which a plate ol 


glass is secured. I preter to locate rods, ff, behind the plate to pre- 
vent the introduction of a hand 1f the olass be broken, and so to 


form the door that when shut it enters within the frame (see gq) so 
that it cannot be lifted fromgits hinges. When the frames are all in 
place each frame is riveted through the wood-work to its four neigh- 
bors (see A h, figure 2), and thus a continuous Iron frontage 1s 


. 1] . i 1. 
formed. Kach door has a small Spring bolt, 7, and a lock, d, 
} on . ] . } . . “ : a 
attache df to it. the two operating together and forming, 1n the hands 
} : 4 < j - 
of the postinaster, a pr riect safeguard agvgalnst all entrance to the 


VY means of the key, and IS more partic lariv set forth 1h) WY 
application fora patent therefor made — equal date with this. 


A 

‘ + -7 + . . 1} — 

179 Phe elaims of the original patent were as follows: 
By combination of several ] — Seer ec] her 
; Ne eomboilTnatlon OF Severa DOX frames with ea 1 ot Cl 
nee eee ' " ah adie 3 - 
and with pigeon holes,as deseribed, by meansof rivets passing through 
the frames rodd the wood-work enterin x between said rames, the com- 

' Rs | — 2? oo ft . ’ ra ruR . . ., 

bination beine substantially as deseribed. 2. The above. in com- 
ania ra | ., . , >? : jie oo . — . ‘ 
bination with the flanges making part of the frames and protecting 


and enciosine the exterior oF the wood-work. substantially as set 


] — = 
1e@ § language of the spec ification 
It appears that the Invention consisted 1n a tier or series ‘of metallic 


doors and meta door frames in combination with a series of 
metaille doors a | meta e door frames 1n ecombination with ral 


series of wooden pigeon holes for post-office boxes, said series of 
oor frames being so constructed with relation to the wendwark 
ted t that the frames make a continuous 

ye removed on the outside without 
g | parts and breaking the wood-work. The de- 
scribed method by which the frames were fa stened to the wood-work 
her was by fitt lng the sides of the 
frames, provid d with ears or lugs, closely against the inside of the 
pigeon holes and by rive ting each frame through thie ears within 
the pigeon holes to the wood-work and to the four neighboring 
frames. The claims follow the specification in making this method 
| the invention. The history of 
the art shows that the actual invention was broader than the patent. 
The invention was not simply an improvement upon met: allie fronts, 
but Yale was the first inventor of a practicable metallic front. By 
the patent his invention was limited to a particular method of con- 
struction or its equivalent, viz: The frames must be riveted to each 
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and were connected with each o 
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other through the wood-work, so that if a rivet simply riveted 
180 or fastened the frames to the wood-work without fastening 

them to each other (the flanges of the frames being sufficiently 
wide to cover the wood-work, and in sufficiently close juxtaposition 
to repel entrance to the box from outside), the principle of the in- 
vention would be preserved and its substantial advantages would 
be retained by ad very simple modification of the patented device. 
Instead of a single rivet uniting the adjoining frames to each other 
one or two rivets could be used, which should fasten the frame to 
the wood-work either from the inside or outside of the frame, and 
although the structure could be more easily broken, yet practically 
the frames would be so connected to each other by close juxtaposition 
and tightly-fitting Joints that the substantial advantages of the in- 
vention would be retained. 

A reissue was therefore desirable and it was important to so en- 
arge the specification by amendment as to describe an invention of 
broader scope than that specified in the original patent, if such 
amendment could be made without invalidating the reissue by the 
Introduction of new matter. In the last reissue the invention is 
described as follows : 

“This invention consists in an improvement in the construction 
of post-office boxes and its chief feature is the combination of a tier 
of pigeon holes made of wood with a continuous frontage of metal, 
such frontage consisting of doors and their frames, which latter 
cover the ends of the boards which form the pigeon holes. A series 
of wooden pigeon holes, open at the rear and covered at the front or 
on the outside by a permanent glass front, is very old and such a 
series Was used for post-othice boxes and in hotels as a receptacle for 
keys, ecards, letters. etc. There has also been in use a series of 
wooden pigeon holes, each provided at one end with a door, as 
described In the patent granted to Jacob H. Beidler May 25, L866, 

but in this patent the door is described as hinged to the wood 
Isl =©andthe construction is consequently insecure, as an ordinary 

pocket knife or small chisel will, even in inexperienced hands, 
suflice to cut away the wood or pry off the door so that the boxes 
may be entered. 

“Pigeon holes made of iron or other metal are difficult to con- 
struct and very costly, but such pigeon holes, each provided with 
au ordinary metal door, would be sufficiently secere. 

‘Such a degree of security at comparatively a low cost is attained 
by covering the front of a series of. wooden pigeon holes with a con- 
tinuous metallic frontage—that is, a frontage which presents a con- 
tinuous surface of metal; or, in other words, a surface which covers 
the ends ot the wooden pigeon holes In such a manner that those 
portions of the wood to which the metallic framnes are attached can- 
not be attacked when the doors making part ol the frontage are 
closed. In constructing Yale’s invention the body of the boxes or 
the series of pigeon holes is to be made of wood in any usual man- 
ner, and the fronts thereof. viz.. the doors and their frames, are to be 
inade of iron or other suitable metal. 
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“Each door frame is of such size that it aids in covering the ends 
of the wooden partitions that form the pigeon holes to which it is 
applied, and these frames (see figure 1) are of such size and shape 
that where a series of them are combined with a series of pipeon 
holes they cover the whole of the ends of the wood. 

“Each door frame is a plate of metal, aa, which, when in place, 
overlaps a part of the ends of the wood-work surrounding the pigeon 
hole, the outside of the frame enc losing a greater area than the ori- 
tice of the pigeon hole, and each frame has an ear, 66, which enters 
the pigeon hole; but the ear may be continuous or notched out at 
intervals. The door is of iron or other metal, solid at top and hav- 
ing ali Ope ning, e, be low, In Which a plate » of olass is secured and is 

hinged to thre Irame as at €¢. It is preferable Lo locate rods 
1S2. off behind the plate so as to prevent the introduction of a 

hand if the glass be broken and so as to form and hinge the 
door that when shut it enters within the frame, so that it cannot be 
lifted from its hinges when shut. . 

‘When the frames are all in place ( ach frame Is riveted or bolted 
to the wood-work to fasten it thereto, and is also riveted or bolted to 
its four ne i@hbors to secure the frames to each other. See hh, f hgure 
2. ‘Thus each frame is secured to the wood-work so that it cannot be 
removed tili the rivet or the wood-work is cut away or broken. 

‘When all thie irames are 1n }) la Cc a continuous metallic 1 frontage 
protecting the wood-work 1s pres ind upon the outside of the series 
of boxes—that is, the side where the public can anna the boxes. 

” Keach door has cl lock attache (| LO it. the bolt of which is actuated 
through the intervention of an arm, K, in the manner and for the 
purpose set forth in a patent for the invention of Linus Yale, Jr., on 
thi twenty-fourth day of October, 1S71, No. 120,177. 

“An iron door in ame isnot claimed as of Yale’s inven- 
tion, as such doors have been used in safe vaults and for furnaces.” 

[It will be seen that the specification of the reissue makes the In- 
vention to consist of two parts: First, a metallic frontage of doors 
and their frames, the |: COVE io the ends of the boards which 
form the pigeon holes; and, second, the riveting or bolting of each 
frame to its four neighbors to secure the frames to each other. The 
lMportant question In the case 1s whether this specification en - 
larges the invention by the introduction of new matter, and the 
reissue Is therefore rendered void. The reissue describes the in- 
vention in broader terms than were used in the = original 
specification or in the original claims, and therefore put- 
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ting a narrower construction upon the words “applied for.” 
(he reissue describes a broader invention than was 
LSS originally applied for, because the claims and specifications 


were harmonious, but it describes the invention which the 
history of the'art and the patent shows should have been applied 
for in the same invention which, aided by the light which is thrown 
upon the original patent by the knowledge of thestate of the art, we 
can see formed the subje et of the original specification, but was there 
cramped within too narrow bounds. ‘There is more matter in the 
reissue than was contained in the original, and it is matter which 
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presents the Invention as consisting of two separate and independent 
features, whereas by the original it was presented as consisting of 
those two features in combination ; but the original imperfectly de- 
scribed the invention which was really made, though it correctly de- 
scribed the invention which was embraced in the claim. Is such 
matter new matter within the meaning of the statute? 

The principles by which this question is to be decided have been 
laid down in a recent decision of the Supreme Court, as follows: 
“ These reissues, being granted 1n 1872, were subject to the law as it 
then stood, being the act of July 8, 1870, the fifty-third section of 
which (reproduced in section 4916 of the Revised Statutes) relates to 
the matter in question. It seems to us impossible to read this sec- 
tion carefully without coming to the conclusion that a reissue can 
only be granted for the same invention which formed the subject of 
the original patent of which it isa reissue. The express words of the 
act are ‘a new patent for the same invention ;’ and these words are 
copied from the act of 1856, which in this respect was substantially 
the same as the act of 1870. 

“The specification may be amended so as to make it more clear 
and distinet: the claim may be modified so as to make it more con- 
formable to the exact rights of the patentee, but tue invention must 

be the same. So particular is the law on this subject that it 
ISt. = is declared that ‘no new matter shall be introduced in the 

specification. This prohibition is general, relating to all 
patents; and by ‘new matter’ we suppose to be meantsew substan- 
tive matter, such as would have the effect of changing the invention 
or of introducing what might be the subject of another application 
lor a patent. 

“ The danger to be provided against was the temptation to amend 
al pal nt so as to cover Improvements which might have come into 
use or might have been invented by others after its issue. The 
Legislature was willing to concede to the patentee the right to 
amend his specification so as fully to describe and claim the very 
invention attetnpted to be secured by the original patent, and which 
was not fully secured thereby in consequence of inadvertence, ac- 
cident, or mistake, but was not willing to give him the right to patch 
up his patent by the addition of other inventions, which, though 
they might be his, had not been applied for by him, or if applied for 
had been abandoned or waived. For such invention he is required 
to make a new application, subject to such rights as the public and 
other inventors may have acquired in the meantime.” The court 
also quote, with apparent approbation, the remarks of Mr. Justice 
Grier in Goodyear vs. Day, partially reported in 2 Wall., Jr., 285. 
Goodvear’s patent of 1544 claimed only the process of vulcanizing 
india-rubber, and inadvertently omitted to claim the exclusive use 
of the product. In 1840 it was surrendered and two new patents were 
issued, one for the process and the other for the composition. The 
validity of the reissue came before Judge Grier. He decided that 
both patents were for the same invention, and in reply to the ob- 


jection that the latter patent claimed more than the original he 


said: “If the latter patent is for precisely the same invention, art, or 
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discovery as that described in the first, the objection that 1t claims 

more is a mistake of fact. If the last patent differs from the first 

| ) ly and definitely the real principles 

1IS5~—s of the invention, so that those who wish to pirate 1t may not 

i nity through the imperfection 

of the language used in the first, there has arisen one of the cases 

for which it was the intention of the act of Congress to provide, and 

the objection is worthless in point of law.” Powder Co. vs. Powder 
Works, 98 U.S., 126. | 

[ understand that the Supreme Court in the case cited and in 
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other eases 1ntenad to deciare that in a reissue the same and ony the 
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clearly and accuratelV >: DU that other mnventions of the patentee 
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or modifications of the patented mvention which had not been at- 
tempted to be secured or had not been appiled for cannot be em- 
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} | ‘ . . : . .. 4 + 
ent onee granted, the etfeet of whieh would be to enable the patentee 
tO appropriate Other Inventions made prior to such aiterations. 
ee tet ie — 
Railwav Co. vs. Savles. 97 ULS., 554. 
> 7; P ] ? ] : 
But if the patentee has made a palpable Mistake and has limited 
. . ~ ’ , ; ‘ 4 : > . . : } oe 
his real invention by a misstatement of its prineiples, so that he is 


{ 
shah ba tose tse feast of tis inbor. es Menai t he wee 
<i out it) {Is{ Liit PERCU VE FS mloor, ei SiabUUiGdi De ar rmitted i) restate 


~ 
—~ 
— 
—¢ 
f 
9 
—_ 


and, if need be, enlarge his specitication, so as to include the same 
invention, Which was plainly the subject of but was not fully secured 
by the original patent, although literally the enlarged invention is 
one which he did not apply for in his original specification, because 
that specification, by a misstatement of his actual invention, applied 
for a narrower patent than he was entitled to have 
LS6O As thus « x plain d there is no substantive new matter in 
the reissued specification. ‘The claims of the reissued patent 
are as follows: 

Kirst. The combination, substantially as specified, of a series of 
metallic door frames and doors with a series of wooden pigeon holes, 
whereby a series of post-oftice boxes with a continuous metallic 
frontage is formed. 

Second. The combination, substantial] Vas deseribed, of a series 
of wooden pigeon holes with a series of metallic door frames or 
doors, and with rivets or bolts which attach the frames to the wood- 
work, whereby a contiauous metallie frontage, secured to the wood- 
work of pigeon holes, is obtained. 

Third. The combination, substantially as described, of a series of 
wooden pigeon holes with a series of metallic door frames and doors, 
and with rivi ts or bolts whieh attach the frames both to the wood- 
work and to each other, the combination being substantially such as 
described. 7 
Fourth. The combination of a metallie door with a glass panel 
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and with a frame to which this door is hinge d, sald frame being so 
constructed as to ecovera part of the ends ol the woode 1} partition 
forming pigeon holes, and being applied thereto, the combination 
being substantially as specified. 

fifth. The combination of a post-office box or pigeon hole open 
to the rear with a metallic frame or door to protect the front end 
of it. 

The fourth and tif fth claims are admitted to be for a Si ingle box. 
and not to be for a series of the elements. They are,in my opinion, 
void. 

The invention was not, in fact, for a post-office box with a metallic 

door and frames. It was for a series of metallic doors and 
IS7 ~—s door frames with a series of wooden pigeon holes, said frames 
forming a continuous metallic front. 

The seope and object of the invention was to provide a safe 
and economical set of boxes: and althou oh it is necessary to make 
one box before a series can be made, each box was deseribed and 
was made solely with relation to a tier or series of boxes; and if a 
single box was Yale’s invention, it would be in violation of the prin- 
ciples which have been quoted to include itin the reissue. The first 
claim is fora series of metallic doors and metallie door frames, with 
a series of wooden pigeon holes, forming a continuous metallic front- 
age, substantially as described, frames and wood-work being fast- 
ened together 1n some suitable manner. 

The second elaim contains the limitation that the means of secur- 
ing frames to wood-work is by rivetsor bolts. The third claim con- 
tains the limitations of the first claim of the original patent, and is 
not alleged to have been infringed. 

As thus construed, there is no question in regard to the infringe- 
ment of the first and second claims. The defendant's sae are a 
series of separate and complete wooden boxes with metallic doors 
and metallic door frames, the flanges of the door frames being so 
wide that a continuous metallic frontage is formed, and the frames 
being closely fastened to the front and sides of the wood-work. 
When arranged in a series the boxes are secured to each other in 
this way: Each box is provided on both sides with vertical grooves 
and on the top and bottom with transverse grooves. When the 
boxes are placed in position—z. e., side by side and one above another, 
wooden pins are placed in these grooves, and thus the boxes are 
keved or fastened. together. The unlawful claims introduced into 
the reissue it is proper to disclaim. O’Rielly vs. Morse, 15 How., 62; 
Schillinger vs. Gunther, 16 O. G., 905. 

Let there be an interlocutory decree for an injunction and 
ISS = for an account of profits and damages as respects the first 
and second claims of the patent, but without costs. 
FREDERICK H. BETTS anp 
CAUSTEN BROWNE, 
For the Plaintiff. 
CHARLES R. INGERSOLL, 
For the Defendant. 
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Compv’r’s Exuipir Natronat Lock Orper. J. G., Jr., Ex’r, Feb- 
ruary 8, 1552. 


At a ecireuit court of the United States held in and for the southern 


district ot Ne WwW Yi oo the court-louse in the city of New York. Ol} 
the 29th day of Mareh,. 1S79 =< 


Present: Hon. leaned Blatchford, circuit judge. r 
THe YALE MANUFACTURING Co. ° 
i's, 
THe NATIONAL Lock MANUFACTURING Co. ef al. 
A motion for preliminary injunction having been made herein, and 
the same coming on to be heard on the amended bill of complaint 
and affidavits on the part of complainants, and due proof of service 
ee ee National Lock Manufactur- 
ing Company, and no one appearing for the said defendants, the 
National Lock Manufacturing Company: 
SY On motion of complainants’ solicitors it is ordered that a 
preliminary injunction issue out of and under the seal of 
this court enjoining and restraining the defendants, The National 
Lock and Manufacturing Company, and their officers, cierks, agents, 
BOreanth, aie workmen from making, using, or vending to others to 
be use d. any post-othce boxes or fronts for post-office boxes. as here- 
tofore constructed by said defendants, containing or embodying the 
laventions described and claimed 1 the first claim oft the reissue r 
letters patent No. 7625, set forth in the bill, and in the first claim of 
reissued letters patent No. 7624, set forth in the bill, and in the six 
elaims ot reissued le tters patent No. TO. set forth In the bill, or 
from otherwise Infringing said claims of said letters patent or either 
of them in anv way whatsoever. 
[ SEAL. | SAM?L BLATCHFORD. 
A COpyV. | 
JOSEPH M. DEUEL, Cl 
190) =Compu’r’s Exniprr Cuampers’ Decree. J.G., Jr.. Ex’r. Feb- 
ruary 2S, 1SS2. 
Ata stat d term ol the ( ircuit court of the United States for the 
eastern district of New York, held in and for the said district. at the 
> Be 


a — acento Hag brooklyn, on the 9th day of April, 1878. 
Present: Hon. Charles L. Benedict, district judge. 


THe Yate Lock Manvuracturtne Company 


Joun L. Cuampers, Doing Business as The Johnson pin Equity. ‘ 
Rotary Lock Diesel: | 
Uhis cause having come on to be heard at this March term of this 
court upon the proceedings and the proofs taken on the part of the 


| 


complainant herein, and after due proceedings had, and the defend- 
ant having failed to comply with the terms of the order entered in 
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this cause on the 11th day of March, 1878, allowing him further 
time for the taking of testimony herein, and not having filed a bond 
in $6,000, as required by said order, no one appearing In opposition 
thereto, it is ordered, adjudged, and decreed that the letters patent 
of the United States issued to Jacob Beidler, of Lincoln, I)linois, 
dated the 25th day of August, 1866, No. 57464, and by him assigned 
to the complainant herein and reissued to said complainant on the 
24th day of April, 1877, as No. 7625 and the said reissue thereof are 
cood and valid in law. 
191 That the letters patent of the United States issued to Silas 
N. Brooks, as administrator of the estate of Linus Yale, Jr., 
of Shelburne Falls, Massachusetts, dated the 19th day of September, 
1S71, No. 119,112, and reissued to said Silas N. Brooks, as adminis- 
trator, on the 9th day of July, 1872, as No. 4963, and thereupon 
duly assigned to the complainant herein and reissued to said com- 
plainant at the request of said administrator on the 24th day of 
April, 1877, as No. 7625, and the reissue thereof, No. 7625, are good 
and valid in law. 

That the letters patent of the United States issued to William H. 
Bramble, of Decatur, Illinois, dated the 3d day of April, 1866, ante- 
dated the 80th day of March, 1866, No. 53562, and by him assigned 
to the complainant herein and reissued to said complainant on the 
24th day of April, 1871, as No. 7624, and the said reissue thereof 
are good and valid in law, each of said patents and each of the re- 
spective reissues thereof being for “an improvement in post-office 
boxes.” 

That the said Jacob H. Beidler, Linus Yale, Jr., and William H. 
Bramble were respectively the first and original inventors and dis- 
coverers of the inventions described and claimed in said several let- 
ters patent issued for their inventions respectively and in the speci- 
feations annexed thereto, and that the Yale Lock Manufacturing 
Company, the complainant, is the exclusive owner of the said reis- 
sued letters patent. 

That the defendant, John L. Chambers, doing business as the 
Johnson Rotary Lock Company, bas infringed upon each and all of 
said reissued letters patents and upon the exclusive rights of the 
complainant under the same—that is to say, by making, using, and 
vending to others to be used, since the reissue of said respective let- 
ters patent, without right or license from the complainant, certain 
post-office boxes substantially as described in said letters patent and 

the respective reissues thereof, and has also violated the rights 
192 ~=of said complainant by offering and threatening to infringe 
said letters patent. 

And it is further ordered, adjudged, and decreed— 

That the complainant do recover of the defendant the profits, gains, 
and advantages which the said defendant has derived, received, or 
made by reason of the infrmgement of the complainant’s pat nts, as 
set forth in the bill of complaint, by any manufacture, use, or sale, 
and that said complainant do also recover any and all damages it 
has sustained by reason of any infringement of said letters patent 
by the defendant. 


ag Ss 


titi j j i i k it’j i > iid oo i as master 
of this court, to take and state the account of said gains, profits, and 
advantages and to assess such damages and to report thereon with 

- i : 

all convenient speed; and the defendant is hereby directed and _ re- 
quired to attend before said master from time to time as required, 
and to produce before him such books, pape rs, and documents as re- 
late to the matters at Issue, and to submit to such oral examination 
as the master mav require 

And s Jurther o lere ls yu leed, and decreed— 

— . . } } } “ } 

Phata perpetual Ln n issue out of and under the seal of this 
court enjoining and restraining the defendant and his associates, 
clerks, agents, servants, and workmen from, directly or indirectly, 
making or causing to be made, using or causing to be used, or vend- 
Ing to others to be used, 11 ny manner any post-office boxes made 
or construeted as have been heretofore used bv the defendant con- 
taining mbodvineg vy of the inventions described and claimed 
in said reissued patents. to wit 

ln thre [Hla Le I r patel 

1. A post-office delivery box open at one end for the insertion of 
! matter ; closed at the other bv a door secured by a key lock 

substat V as | for the purpose deseribed. 

- . 

193 2? The combin n of a post-office mail delivery box open 

at one end tor tl isertion of mail matter and elosed at the 
other, and by a door provided with a key lock and a fastening de- 
vice, bv means of whi | post-othee ofhieials on the inside ean 
Hermit or prevent access t ie interior of the box from the outside 
5 . . *% 
at WHI without Ise a key, substantl lly as deseribed. 

>. ‘ } | 4 | DOstT-¢ thee lock Dox. 9 locking leve r 

pable of | y Opel | by a key from without pivoted to thi box 

. . 
and extending to the rear so as to be readily reached and operated 
by the postmas from within, and a corrugated locking plate se- 

. ‘ - . ; 

cured to the inside of the box door, whereby the postmaster can 
open the door without the use of a key, and can prevent it from 
being ened by a key from without. substantially as set forth. 

i In CO] Lnatlol \\ im POs t-¢ thie loek box. a locking lever 
capable of being operated by a key from without pivoted to the box 
ana e@Xtehad r lO t | rear so aS to readily reached and operated 
by thi postmaster from within, and an inclined face or projection, 

= . . 
subst i] aiiv as Gescl bed, Ol) the inside of the box door, against 
which the locking lever strikes to start the door open, substantially 
as set torth 

DP. In COMobMNALION WIth a post-othes loek box.a locking lever 
eapable of being operated by a key from without pivoted to the box 

: - . — 
and extending to the rear so as to be readily reached and operated 
by Liie poe sttouster Trom within and an alarm oell. the whole sO ar- 
ranged that the turning of the kev to unlock the door will cause 
the bell to be struck bv the lever, substantially as set forth. 


1) 
} : } - } © . : . 
Ln COoTnbInaAtTION WIth a post-omce LOCK box, al locking level 


ble of being operated by a key from without pivoted to the box 
and extending to the rear so as to be readily reached and Oper- 


1 by the postmaster from within, and a vibrating tag for 
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oe to the postmaster the box that has been unlocked, sub- 
stan ally as set forth. 

~ the said Bramble patent: 

1. A pigeon hole open at one end so that letters may be deposited 
In it and provided at the other end with a glazed door mounted on 
proper hinges so that the letters which are in the box may be delivered 
or taken out of that end to which the door is applied when such 
door is open, the combination being substantially such as de- 

scribed. 

2. In combination with a pigeon hole open at one end and pro- 

vided at the other end with a glazed door mounted upon proper 
‘eseva a latch or fastening contrivance substantially such as de- 
scribed, whereby the door may be held shut on the inside, thus 
preventing the renter of the box or other person from opening 
the box and taking out letters until the postmaster from the inside 
unlatches the door. 

3. In combination with a pigeon hole opening at one end and 
provided with a sash door at the other end, as described, the con- 
trivance by which the postmaster can open the door from the in- 
side. 

4. In combination with a pigeon hole open at one end and closed 
by asash door at the other end, both a latch or fastening contriv- 
ance and a contrivance substantially as described, for partially 
opening the door from the inside, the combination being substan- 
tially such as herein specified. 

In the said Yale patent: : 

1. As a new article of manufacture a metallic front for post-office 
lock boxes, consisting of a frame and door suitably hinged together 
and provided with a lock for controlling said door from the outside, 
the said front being adapted to fit and close one end of the box, the 
other end of whic * s open for the insertion of mail matter, sub- 


ioe as specified. 
195 2? The combination. substar necmne i Py s specified, of several 
door frames and doors with post-ottice boxes, whereby a con- 


tinuous metallic frontage 1s formed. 

3. The combination, substantially as specified, of two or more 
metailic frames and doors with post-office boxes, said frames having 
flanges which protect and inclose the front edges of the pigeon hole. 

The combination, subst intially as specified, of two or more 
metallic frames and doors with post- oftice boxes, the frames con- 
nected together by means of rivets passing through them and through 
the wood-work.of the pigeon hole. 

5. The combination, substantially as specified, of a metallic door 
provided with a glass panel and a metallic pigeon hole frame to 
— the door is hinged. 

The combination of a post-office box open at the rear end and 
met tallie frame secured to the front end of it,substantially as specified. 

Or from infringing said letters patent in any way whatsoever. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover of the defendant its costs of this suit, and that 
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the question of increase of damages and all further questions be re- 
served until the coming in of the master’s report. 


CHAS. L. BENEDICT. 
IKASTERN District of New York, 8s. 


[, b. Lincoln Benedict, el . of the circuit court of the United 

States for the eastern « rict of New York, do hereby certify 

196 ~=6 that the foregoing is a se copy of an original decree on file 
and remaining of record in my office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of Brooklyn, in the eastern district of 
New York, this 9th day of May, in the year of our Lord one thou- 
sand eight hundred and eighty-two, and of the Independence of the 
United States the one hundred and sixth. 


LL. s. | B. LINCOLN BENEDICT, Clerk. 
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‘CoMPLAINANT’s Exuipit J. B. Yate Letrer.” M’ch 28, ’83. J 
G., Jr., Eix’r 
Fes. 47H, ‘70. 
Gen. W. L. Burt, P. M. Boston. 

DraR Str: I have until to-day been unable to get an opinion by 
our counsel of the advisability or safety of the arrangement pro- 
posed in regard to patent for post-office locks and boxes. He says it 
will be very unsafe to allow the patent to issue to any one not the 
inventor, inasmuch as with our application as proof of our claim 
any one so disposed can call upon us to testify and perhaps break 
our own patent if we prove to have been the original inventors ; 
so no course now remains but to proceed with the examination, 
which is to take place to-morrow, I think, but which, if so disposed, 
I wish you would get postponed, and write us your views of the 
matter as it now stands and give us any suggestions you have to 
make. 

Please let us hear from you, with some idea of time at which you 
will return to Washington. : 


Yours truly, JNO. B. YALE, Jr 
197) = Dert’s Exntnit J. B. Y _ LETTER No.1. April 27, 1883. 
J. G., Jr., Ex’r. 

Yale Lock Manufacturing Company, Linus Yale, Jr., president. 
Works at Stamford, Conn.; offices and salesroom, 1 Barclay St., N. Y. 
Henry R. Towne, sec. and m’f’g manager; John B. Yale, treasurer. 

New York, 29th March, 1870. 
Gen. Wm. L. Burt, P. M. Boston, Mass. 

DEAR SiR: We have not heard from you since our last concern- 

ng patent, the papers for which can be ready for your signature in 


a tew hours; this matter should delay no longer, and if you are still 
willing to make an assignment of it in its issue to us, with exclusive 
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right to manufacture, paying you same royalty as at present—23 4 
we are ready. Please advise us by return mail how the matter 
stands. 

Yours truly, JNO. B. YALE, Treas’r. 


198) _Dert’s Exuisit J. B. YALE Letrer No.2. April 27, 1883. 
J. G., d?., EET. 


Works at Stamford, Conn.: ofhee and salesroom, No. 1 Barclay St., 
i i # 


Henry R. Towne, president; John B. Yale, treasurer. 


Yale Lock Manufacturing Company, exclusive manufacturers under 
the patents of the late Linus Yale, Jr. 


NEW York, 21st May, 1870. 
Gen. W. L. Burt, P. M. Boston, Mass. 

Dear Sir: I am in ree’pt of your favor of the 19th, and note con- 
tents. 

Our solicitor is instructed to make a duplicate of my father’s ap- 
plication for you to sign, and only awaits the return of the copy I 
sent for your inspection, which was the only one he had; so if you 
will forward it to me at once I will have the papers prepared at once. 

Yours, in haste, JNO. B. YALE, 77. 


Drert’s Exuipit J. B. YALE Letrer No. 3. April 27, 1883. J. G., 
Jr., Ex’. 


SHELBURNE FALLs, M’s., Dec. 6, 1867. 
Wim. L. Burt, P. M., Bosten. 


199 Deak Str: Your favor of 4th to hand and contents noted. 

The section boxes came to hand some weeks since. We make 
no lock that will go on the door as vou desire, but can make one, if 
vou will order a sufficient quantity to warrant us in doing so. I 
have ordered a lock and frame made from which to make our esti- 
mates, and also to forward to you for your approval, and will send 
it to you as soon as done. 

Yours truly, YALE & WINN M’F’G, 
J. B. YALE, 7F. 
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Der’t’s Exuipit TowneE Letter A. April 23,1888. J.G., Jr., Ex’r: 
| , 


Works at Stamford, Conn.; office and salesroom, No. 1 Barclay St., 


me os 


Henry R. Towne. president: _ treasurer. 
; 


Yale Lock Manufacturing 


e Company, exclusive manufacturers 
under the patents of the late Linus Yale, Jr. 


STAMFORD, July 2. 1870. 
Wim. L. Burt, Esq., P. M., Boston, Mass. : 


Dear Sir: I have to inform vou that early last month the repre- 
sentatives of the late Mr. Yale parted with their entire interest In 
this business and the patents upon which it is based, and to request 
that hereafter you address to the writer any communications re- 
lating to the agreement existing between us in regard to the P. O. 
lock-box patents, ec. Ordinary business communications should, 

ot course, be addressed to the Co. 


200 The negotiations between vourself and the Co. have been 
so entirely in the hands of Mr. J. B. Yale that I feel some- 
whatin the dark about them. I believe, however, that it was finally 
agreed that our application should be withdrawn in your favor, and 
that your patent should be assl@ned to us as soon as Issued, we to 
pay you a royalty of 10 ets. per box upon all sales of lock boxes. 


Mr. Renwick is now engaged upon this, but needs to know the 
date of your original application. Will you, therefore, be kind 
enough to send us this and also any other information vou may 
have relating to the matter. 


We have lately made efforts to Increase our P. O. werk, and with 
some success. Our agent was for some time at Portland endeavor- 
Ing to get our order for some 2,000 boxes for the new P. O. there. 
The supervising architect approved of the box and made a requisi- 
tion on the Dep't for them. There the matter hangs. Can you not 
help it on? 

[ have just seen the P. M. at Trenton, N. J., and hope to get in 


—_ 
‘ 


some 500 boxes there. In the next issue of the “U.S. Mail” you 
will notice our advertisement, which will, I hope, help us somewhat. 

We have as vet done nothing in regard to the New York P. O., 
believing it to be as vet too soon. In this matter we shall look for 
your assistance, and also for your advice, in regard to the best course 
to pursue. 


Is not the I] ep't building other offices, and ean you not have the 
lock boxes introduced in some of them? Please let me hear from 
you in regard to the several matters above referred to, and in the 
future I hope to have more frequent communications with you, and 
that you will co-operate with us in introducing the boxes. 


i 
3 
. 
; 
‘ 


' 


a 


' 


THOMAS L. JAMES. 117 


We ree’d payment vesterday for the boxes furnished for Bangor 
P ~ ~~ > 
ey 2 
Yours truly, 
HENRY R. TOWNE, Pt. 


When will you be next in New York? 


201. =Derr’t’s Exuipir Towne Lerrer B. April 27, 1883. J. G., 
JP., EX. 


Works at Stamford, Conn.; office and salesroom, No. 1 Barclay St., 
a 2 


Henry R. Towne, president. 


Yale Lock Manufacturing Company, exclusive manufacturers 
under the patents of the late Linus Yale, Jr. 


New York, Ju/y 26, 1870. 

Private. 

Wm. L. Burt, Esq., P. M., Boston, Mass. 

Drar Str: Before leaving Boston I made all the necessary ar- 
rangements with Mr. Eddy for the issue of your patents, and also 
forwarded to Mr. Yale’s administrator such papers as required his 
signature. These he advises me were promptly returned to Mr. 
Eddy, and so the whole matter is in good shape. This being the 
ease I hope you can*arrange to give us your promised assistance at 
an early day. As you suggested we have had a cut made of the 
boxes with which to head our advertisement, and will have the latter 
inserted in the next issue of the “ U.S. Mail,” of N. Y.; “ Postal 
Record,” of Chicago; “ P. O. Gazette,” of Washington, and will to- 
day send you cuts, &c., to be published in the Boston P. O. paper as 
vou offe red. We arealso m: iking two neat samples of 12 boxes each, 
to be sent, one to Mr. Mullett and the other to the P.O. Department. 
Would you advise our putting in any boxes in the Washington P. 
Q.; if so, how many, what size, &c.? Our advertisement in last 
month’s “Mail” has brought a number of inquiries from_ post- 

masters. Now, what we need to make the thing go is Gov- 
202 ernment patronage. Once have the box adopted by the Dep't 

and Iam satisfied there will bea large demand for them. 
What can you do for us towards this? Westill have no news from the 
Portland office, and begin to think we have lost the job. Did you 
write, as you spoke of doing, to ascertain just how the case stands 
and to try to help it on; if so, what success ? 

Hoping that you can give these matters early attention and that 
we will soon hear from you, I am 


Yours truly, HENRY R. TOWNE, P't. 
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Der’t’s Exuipir Towne LetrerC. April 27,1883. J.G., Jr., ex’r. 
No. 15. 


Office and works at Stamford, Conn.; salesroom, No. 1 Barclay St., 
N. Y. 


Yale Lock Manufacturing ‘ raga exclusive manufacturers under 
the patents of the late Linus Yale, Jr. 


[-xposition, 1867, universelle. Henry hk. Towne, pres't. 


STAMFORD, Dec. 12, 187 
Ilon. Jno. A. J. Cresswell, Postmaster General, Washington, D. C. 


Dear Sir: In our interview of yesterday afternoon you asked me 
what else we manufacture in addition to P. O. work, and in reply to 
the inquiry I mail herewith our illustrated price list, &e. 
203 Were it not for the delicacy which I feel about tendering any 
thing—no matter how small—to members of the Govern- 
ment, I would add that it would give me pleasure to send you any- 
thing in our line - manufacture for which you may have use. 
Should your decision in the lock box matter be adverse to us, you 
can at least nail on usin this way without either your motives or 
ours being impugned by any one, and it will gratify me to be able in 
any way to testify to my appreciation of your courtesy In giving me 
the hearing which you did 
understanding of the case is arrived at, and justice done, 
ident that the sol will be made in our fevor, but I also 
appreciate how difficult it is for you to give a matte. of this kind 
* ete Inve enn without slghting other more important 
(fairs, and, whatever th ie decision may be,I shall feel that it 1s fairly 
) uch af mation as you b: ave been able to consider. 
, perha ips, did not reply explicitly — your inquiry as 
to whether or not we have enough to ever offered P. M’s a commis- 
| ing Gov t orders for us, and desire to reiterate my state- 
such is not the case,and to state further that no one 
unconnected with this concern has any present or prospective inter- 
est In any orders with which we may be favored by the Government. 
That favoritism, whether interested or not, has been heretofore 
shown in the awarding of orders for this work, and that a decided 
preference has been felt (and shown) for our competitor, of Tam- 
many proclivities, 1 am well aware, but I have full faith that in your 
hands a decision will be made based solely upon justice and the best 
interests of the public service, and this is all that we should and do 
desire. 
If, when your decision is made, you will kindly advise me of its 
purport, I will deem it a favor. Aside from our pecuniary interest 
in this matter, we have so identified with the deveiopment of 
204 the lock-box business (being the first and for a long time the 
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only makers of them) that it is a matter of pride with us to 
obtain the Government patronage. Awaiting your further action, 
I am yours, very respectfully, 


HENRY R. TOWNE, P'%. 


The enclosed cut illustrates the principle of our locks. The P. O. 
lock has six pins. 


Exuipit Burt AssIGNMENT A. J. G., Jr., Ex’r. 
(2-175.) 
DEPARTMENT OF THE INTERIOR. 
(Vignette.) 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of an assignment from William L. Burt to the Yale 
Lock Manufacturing Company, recorded in Liber H 13, page 63. 
Said record has been carefully compared with the original, and is a 
correct transcript thereof. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 23d day 
of June, in the vear of our Lord one thousand eight hundred and 
elghty-three, and of the [Independence of the United States the one 
hundred and seventh. 

[ SEAL. | Kk. M. MARBLE, 


Lom MUssione Fe 
205 Liber H 18, p. 63. 


Whereas I, William L. Burt, of Boston, in the State of Massachu- 
setts, have invented certain new and useful improvements in post- 
ottice letter boxes and have applied for letters patent of the United 
States of America therefor, my application having been filed in the 
Patent Office in March 26th, 1869: 

Now, therefore, this indenture witnesseth that for and in cousid- 
eration of ten dollars in hand paid, the receipt whereof is hereby 
acknowledged, I have assigned and set over, and do hereby assign, 
sell, and set over to the The Yale Lock Manufacturing Company of 
Stamford, in the State of Connecticut, all the right, title, and interest 
whatever which I now have or by letters patent would be entitled 
to have and possess in the aforesaid invention, the said invention 
being described in the specification as prepared atid executed by me 
for the obtaining of said letters patent, the whole to be held and en- 
joyed by the said company and their legal representatives to the full 
extent and manner in which the same would bave been or could be 
held and enjoyed by me had this assignment never been made, and 
I do, by these presents, authorize the Commissioner of Patents to issue 
the said letters patent to the said company and their legal repre- 
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sentatives as the assignees of my whole right and title to the same 


and to the new invention afore sald. 
In witness whereof I have hereto set my signature and seal this 
thirteenth day of July, A. D. 1870. | 
WM. L. BURT. [SEAL. 
Witness: 
THOS. L. HARMAN. 


Recorded July 27, 1870. 


Ex’d: C. F., BE. L. L. 


206 Exuipit Burr AssIGNMENT B. J. G., Jr., Ex’r. 


o 


(2-170.) 
DEPARTMENT OF THE INTERIOR. 
( Vignette.) 
UnNireD STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 


. 


This is to certify that the annexed is a true copy from the records 
of this office of an assignment from William L. Burt to the Yale 
Lock Manufacturing Company, recorded in Liber H 138, page 62. 
Said record has been carefully compared with the original and is a 
correct transcript thereof. 

In testimony whereof I, Ik. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Oftice to be aftixed this 23d day 
of June, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and seventh. 

[SEAL. | Ek. M. MARBLE, 
Commissioner. 


Liber H 18. p. 62. 


Whereas I, William L. Burt, of Boston, in the State of Massachu- 
setts, have invented an improvement in post-office letter boxes 
207 or in locks therefor and have applied for letters patent of the 
United States of America therefor, my application having 

been filed in the Patent Office on June 16th, 1869: 

Now, therefore, this indenture witnesseth: That for and in con- 
sideration of ten dollars in hand duly paid, the receipt whereof is 
hereby acknowledged, I have assigned and set over, and do hereby 
assign, sell, and set over, to the Yale Lock Manufacturing Company 
of Stamford, in the State of Connecticut, all the right, title, and in- 
terest whatever which I now have or by letters patent would be en- 
titled to have and possess in the aforesaid invention, the said inven- 
tion being described in the specification as prepared and executed 
by me for the obtaining of said letters patent, the whole to be held 
and enjoyed by the said company and their legal representatives 
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to the full extent and manner in which the same would have been 
or could be held and enjoyed by me had this assignment never been 
made. 

And I do by these presents authorize the Commissioner of Pat- 
ents to issue the said letters patent to the said company and their 
legal representatives as the assigness of my whole right and title to 


the same and to the new invention aforesaid. 
In witness whereof I have hereto set my signature and seal this 
thirteenth day of July, A. D. 1870. 
WALL. BURT. [sear.] 
Witness : 
THOS. L. HARMAN. 


Recorded July 27, 1870. 


208  “ DErFENDANT’s Exutpit YALE’s AppiicaTtion.” | March 6,’83. 
J. G., dv., EET. 
(2-179.) 
DEPARTMENT OF THE INTERIOR. 
( Vignette.) 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted Silas N. Brooks, administrator of Linus Yale, 
Jr., deceased, September 19th, 1871, No. 119,212, for imp’t in post- 
office letter boxes. 

In testimony whereof I, k. M. Marbie, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-first day of March, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the 
United States the one hundred and fifth. 

[u s.] Ek. M. MARBLE, 
Commissioner. 
To the Commissioner of Patents ; 
The petition of Linus Yale, Jr., of Shelburne Falls, in the county 
of Franklin and State of Massachusetts, respectfully repre- 
209 sents that he has invented certain new and useful improve- 
ments in post-office boxes which, he verily believes, have not 
been known or used prior to the invention thereof by your peti- 
tioner. 

He therefore prays that letters patent of the United States may 
be granted unto him therefor, vesting in him and his legal repre- 
resentatives the exclusive right to the same, upon the terms and 
conditions expressed in the act of Congress in such case made and 
provided, he having paid fifteen dollars into the Treasury of the 
United States and otherwise complied with requirements of said act. 
16—162 
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And he hereby aut thorizes Henry BS. Renwi vk, of No. iwi East 
Ninth St.. New York, LO cae as Is altorne Vy in prese nting iy and prose- 


cuting this application and to receive the patent when granted. 
LINUS YALE, Ji 


To all whom it may concern: 

Be it known that TI, Linus a Jr. of Shelburne Falls, in the 
county of Franklin and State of Massachusetts, have invented cer- 
tain new and useful improvements In post-ol ftice boxes, and that the 
following, taken in connection with the iodine is a full, clear, 
and exact description thereof. In the drawings— 

Fig. first is an elevation taken from the front or delivery side of 
a series of boxes. 

‘ig. second is a vertical section through the same, and Fig. third 
1S a front ele ee of a s1n: o| » box frame with the door Open. The 
body of these boxes is to i made of wood in the pre manner, 
namely, a series of pigeon holes, but the front of the box and the 
door are made of iron or other proper metal. Each door nies or 

box front isso shaped that it aids in covering the edge of the 
210 wooden partition or pigeon holes, and is connected with the 

other frames above, below, and on each side of it in such 
manner that the frames make a continuous frontage, no part of 
which can be removed (from the outside) without pulling down 
other parts and breaking the wood-work, so that a surreptitious re- 
moval of the front of any box in order to get possession of its con- 
tents is practically impossible. Each frame made as before stated 
of metal has all around it a fl: inge, @ a, which protects the outside 
of the wood-work; the sides of the frame 4 4 enter and fit closely 
against the wood forming the pigeon holes, and may be continuous 
or notched out at intervals, and each frame has attached to it one 
leaf of two or more hinges, ec. ‘The door is of iron, solid at the 
top where the lock d is attached, and having an opening, e, below 
closed by a plate of glass. I prefer to locate rods, f f, behind the 
plate to prevent the introduction of a hand if the olass be broken, 
and so to form the door that when shut it enters within the frame. 
see gq’ g’, so that it cannot be lifted from its hinges. 

When the frames are all in place each frame is riveted through 
the wood- work to e: ach of its ne ighbors (see h hr. ig. 2d), and thus 
a continuous iron frontas re Is formed. 

Kach door has a sm: all spring bolt, t,anda lock. I preter to use 
the pin lock formerly patented by me and shown in these drawings, 
as the keys thereof are small, the lock comparatively safe, and as a 
great number of locks can be easily made, each with a different key. 

The lock acts upon the bolt by means of a wire, /;, attached to the 

turning parts of the lock; this wire rests against the 
Oct. 18, 1869. pin or knob / of the bolt; when that pin is adjusted 
[in]* the position shown in the drawings, as the key 
is turned to unlock, the wire moves in the are of cire le : and retracts 
the bolt; but if the pin be adjusted by turning it 
Oct. 13, 1869. [turned ]* up into the vertical slot of the bolt case, 
then the wire cannot come in [is out of ]* contaet 
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with it and the bolt cannot be moved by the key; instead of 
211 making the pin of the bolt adjustable the wire & may be 
made so by being [or this wire may be]* so loosely secured 
to the turning part of the lock that it ean be ad- 
Oct. 13, 1869. justed [moved ]* (the vertical part k’ being turned 
inwards and ht ards) so as not to engage with the 
pin or knob /of the bolt; when the wire is so ad- 
° justed [moved |* the door cannot be opened from the 
outside even by the use of the proper key; and this 
contrivance is a useful one, as it prevents access to the box in case 
of loss of a key or in other cases when the postmaster may desire it. 


Erased. [A small button accessible from the inside only or an ad- 
ditional bolt would produce the same result. ]* 


I do not claim a door partly glazed and with a lock upon it fora 
post-office box, nor broadly a lock so connected with a bolt that it 
may be disconnected from or connected with it, the latter device 
being common in front doors of houses. 

But I do claim as my invention— 

First. The combination of several box frames with each other 
Erased. and with the partitions between them [pigeon holes }* 
as deseribed by the means of rivets passing through the frames 

and the partitions intervening between the said 
Sept. 6, 1869. frames [wood-work],* the combination being sub- 
stantially as described. 

Second. I claim the above combination in combination with the 
flanges making part of the frames and protecting and enclosing the 
exterior of the partitions | wood-work |* substantially as described. 

Third. I claim a pin lock in combination with a spring bolt 
Erased. upon a door|*, by means of an adjustable connection 
Oct. 15,69. [contrivance |* substanti: ally such as described, so that 

| the bolt may be moved when the lock is actuated by 
the key and [or]* may be disconnected from the lock. 


LINUS YALE, JR. 


Witnesses: 
JULIAN L. YALE. 
JOHN H. AMES. 


212. Strate or MAssAcHwuseETTs, | __. 

{ ounty of Franklin. j S$. 
21st SEPTEMBER, 1868. 

On this day of September, 1868, before me, a notary pu blic, per- 

sonaliy appeared the within-named Linus Yale, Jr., and made 

solemn oath that he verily believes himself to be the original and 

first inventor of the within-described improvements in post-office 


* Words and sentences enclosed in brackets erased in original. 
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boxes; that he does not know or believe the same were ever before 
known or used, and that he is a citizen of the United States, 
[L. Ss. | ARTHUR MAXWELL, 
Notary Public. 


Endorsed: Specification, petition, and oath of L. Yale, Jr. Filed 
Sept. 30, 1868. Cancelled Aug. 24, 1871. 


. 
; 


U.S. PATENT OFFICE, 
WASHINGTON, D. C., Jan. 20, 1569. 
Linus Yale, Jr., eare Henry B. Renwick, Esq., 17 East 9th street, 
New York, N. Y.: 
Please find below a communication from the examiner in rela- 
tion to your application for improved post-office boxes filed Oct. 1, 
1S68. 


’ 


Very respectfully, —— 
Com ni LSSiONe if 


EXAMINER'S Room No. 1. 


213 The application above referred to has been examined. The 
box frames covered by the first and second claims are not 
regarded as presenting any patentable ditference from the ordinary 
metallic door and window frames in common use, as shown, for ex- 
ample, in the rejected and withdrawn cases of W. Wright for a 
metallic window frame and _ sash, filed August 1, 1546; of Russel 
Judson, filed Sept. 5, 1551, for a “east-1ron sash and frame,” and of 
W. B. Treadwell, filed Aug. 29, 1855, for a shutter and door (draw- 
ings in architecture). 
The first and second claims must therefore be refused. 
Resp'y, WM. B. TAYLOR, £x.. 
Per GEORGE if. CLARKE, 
2d Assist. Ex. 


Isndorsed: To L. Yale, Jr.. Letter V 12, Jan. 20. ’6S. 


Application of Linus Yar, JRr., imp'ts in post-office boxes. Filed 
(et. ist, 1S6S. 


34 Beacn Sr., New York, Sept. 1st, 1869. 


Hon. Commissioner of Patents. 


7 
' 


Sir: You are hereby authorized and respectfully requested to 
permit Mr. Wm. D. Baldwin to act for the writer in the above 
matter. 

Yours respectfully, S. N. BROOKS. 
 bLinus Yale. . 
CLENWICK., 

Endorsed: Linus Yale, Jr., imp’ts in post-ofhce boxes. Pow. of 

att’y to W. D. Baldwin. Patent Office, U.S. A., Sept. 6, 1869. 


oe 
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214 Before the Hon. Commissioner of Patents. 


Application of LINus Y ALE, JR., Imp’ts In post-office boxes. Filed 
Oct. Ist, 1868. 


Whereas Linus Yale, Jr., did, in his lifetime, file an application 
in the Patent Office for a patent forthe above-stated !mprovements, 
and has since deceased; and whereas I, Silas N. Brooks, of Bernards- 
ton, Mass., have been duly appointed administrator of the estate of 
said Yale: Now, I hereby appoint and request the Commissioner of 
Patents to recognize Edward S. Renwick, of New York, to be my 
true and lawful attorney, for me and in my name to prosecute the 
said application for and receive the patent ; to alter and amend the 
descriptions, drawings, and claims previous to the issue of the patent; 
to withdraw the application; to appoint one or more substitutes 
under him or in his stead, and the same to revoke at his pleasure, 
and generally to do every act and thing which I might rightly do 
to obtain the said patent, hereby ratifying and confirming each and 
every act he and his substitutes may do for that purpose. 

Bernardston, Mass., Aug. 12, 1569. 

SILAS N. BROOKS, 
Administrator of Estate of Linus Yale, Jr. 
Witness : 
ARTHUR MAXWELL. 


COMMONWEALTH OF MASSACHUSETTS, | 
Franklin, 


» oes 
12rH, A. D. 1869. 
Then personally appeared Silas N. Brooks and acknowledged the 
above instrument to be his free act and deed. 


Betore me— 
[L. s.] ARTHUR MAXWELL, 
; Notary Public. 


Endorsed: Power of attorney. Filed Aug. 19,69. Patent Office, 
Aug. 19, 1869. : 

215 WASHINGTON, Sept. 6, 1569. 
To the Commissioner of Patents: 

Str: Amend the post-office box specification of Linus Yale, Jr., 
filed Oct. 1, 1868; by inserting in the first clause of claim, after 
“ wood-work,” the words “intervening between the said frames.” 
A re-examination is asked on the amended claim. 

Respectfully, LINUS YALE, Jr., 
By his att’y, WILLIAM D. BALDWIN. 


None of the references cited in the official letter show the combi- 
nation claimed by Yale. Judson shows simply a single cast-iron 
frame and door without wood-work, and shows neither “ pigeon 
holes,” “ box frames,” or “ rivets,” as claimed by Yale. The same 
remarks apply to the other references. 

Respectfully, | WM. D. BALDWIN, Atty. 
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Endorsed: Amendinent. Linus Yale, Jr. Post-office box. Amend- 
ment, Sept. 6th, 1869. Patent Office, U.S. A., Sept. 6, 1869. 

10th. U.S. PATentT OFFICE, 

WASHINGTON, D. C., Sept. 10, 1869. 

Linus Yale. care of Wm. D. Baldwin, W., D. C.: 

‘lease find below a communication from the examiner in relation 
to your application for imp’t in post-office letter boxes, filed Oct. 1, 
LS6OS. 


Very r spectfully, ——— 


Commissioner. 
216 EXAMINER'S Room No. 1. 
In the matter above referred to, as the third claim, which 
embraces a lock applicable to doors generally, Was regarded Olh CX- 
amination as probably presenting a patentable novelty, it was hoped 
that the two claims objected to would have been withdrawn from 
this application. As the first and second claims will probably in- 
volve further discussion, and as they relate to features entirely un- 
connected, in design and operation, with the subject of the third 
claim. a decision of the ease must now be insisted on, in order to 
restrict the claims to a proper unity of invention. The examination 
of the case is accordingly suspended for that purpose. 
WM. B. TAYLOR, Exvaminer. 
Endorsed: To Linus Yale. Division required Sept. 8, 1869. 
WASHINGTON, Oct. 13, 1869. 
To the Commissioner of Patents: 
Sir: Amend the post-office letter-box application of Linus Yale. 
filed (et. g LS6S,. as follows: 


Pr. 3, L. 8. Erase “in” and insert “adjusted to” before 
“the position.” 
ae | 2 Erase “turned” and insert “adjusted by turn- 
Ing it.” 
13. Icrase “is out of” and insert “ eannot come in.” 
- * 36 30. Krase “asthis wire may be ’ and insert “instead 


of making the pin of the bolt adjustable, the 
wire / may be made so by being.” 


a Change “ moved” to “adjusted.” 
ga me 0) Change “ moved” to “ adjusted.” 
21/ P. 3. L. 25. Erase “A.” 
7. oo Erase lines 26, 27, and 28. 
r. 4.L. 9, 10. Erase pigeon holes and insert “the partitions 
between them.” 
. oe Erase “ wood-work” and insert “ partitions en- 
tering between the said frames.” 
7 ee Change “ wood-work” to “ partitions.” 
oe 2 Erase “upon a door.” 
ei ee Change “a contrivance” to “an adjustable 


connection.” 
Change “or” to “and. 
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The above amendments, it is hoped, will obivate .the objections 
of the official letter of Sept. 10, 1869. In declining to make the di- 
vision required by the office attention is respectfully called to the 
decision of the examiners-in-chief in the matter of the application 
of A. B. Graham for a harvester, patented April 7, 1868, decision 
dated Mar. 14, 1868, and to the argument filed on that appeal. 

A re-examination is requested. 

Respecifully, 


LINUS YALE, Jr., 
By his att’'y, WM. D. BALDWIN. 


Endorsed: Amendment. Linus Yale, Jr. post-office box. 
Amendment, Oct. 15, 69. Patent Othee, Oct. 18, 1869, U.S. A. 


U. S. PATENT OFFICE, 
WASHINGTON, D. C., Oct. 16, 1869. 
Linus Yale, Jr., care of Wm. D. Baldwin, W. D. C.: 
218 Please find below a communication from the examiner in 
relation to your appl’n for imp’t in P. O. boxes, filed Sept. 
D0. TS69. 


Very respectfully, 
Commissioner. 


EXAMINER’S Room, No. 1. 
In the matter above referred to the amendment and communi- 
eation filed the 13th inst. have been considered. For the reasons 
assigned in the official letter of Sept. 10th a division of the case 
must be a second time insisted on before the application is re-exam- 
ined on its merits. 


WM. B. TAYLOR, Examiner. 


Endorsed: To Linus Yale. Division required. Oct. 16, ’69. 


Appeal.to the Commissioner in Person. 
In THE UNITED STATES PATENT OFFICE. 


In the Matter of the Application of Linus YALE, Jr., for a patent 
for post-oftice letter boxes. Filed Oct. 1, 1868. 
W ASHINGTON, Nov. 29, 69. 
To the Commissioner of Patents. 

Sir: In this application there are three clauses of claim, two of 
these being to the construction of the boxes and one to the lock 
combined therewith. The examiner requires a division of the ap- 

plication, and has twice refused to exarnine the case. It is 
219 therefore appealed to vou under rule 450 and judgment 

prayed. Being a point so often decided in favor of in- 
ventors heretofore, argument is deemed superfluous. 

Respectfully, WM. D. BALDWIN, 
Atty for Yale. 


Kndorsed: Linus Yale, Jr. Post-office letter box. Appeal to the 
Commissioner. Patent Office, Nov. 30, 1869. 
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In the Matter of the Application of Linus YALe, Jr., for letters 
patent for improvement In post-office boxes. 


Applicant make S three claims. 

Of these the first two are founded upon alleged improvements In 
the structure of the box and the third upon the lock. This latter 
claim is distinctively for “a“ lock having certain peculiarities upon 
So” aoor. 

The examiner insists upon a division of the case so that the claim 
for a lock may be presented in a separate application before an ex- 
amination of the case upon its merits. 

‘rom this decision an appeal is taken directly to me under the 
last clause of rule 45. (Rules, Ed. Nov., 1869.) 

The case of Hogg vs. Emerson, 6 How., 483, has usually been re- 
lied upon as authorizing the union of several devices, machines, or 
improvements under a single patent. In that case letters patent had 
been granted covering an improvement in a spiral propelling wheel 
and in a eapstan. This was an extreme case and the defendant 
eontended that the patent was vold. 

The court say : 

“The next objection is that this description in the letters thus 

considered covers more than one patent and is, therefore, vold. 
220 “There seems to have been no good reason at first, unless 

it be a fiseal one on the part of the Government when issuing 
patents, Why more than one in favor of the same inventor should 
not be embraced in one instrument like more than one tract of land 
1) one deed or patent of land. Phillips on Pat.. yay gp 

“Each could be set out In separate articles or paragraphs as dif- 
ferent counts for different matters in libels,in admiralty, or declara- 
tions at common law, and the specifications could be made distinet 
for f ich and equally clear. 

“ But, to obtain more revenue, the public officers have generally 
deeline d LO issue letters for more than one patent deseribed n them. 
(ltenouard, 293: Phillips on Pat., 218.) The courts have been dis- 
posed to ac lest 1) the practice as condueive to clearness and cer- 
tainty; and if letters issue otherwise, inadvertently, to hold them as 
a general rule null. But it is a well-established exception that pat- 
ents may be united if two or more included in one set of letters re- 
late to a like subj ct or are in their hature or operation connected 
together. Phil. on Pat., 218, 219; Barrett vs. Hall, 1 Mason C. C.. 
447; Moody vs. Fiske, 2 Mason C. C., 112; Wveth et al. vs. Stone ef 
al.. | Story, 24 

“Those here are of that character, being all connected with the 
use of the Improvements In the steam engine as applied to propel 
carriages or vessels, aud may, therefore, be united in one instru- 


) 
7). 


ment. 

In Root vs. Ball & Davis, 4 McLean, 179, the court sav: “ It is 
objected to the plaintiff's patent that two distinet things cannot be 
united in the same patent. ‘This is true when the inventions relate 
to two distinct machines; and the reason assigned is that it would 
deprive the officers of the Government of their fees and in other re- 
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spects would be inconvenient; but the same patent may 
221  ~=inelude a patent for a combination and an invention of some 
of the parts of which the combination consists.” 

The doctrine of both of these cases seems to be that while 
the rule which assigns distinet inventions to distinct patents is a 
proper one and one which the Commissioner may properly enforce, 
vet, if the patent actually issue, the courts will sustain it. It is cer- 
tainly nowhere asserted that it is the duty of the Commissioner to 
include two or more inventions in one patent, but it 1s evidently re- 
ferred to lis diseretion. 

Thereare numerous cases In which it has been held thata patent once 
granted isto be liberally construed ; that it isto be presumed that public 
officers do their duty ; that the court will not enquire into slight 
defects or mere informalities in the grant of letters patent where 
there is a meritorious invention. 

Yet it would be a grave error to found upon such decisions a rule 
of action for the Commissioner ; for it by no means follows, because 
a patent has been sustained, notwithstanding certain informalities 
in the issue, that every succeeding patent is to exhibit the same in- 
formalities. In Tompkins vs. Gage, 2 Fisher, 580, it was held that 
the second claim of the patent under consideration was but a repe- 
tition of the first, but that “duplicity of claim” did not affect the 
validity of the patent. It could hardly be gravely contended, how- 
ever, that upon the authority of this decision the Commissioner 
should encourage or permit the granting of duplicate claims. 

The whole question is one of discretion in the Commissioner. 

It may be conceded that it is difficult to establish any general 
rule for the division of inventions into separate patents which shall 
apply to all cases or which shall not be subject to many exceptions. 

In both of the cases quoted it is suggested that the union of 

many inventions in one patent would deprive the Govern- 
222 ment of its proper fees. This is a legitimate consideration. 

A fee of $15 is now charged for examination into the nov- 
elty, utility, and patentability of an invention. This is a very 
reasonable charge and is much less than it would cost to make the 
examination in any other way. Indeed, the fees for all services 
in the Patent Office are less than are charged in any other country, 
while the service performed for the applicant by the office is much 
greater. 

It would be unjust to the Government, to the public at large, and 
to other inventors to permit one of their number to present a batch 
of inventions for examination under a single fee, for he would re- 
ceive more of the time of the examiner than he had paid for. 

Another consideration which is not less important is found in the 
classification of the various subjects of invention and the assignment 
of the different classes to different examiners. 

This division of labor is absolutely essential to the prompt and 
thorough examination of applications. It is adopted to facilitate 
the transaction of the public business, and the inventor himself is 
directly and immediately benefited by a strict adherence to it. 

Any union of inventions in one patent that would seriously 

17—162 


130 THE YALE LOCK MANUFACTURING CO. VS. 


impair this classification ought not to be permitted. Besides the 
delay and increased difficulty in making the examination if the 
patent covers devices which enter into two classes, the drawing, 
which is single, must be deposited in the portfolio of the one class 
and be wanting in the portfolio of the other. It may thus be over- 
looked in the examination of the next case. 

It may, therefore, be said in general that when two or more dis- 
tinct inventions are united in one application that are capable of 
division, and which belong to different classes or involve a double 

labor of examination or have no community of operation, it 
223 ~~ is not only the right but it becomes the duty of the Commis- 
sioner to require the application to be divided. 

The present case is one which ealls for the exercise of this au- 
thority. The third claim is for a lock which is capable of general 
use: it belongs toa different class from the subjects of the other 
claims, and has no necessary connection with or dependence upon 
them. 

The decision of the examiner in requiring a division is, therefore, 
affirmed. 

December 9. 1869. 

SAML S. FISHER, 


“pa 
Conimissioner. 


Endorsed: Linus Yale. Jr. Commiussioner’s decision on decision 
of claims. 
Inte rfe rence Cases. 


DEPARTMENT OF THE INTERIOR, 
U.S. PATENT OFFICE, 
Wasninaton, D. C., Dee. 11, 1869 
SIR: Please find below a communication concerning your appli- 
eation for Improvement in letter box and for improvement in locks, 
filed the 30th day of September, 1568. 
Very respectfully, —- ——, 
Commiussioner. 


Linus Yale, Jr., care of Wm. D. Baldwin. W. D. ¢ 


I;XAMINER’S Room, No. 1. 
In the matter of the alleged ee above referred to 
224 notice limesiee given to the ap phic ints hereinafter named 
that their claims are adjudged to inte re with each’ other, 
and that.a hearing will be granted them on the 5th day of February, 
1870, and that the testimony of the respective parties must be closed 
previous to the days hereinafter specifically designated, it being 
understood that the party first making the inventor’s oath will be 
deemed the first inventor in the absence of proof to the contrary. 
Rebutting testimony, but no other, may be taken after the closing 
of the testimony-In- chief, but the same must be closed previous to 
the 29th day of January, 1870. 
All testimony must be taken, &c., in accordance with the printed 
rules herewith transmitted. 


THOMAS L. JAMES. 13] 


The application of Wilham L, Burt, of Boston, Mass., for im- 
provement jn the construction of post-office letter boxes was filed 
March 26, 1869. Attorney, R. H. Eddy, of Boston, Mass. ‘Testi- 
mony to be closed on the second Saturday in January, 1870. 

The appheation of William L. Burt, of Boston, Mass., for improve- 
ment in locks for letter boxes was filed June 12, 1869. Attorney as 
above. ‘Testimony to be closed on the sécond Saturday in January, 
1870. 

The application of Linus Yale, Jr., embracing two independent 
subjects of invention interfering with the two applications above 
named was filed Sept. 50, 1868. Testimony for both inventions to 
be closed on the fourth Saturday in January, 1870. 


Endorsed: To Linus Yale, Jr. Interfer. with Burt. Dee. 11, 1869. 


22> 60s ( Ro. 1.) U.S. PATENT OFFICE, 
W AsHINGTON, D. C., Mar. 7, 1870. 
Linus Yale, Jr., care of Henry B. Renwick, 17 East 9th street, New 

York city: 

Please find below a communieation from the examiner 1n relation 
to your application for improvement in post-office boxes and locks, 
filed Sept. 50, 1868. 

Very respectfully, —— 
Commissioner. 


IEXAMINER’S Room No. 1. 


In the matter of the interference between the applications of Wm. 
L. Burt and that of Linus Yale, the priority of invention having 
been decided in favor of Mr. Yale the said interference is now dis- 
solved. <A division of the claims is required before further action 
Call be had n the Case. 


WM. B. TAYLOR. 


Endorsed: To Linus Yale, Jr. Division required. Mar. 7, 1870. 


COMMONWEALTH OF MASSACHUSETTs, } 
z é > SS > 
Frankl iP j 


Probate Court. 


I, Chester C. Conant, register of the probate court for said county 
of Franklin, hereby certify that at a probate court holden at Green- 
field, in and for said county, on the second day of February, 
226 ~~ in the year of our Lord one thousand eight hundred and 
sixty-nine, Silas N. Brooks, of Bernardston, in the county of 
Franklin, was duly appointed administrator of the estate of Linus 
Yale, Jr., late of Shelburne, in said county of Franklin, deceased, 
intestate, and gave bond to the acceptance of the judge of said court 
for the due performance of said trust according to law. 
I also certify that it appears by the records and files of said court 
that said appointment is now in full force. 
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In witness whereof I have hereunto set my hand and the seal of 
said court this thirtieth day of May, in the year of our Lord one 
thousand eight hundred and seventy. 

La CHESTER C. CONANT, Register. 


“ss 


Endorsed: L. Yale, Jr., Certificate of administrator’s appoint- 
ment. Patent O'Tice, Jul. 20, 1870. 


COMMONWEALTH OF MASSACHUSETTS, | 
Franklin, i 


P OO eo 


Probate (Court. 


[, Francis M. Thompson, register of the probate court for said 
county of Franklin, hereby certify that at a probate court holden at 
Greenfield, in and for said county, on the second day of Ifebruary, 
in the year of our Lord one thousand eight hundred and sixty-nine, 
Silas N. Brooks, of Bernardston, in the county of Franklin, was 
duly appointed administrator of the estate of Linus Yale, Jr., late 
of Shelburne, in said county of Franklin, deceased, intestate, and 
Tay bond to the acceptance of the judge of said court for the due 

performance of said trust according to law. 
227 | also certify that it appears by the records and files of said 
court that said appointment is now in full force. 

[n witness whereof I have hereunto set my hand and seal of said 
court this third day oft August, 11) the year of our Lord One thou- 
sand eight hundred and seventy-one. 


[L. s.] FRANCIS M. THOMPSON, Register. 


ndorsed : Certificate of adm’rs appointment. 


To the Commissioner of Patents: 


Linus Yale, Jr., having, on or about the 50th day of September, 
IS68, made application for letters patent for an improvement. in 
post-office letter boxes and locks therefor, Silas N. Brooks, adminis- 
trator of the estate of the said Linus Yule. Jr. (deceased). hereby 
appoints G. M. Plympton, of No. 195 Broadway, New York city, his 
attorney, with full Powe I of substitution or revocation. LO prosecute 
said application, to make alterations ; 

1) 


r eeive the patent, and to transact al] 


ind amendments therein, to 
usiness in the Patent Office 
connected therewith, hereby revoking any and all powers of attorney 
heretofore riven tO any person Or Persons whomsoever for above 
purposes. Signed at Bernardston, county of Franklin, and State of 
Massachusetts, this 31st day of July, A. D. 1871. 
SITLAS N. BROOKS, 
Administrator of thr state of Linus Vale. Jr. Deceased. 


~~ 
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THOMAS L. JAMES. 
of 928 COMMONWEALTH OF MASSACHUSETTS, | __ 
1e Franklin, — 
GREENFIELD, Aug. 1, 187 
Personally came Silas N. Brooks and acknowledged the above 
i. ‘ signature to be his free act and deed. — 
[L. s. ] WM. H. ALLEN, 
Notary Public. 
Endorsed: Power of att’y. Filed Aug. 24,1871. Patent Office, 
Aug. 24, 1871, U.S. A. 
WASHINGTON, D. C., Aug. 23d, ’71. 
Hon. Comm 'r of Patents: 
| Str: In the matter of the application of Linus Yale, Jr., deceased, 
t for P. O. letter boxes and locks, filed September 50, 1868, I hereby 
cancel the specification, drawings, ete., of said application, and file 
instead the two accompanying specifications and drawings, being 


g divisions of the original application, as required by the Commissioner 
0D in his decision of Dee. 9th, 1569. Comm/’r’s Decisions, 1869, p. 110 
| (printed edit.). 


Very respectfully, your ob’t servant. 
GEO. W. ROTHWELLS, 
: Asso. Att'y. 
Endorsed : Letter transmitting sub. specification. Filed Aug. 24, 
| 1871. Patent Office, Aug. 24, 1871, U.S. A 


229 Juny 3), 1871. 
Hon. Commissioner of Patents. 

Sir: Please recognize Geo. W. Rothwell, of Washington, D. C., as 
my associate in the matter of the application of Linus Yale, Jr., for 
letters patent for impr’t in letter boxes and locks, filed September 
20th, 1868. 

Very respectfully, your obedient serv't, 
G. M. PLYMTON, 
Attorney for Silas N. Brooks, Adm. of Linus Yale, Jr., Deceased. 
Endorsed: Patent Office, Aug. 24, 1871, U. 5. A. 
Petition. 
To the Commissioner of Patents: 

Your petitioner, Silas N. Brooks, administrator of the estate of 
Linus Yale, Jr., deceased (as by reference to the duly certified copy 
of letters of administration hereto annexed will more fully appear) 
prays that letters patent may be granted to him for the invention of 
the said Linus Yale, Jr., set forth in the annexed specification, and 
he hereby authorizes G. M. Plympton, of No. 195 Broadway, New 
York city, or his accredited agent or agents, to act as his attorneys 
in presenting the application and in making all such alterations or 
amendments as may be required, and to sign his name to the draw- 
ings. SILAS N. BR OOKS, 

. Administrator of the Estate of Linus Yale, Jr., Deceased. 
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230 ~=69°'To all to whom it may concern: 

Be it known that Linus Yale, Jr., deceased, late of Shel- 
burne Falls, in the county of Franklin and State of Massachusetts, 
during his lifetime invented a new and useful improvement in doors 
for post t-office boxes, and IT, Silas N Brooks, administrator of the es- 
tate of the saia Linus Yale, Jr., decnasil. do hereby declare that the 
following is a full, clear, and exact description thereof sufficient to 
enable others skilled in the arts to understand, make, and use the 
same, reference being had to the accompanying drawings forming 
part of this specification, in which 

igure 1 is an elevation taken from the front or delivery side ofa 
series of boxes, 

Figure 2 is a vertical section through the same, and 
Figure 3 is a front elevation of a single box frame with the door 
Oper. 

This invention relates to an improvement in the construction of 
the fronts of post-oftice boxes and consists 1n making said fronts, 
including the doors and box frames, of metal, and in securing the 
frames to the wooden pigeon holes by rivets, connecting the frames 
with each other at top, bottom, and sides. 

The body of these boxes is to be made of wood in the usual man- 
ner, hamely, a series of pigeon holes, but the front of the box and 
the door frames are made of tron or other suitable metal. 

Mach door frame or box front 1s so made that it aids in covering 
the edge of the wooden partition or pigeon holes, and is connected 
with the other frames above, below, and on each side of it in such 
manner that the frames make 2 continuous frontage, no part of 
which can be removed (from the outside) without pulling down other 
parts and breaking the wood-work, so that a surreptitious re- 
moval of the front of any box 1n order to ret possession of 

its contents 1s practically impossible. Each frame made, as 
before stated of metal, has all around it a flange, a a, which protects 
the outside of the wood-work. 

The sides of f he frame > 4 enter and fit closely against the wood 
forming the % geon holes, and may be continuous or notehed out at 
Intervals, and each frame has att: ached to it one leaf or two or more 
hinges ¢ ¢. The door is of iron solid at top, where the lock d i 
attached, and having an opening, e, below,in which a plate ue Ss 
Is secured, pre fer to locate rods f f behind the pl ite to preve nt 
the introduction of a hand if the glass be broken,and so to form the 
door that when shut it enters within the frame (see qq), so that. it 
eannot be lifted from its hinges. | 

When the frames are all in place each frame is riveted through 
the wood-work to its four neighbors (see h h, Fig. 2), and thus a con- 
tinuous Iron frontage is formed. 

Hach door has a small spring bolt, 7, and a lock, d, attached to it, 
the two operating together, and rs in the h: edi of the post- 
master a perfect safeguard against all entrance to the box by means 
of the key, as is more partic ul: rly set forth in my application for 
patent therefor, made equal date with this. 
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What I claim as the invention of the said Linus Yale, Jr., de- 
ceased is: | 
First. The combination of several box frames with each other and 
with pigeon holes, as described, by means of rivets passing through 
the frames and wood-work, entering between the said frames, the 
combination being substantially as described. 
Second. The above,in combination with the flanges making 
232 part of the frames, and protecting and inclosing the exterior 
of the wood-work, substantially as set forth. 
SILAS N. BROOKS, 
Administrator of the Estate of Linus Yale, Jr., Deceased. 


Witnesses: 


G. M. PLYMPTON. 
H. L. WATTENBERG 
Oath. 
STATE OF MASSACHUSETTS, | es 


( ounty of Franklin, } 
Silas N. Brooks, the above-named petitioner, being duly sworn, 
deposes and says that he verily believes the said Linus Yale, Jr., 
deceased, to be the first and original inventor of the improvement 
in doors for post office boxes described in the foregoing specification ; 
that he does not know and does not believe that the same was ever 
before known or used, and that he is a citizen of the United States. 
SILAS N. BROOKS, 
Administrator of the Estate of Linus Yale, Jr., Deceased. 


Sworn toand subscribed before — this second day of August, A. D. 
1S71. 
a3 WM. H. ALLEN, 
Notary Public. 


Endorsed: Silas N. Brooks, administrator, &ec. Specification. 
[mpt. in doors for post-office boxes. Filed Aug. 24,1871. Patent 
Office, Aug. 24, 1871, U.S. A. 


30 The fee, $15.00, original, paid on the application filed Sept: 
30, 68, is intended to apply to this case. 
Aug. 25, 71. 
ROTHWELL, 
Asso. Att'y. 
Endorsed: Patent Office, Aug. 24, 1871, U.S. A. 


| New York, Sept. Ist, 1871. 
Hon. Com’r of Patents. 

Sir: Enclosed please find check for $20, final Gov’t fee in the ap- 
plication of Silas N. Brooks, administrator, &c., for post-office letter 
boxes. allowed Aug. 29, 1871. 

Please let the patent issue, and oblige, 

Yours, &ce., G. M. PLYMPTON, W. 


Endorsed: Patent Office, Sept. 2, 1871. 
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2 drawings, 
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*(D), Oet. 16th, 1869. 


Linus Yale, Jr., dee’d, of Shelburne 
‘ranklin, State of Massachusetts. 


1 yst-< thee boxes. 


tion, 


l eash, $15, Sept. 30, 1868. 
Addl fee, cert. 
cash, $20, Sept. 
Kxamined by board Aug. 26, 1871. 
[ssue Grinnell, Aug. 26, 1871. 


yA t5 S Patented, se] 


Recorded vol. —, page —. 
Circular, Aug. 29, 71. 


HENRY B. RENWICK, New York. 


G. M. Plympton, 195 Broadway, N. Y. city. 


Reissued July 9, 1872, No. 4963: 


again reissued April 24, 18 
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THOMAS L. JAMES. 
1868. 
Letter (V. 1, 2), Jan. 20, 1869. 
Letter D, Sept. 8, 1569. 
Letter D?, Oct. 16, 1869. 
Division required by Com., Dec. 9, ’69. 
Interf. with Burt, Dee. 11, 1869. 
Hearing, Ist Sat. in Feb., 1870. 
Decision favorable, Feb. 24, ’70. 
Letter (D), Mar. 7, 1870. 
Passed by B. Aug. 26, ‘71. 
Decision by examiners-in-chief in case of William L. Burt, filed 
March 26, 1869; afterwards rejected on interference with Yale. 
Improvement in post-office letter boxes. 
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936 DerrENDANT’S Exnuipit Burt-YALE INTERFERENCE. March 8 
1883s. . J. G., Jr., EX. 


, 


(2-175.) 
DEPARTMENT OF THE INTERIOR. 


(Vignette.) 


UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files 
of this oftice of the file wrapper and contents in the matter of the 
interference of W. L. Burt vs. L. Yale, Jr., for fastenings for post- 
othee letter boxe 5. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Oftice to be hereunto affixed this 
twenty-first day of March, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the 
United States the hundred and fifth. 

[L. s.] Kk. M. MARBLE, 


Commissioner. 


2937 In the Matter of Interference, Wm. L. Burr (B) vs. Lixus 
YALE, Jr., fastenings for post-office letter boxes, ete. 


Before the examiner of interferences. 


This ease comes tu hearing without any testimony having been 
filed by either party to the interference. In the absence of all other 
proof the decision must be based upon the record, in accordance 
with rule 56. 

Linus Yale, Jr., filed his application for a patent September 30th, 
1S6S. 

The application of Wm. L. Burt was filed June 12th, 1869. 
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Yale being the earlier applicant, priority of invention is awarded 
to him. 
JOHN M. THACHER, 
Exraminer of Tnte rfe rences. 
U.S. Patent Office, Febr’y 24th, 1870. 


Endorsed: Wm. L. Burt (B) vs. Linus Yale, Jr. Fastenings for 
post-ofhice letter boxes, etc. Ex’r’s decision of the int’f. Reeorded 
vol. 1, page 209. Patent Office, Feb. 24, 1870, U.S. A. 

238 2. DEPARTMENT OF THE INTERIOR, 
U. S. Patent OFFICE, 
W asuincton, Feb’y 24th, 1870. 

Sir: You are hereby informed that in the case of interference be- 
tween your claims and those of Linus Yale, Jr., for imp’t in letter 
boxes upon which a hearing was appointed for the 5th day in Feb- 
ruary, 1870, the question of priority of invention has been decided 
in Yale’s favor. 

Copies of the decision will be furnished at the usual rates. 

Yours respectfully, SAM’L S. FISILER, 
( OINMIUSSIONEY. 

JOHN M. THACHER, 

Kramine , of Int’f’s. 


Wm. L. Burt, care R. H. Eddy, Boston, Mass. 
HOD. 


Endorsed: Notice of decision of int’f. W. L. Burt. (B). Feb’v 
24, 70 ; 
~ 5 i * 


Or 


5. DEPARTMENT OF THE INTERIOR, 
U.S. Parent OFFICE, 
WASHINGTON, Feb’y 24, 1870. 
Sir: You are hereby informed that in the ease of interference 
between your claims and those of Wm. L. Burt, (B), for fastenings 
for post-oftice letter boxes, ete., upon which a hearing was appointed 
for the doth day in lebruary, LS7O, the question of priority of inven- 
tion has been decided in your favor. 
Copies of the decision will be furnished at the usual rates. 
Yours respectfully, SAMI S. FISHER, 


929 


Com NiLeUSSLOTNET. 


JOHN M. THACHER, 


Examiner of Int’f’s. 
Linus Yale, Jr., eare W. D. Baldwin, Wash’n, D. C. 
506. 


Endorsed: Notice of decision. Int’f. Linus Yale, Jr. Feb’y 24, 
70. 


THOMAS L. JAMES. 


223. Case B. 
U.S. PATENT OFFICE. 
Interference. | 
Burt vs. YALE, Jr. 


Fastenings for post-office letter boxes. 
Ifearing February 5th, 1870. 


Page 482. 


240) Interference : 
1870. 
No. 223. Case B. 


Wan. L. Burt vs. Linus YALE, Jr. 
()f 
County of 
State of 
lastenings for post-office letter boxes. 
Reed, 
Petition, 
Affidavit, . 
Specification, 
Drawing, 


Model, 
(ert. den., 
Cash, 
Add’I fee cert., 
a “ cash, 
Examined, 
Issued, 
Patented, 1S6 
Recorded vol. , page 
Circular, 
1S70. 


LS7U. 


Hearing, February 5th, 1870. 
Decided in Yale’s favor and parties notif’d Feb’y 24th, 1870. 


Ex’d: H. M. H., E. A. M. 
24] Cireuit Court of the United States for the Southern District 
of New York. In Equity. 
THe YALE Lock MANUFACTURING COMPANY 
US. 
THomas L. JAMEs. 


It is hereby stated and agreed by and between the solicitors for 
the respective parties that at the final hearing before the circuit 
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judge the proceedings in the Patent Office In a pare of the ap- 
plication of William I. Burt, assignor to the Yale Lock Manut: lactur- 
ing Company, filed May 26, 1869, for letter box were of fered in evl- 
dence by counsel, read and admitted by night of the solicitors, 
and it is hereby s tipulated and agreed 1 hat the copy thereof hereto 
annexed shall constitute part of the record to be sent to the Supreme 
Court of the United States. 
(S’o’d) BETTS, ATTERBURY & BETTS, 
| Nol rs for Appe llants. 
(S’o’d) ELIHU ROOT, 
z Alt’'y for James. 
Dated New York, Oct. 14, 1554. 


2A? (Iendorsed :) U.S. eireuit court. D. of N. Y. Yale Lock 
M’f'e Co. vs. James. Stipulation. U _S. circuit court. Tiled 
Oct. Lo, LSS4. Timothy ¢ miftith. elerk. 


QAI Compu?’s Exuipir Burt APPLICATION. 
(OHD.) 


DEPARTMENT OF THE INTERIOR, 
Unirtep STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This 1s to certify that the annexed is a true COpV from the files 
of this office of the fil wrapper, contents, and drawing 1n the matter 
of the application of William L. Burt, assignor to Yale Lock Manu- 
facturing (‘o., filed Mareh 26, 1869, for letter box. 

In testimony whereof I, W. HH. Doolittle, acting Commissioner 
Of Patents, have caused the seal of the Pat tent Office to be hereunto 
affixed this twenty-seventh day of March, in the year of our Lord 

ne thousand eight hundred and seventy-nine, and of the Independ- 
ence of the United states the one hundred and third. 
3 W. H. DOOLITTLE, 


Acting Commissioner. 
P45 [Stamp OU cents. W. L. B., Mareh 11, 1869. Fifty cents. ] 


To the Commissioner of Patents of the United States of Ameriea: 

Sir: Having invented a ne w aa useful improvement in letter 
boxes and exe cuted an ap yplie: eation for letters paten t of the United 
States of America therefor, | No hereby ap point and request you 
will recognize R. 5. er ly, solicit tor of patents, of Boston, in the State 
of Massachusetts, to bet ny true, sufficient, and lawful attorne y, for me 
and in my hame to attend to Pp rocuring and rece Iving the : said let- 
ters pate nt, and to alter and amend my specifications, drawings, and 
claims, previous to the said letters patent being granted, in whatever 
way, manner, and extent he, the said Eddy, may consider most 
desirable for my interest, and to execute and deliver my papers, and 
generally to do and perform all such aets, matte rs, and things as 
may be necessary for the complete and effectual obt: aining of the said 
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letters patent or for the withdrawal of any money, papers, drawings, 
or models connected with the application, should he at any time 
deem such withdrawal advisable. 

In case of such withdrawal of any such money the Commissioner 
of Patents or the Treasurer of the United States is hereby author- 
ized to pay to the said Eddy for me and the said Eddy is empow- 
ered to receive for me such sum of money. 

Signed at Boston, in the State of Massachusetts, the 11th day of 
March, A. D. 1869. 

WILLIAM L. BURT. 

Witness: 

SAMUEL N. PIPER. 
To the Commissioner of Patents of the United States of America - 

The petition of William L. Burt, of Boston, in the county of Suf- 
folk and State of Massachusetts, respectfully represents that your 

: petitioner has invented a new and useful improvement in 
244 letter boxes, which he verily believes has not been known or 

discovered by any other person or persons prior to his inven- 
tion thereof. 

Your petitioner therefore desires that letters patent may be granted 
to him securing to him and his legal representatives, for the term of 
17 vears, an exclusive property in the above-mentioned invention or 
right to make and use it and to vend it to others, by them to be 
made, used, or sold, as 1t is described in the accompanying and 
written specification, your petitioner being a citizen of the United 
States and having paid fifteen dollars into the Treasury of the United 
States, and gomplied with all the other conditions expressed in the 
acts of Congress for such cases made and provided. 

Signed at Boston, in the State of Massachusetts, the 11th day of 
March, the year of our Lord eighteen hundred and sixty-nine. 


WILLIAM L. BURT. 


(Amendment. March 26, ’69.) 


I, William L. Burt, hereby amend the accompanying specification 
of my improvement in letter boxes by adding after paragraph 15 or 
after the words “cylinder q,” of line 19, page 5, the following, viz: 


(A. Insert on page 5.) 


§ 15. There is a key-hole, ¢, made through the door and opening 
into a key passage, u, formed likewise through the cylinder g. A 
series of holes, 7’ 7’ 7’, extend vertically from the passage u to the 
upper part of the cylinder and open, respectively, into a series 
of cavities, »v 7, made in the upper portion w of the lock case. 
Each hole, v, contains a pin, w’, and a spring, x, to force it down- 
ward against one of another series of such pins inserted within the 
holes 7’ of the cylinder gq. 

To all persons to whom these presents may come: 


Be it known that I, William L. Burt, of Boston, of the county of 
Suffolk and State of Massachusetts, have made a new and useful 


142 THE YALE LOCK MANUFACTURING CO. V5. 


invention, having reference to the letter-delivery boxes of 
DAS post othiees. and | do hereby declare the same to be fully de- 

scribed in the following specification and represented in the 
accompanying drawings, of which— . 

Figure 1 isa front elevation of a letter box provided with my 
invention. 

igure 2 is a vertical, and 

Fieure 3 a horizontal section of it, parts of the surrounding boxes 
being also exhibited in such figures. 

ure 4 is a rear view of the door. 
ure 5 isa horizontal section of the door, it being taken just 
above the bolt carrier thereof, so as to exhibit the bolt-locking notch. 

Figure 6 is a horizontal section taken through the said bolt car- 
rier. 

In the said drawings A denotes one of a series of letter boxes as 
used in: post offices. As ordinarily arranged it has such another box 
against each side, as well as against each end of it, they being rep- 
resented in part at B, C, D, E. They are usually made of a frame 
of wood and constitute a series of rectangular-shaped cavities, Open 
in the rear. The front of each is to be provided with a metallic 
door, F, hinged to a metallic rectangular frame, G, which fits into 
the box and is provided with flanges, a, on its sides and ends, to 
overlap one-half the width of the front edge of each of the vertical 
and horizontal boards bc of which the box is composed. 

Irom this it will be seen that each flange of each door frame abuts 
at its edge directly against that of another flange of another door 
frame, the same being as represented, so as to cover and protect with 
metal the front edges of the boards constituting the boundaries of 
each box. 

By having the flange of each door frame abut against that of the 

t door frame, and both cover the edge of the wood overlapped 
by them, such wooden part of the letter box will be protected from 
being cut or injured by persons on the outside of the box. 

Hach side, as well as each end of the door frame, is furnished with 
a flat ear, 0’, which extended from the side in manner as shown, 

is connected with the next adjacent ear of the next door 
246 ~~ frame by a rivet, c’, going through the two and the interven- 

ing wood. ‘Thus each door frame becomes securely connected 
both to the letter box and to the four or next surrounding door 
lrames, In consequence of which an effort of a thief to pry off one 
door frame in order to gain access to its box, would be resisted by 
all the next adjacent door frames. 

The hinges of the door and frame are shown at dd. The door 
has one metallic panel, e, and besides this it has a glass panel or 
pane of transparent glass, f, arranged within it. There is extended 
across this pane of glass two guards or parallel bars, g g, which 
serve not only to prevent it from becoming dirtied or soiled by let- 
ters thrown into the box, but also in case of breakage of the glass 
to prevent the extraction of letters from the box from the outside of 
the post othee. 

The door of cast metal, as brass for instance, is formed with a 
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cylindrical carrier or bolt socket, h, which opens through the front 
edge of the door, which is furnished with a circumscribing flange, 7, 
to close against the door frame and cover the joints of the door when 
such door is closed. 

A evlindrical bolt, £, formed with a oblique outer end as shown 
at /,is arranged within thecarrier. A pin or stud, m, is extended from 
the side of such bolt, at right angles thereto, and through a slot, 2, 
made horizontally in the carrier. 

A locking notch, c’’, opens out of this slot at right angles there- 
with. By taking hold of the pin m and pressing it upward into the 
notch the bolt will be prevented from being retracted by the bent 
arm p, Which extends downwards from a cylinder or arbor, gq, ar- 
ranged within a lock case, r. This case is secured to the inner side 
of the door by two screws, GS, which go through it and screw into 
the door from its inside. There is on the side of the cylindrical 
part of the lock case a slot to receive the arm pand admit of its 
being moved through the sector of a circle by the cylinder gq. 


(Insert amendment A, March 26, 1869. 7 Hm., 16.) 


The key formed as shown In side view in figure 7 and in top view 
in figure 8, when inserted within the key-hole and cylinder, 
should cause the junctions of the two series of pins to move 
to the circumference of the cylinder. g, in order to enable the 
said cylinder to be revolved by the key, or so turned as to 
force the bent arm against the bolt stud and effect the drawing back 
of the bolt, a spring, 2’, within the bolt case serving to advance the 
bolt when necessary. The bolt on being shot forward will enter 
a hole made in the door frame, and thus will lock the door. 

*|Should the lock get out of order it can be easily removed and 
another substituted for it. While this is being done the door may 
be kept bolted by simply turning the stud of the bolt up into the 
locking notch of the carrier; so when a party may not have paid 
his box rent, or the amount which may be due by him for letters, 
the postman by such means can prevent the box holder from open- 
ing the box door. 

This invention has been practically tested by me in the Boston 
post office, of which Iam the postmaster, and found to be of very 
great Importance and value. 

It is a perfect safeguard to letters, and prevents them from being 
stolen from the outside, or a thief from breaking into the box. | 


9AT 


om Es 


(Insert amendment B, August 9, 1869.) 


What I claim as of my invention in the above-described letter 
box and its accessories as specified, is as follows: 
1. I claim connecting each door frame to that or those next ad- 


jacent to it, and to the letter box or the wood thereof by rivets or 


equivalents going through and arranged in them substantially as 
set forth. 


* Erased by amendment, August 9, 186%. 
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2. T also claim the arrangement of the flanges of each letter box 
door frame, and that or those next adjacent to it,so as to abut 
together and cover the joint edge or edges of the wood of which the 
body of the box may be composed. 

‘(I also claim the door frame as puta as provided with the bolt 


case or carrier separate from the lock e arranged and applied to 
it as specified. a 


245 [ also claim the combination and arrangement of the bolt 
ind its stud with the lock and its bent arm, constructed in 
manner and so as to operate substantially as specified. 

[ also claim the combination and arrangement of the locking 
notch in the bolt carrier with the bolt and its stud, and with the 
lock and its bent arm, constructed so as to operate substantially 
as explained. 

[ also claim the arrangement and gH lon of the cuards J Y; 
with the door. its olass panel ii and t th » let box ap yplied thereto, 
as set fort! 

WM. L. BURT. 

Witnesses : 

J. R. SNOW. 
SAMUEL N. PIPER. 


STATE OF MASSACHUSETTS, 1 | 
(ounty of Suifol [: j ” 


On this — day of March, A. D. 1869, personally appeared be- 
fore me the above-named W - iam L. Burt and made solemn oath 
that he ve ril ae lieves himself to be the original ind first inventor 
of the herein- Aree fore described invention of improvement in letter 
boxes, for which he solicits a patent, and that he does not know or 
believe the sam: was ever be fore known or used, and that heisa 
citizen of the United States of America. 

R. H. EDDY, 
Justice of thre eace. 


U. S. Parent OFFICE, Uc 
WASHINGTON, D. C., May 15th, 1869. \ 
Wm. L. Burt, care R. H. Eddy, Boston, Mass. : 
Please find below a communication from the examiner in relation 
to your application for improvement in letter boxes, filed March 26, 


LS6Y. 
Very respectfully, SAMUEL S. FISHER, 

-enahag a ae na 
Commissioner. . 
su 
“ ‘ ? YT i 
249) EXAMINER'S Room No. 1. 
- ee ot! 
Che application above referred to has been taken up for r 
examination, and itis found that there is no oath as required by — 
law. The specification is herewith returned that the omission may me 

be Sup lied, 
}} am 
ne sonabens ' met 


* Erase and substitute amendment C, August 9, 1869. 
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: Boston, Dec. 2, 1869. 
Hon. 8. 8. Fisher. 
Str: The official letter of the 27th of November, 1869, advising 
Mr. Wm. L. Burt that his “application for a patent for post-office 
letter boxes has been considered by the examiners-in-chief upon ap- 
peal, and that they reverse the former action of the office as to the 
a first three claims and affirm it as to the fourth,” has been received. 
[n accordance with the decision I herewith forward an amendatory 
paper erasing the said fourth claim, and have to request that the 
patent may at once he allowed. 


Yours respectfully, Rk. H. EDDY. 


U. S. PATENT OFFICE, 
Wasninaton, D. C., May 5, 1869. 
Wim. L. Burt, eare of R. H. Mddy, Boston, Mass.: 

Please find below a communication from the examiner in rela- 
tion to your application for improvement in letter boxes, filed March 
96, 1869. 

Very respectfully, 
Commissioner. 


EXAMINER'S Room No. 1. 
The application above refered to has been taken up for exam- 
ination, and it is found that there is no oath, as required 
250 by law. The specification is herewith returned that the omis- 
sion may be supplied. 
Respectfully, WM. B. TAYLOR, Examiner, 
By GEORGE H. CLARKE, Assistant. 


U.S. PATENT OFFICE, 
WasHINGTON, D. C., May 24, 1869. 
William L. Burt, eare R. H. Eddy, Boston, Mass. : 

Please tind below a communieation from the examiner in relation 
to your application for improvements in post-office letter boxes, filed 
March 26, 1869. 

Very respectfully, : 
Commissioner. 


EXAMINER'S Room No. 1. . 

The application above referred to has been taken up for examl- 
nation, and it is found to embrace two distinct and independent 
subjects of invention, the arrangement of the lock and bolt, covered 
by the third, fourth, and fifth claims, being obviously applicable to 
other kinds of doors. 

The “ door frames ” covered by the first and second claims are not 
regarded as presenting any patentable difference from the ordinary 
metallic door and window frames in common use, as shown, for ex- 
ample, in the rejected and withdrawn cases of W. Wright for a 
metallic window frame and sash, filed August 1, 1846; of Russel 
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Judson for a “cast-iron sash and frame,” filed Sept. 5, 1851, and of 
W.B. Treadwell for a “shutter and door,” filed August 29, 1805 
(drawings in architecture). The meeting flanges of the latter claim 
: involve nothin ¢ more than a mere question of fitting. 


251] In regard to the third claim, nothing is more common than 
the provision of a bolt—separate from “the lock (and operated 


thereby if desired) in night latches and locks for doors. 

The subject of the sixth claim is a very old device, and is com- 
monly used to protect banks and other windows. 

The fourth and fifth claims (relative to the lock) might probably 
be allowed, if separated from incongruous claims, but the remain- 
ing claims must be rejected. 

WAM. B. TA YLOR, Exvaminer, 
By GEORGE H. CLARKE, Assistant. 


Boston, June 3, 1869. 
Ilon. Commissioner of Patents. 

Sir: The official letter of May 24, 1869, in respect to the applica- 
tion of William L Burt for a patent for an invention having ref- 
erence to letter boxes, has been received and considered. 

In accordance with the letter, it has been decided to remove from 
the present specification the third, fourth, fifth, and sixth claims 
and file an additional application to cover the subjects of the fifth 
and sixth claims, which the official lette: suggests may be allowed 
if separated from the others. 

The petition, specification, drawings, = Treasury certificate for 
the fee of $15 for such additional application are he rewith sent you, 
the model previously filed exhibiting the Invention and answering 
for both eases. 

In respect to the official objections to the first claim, I would state 
that it covers a special and valuable Improvement by which each 
metallic door frame is not only connected to the wooden letter box 
but to either or each next adjacent metallic door frame, this causing 
each of the latter to operate as a means of preventing the door trame 

from being detached from the wooden letter-box frame. 
2d? It is believed that ho system ot post- -of} Ice letter boxes has 

ever before been provided with a series of separate metallic 
door frames fastened to the letter boxes and to each other: and it is 
also beheved that hever be fore have such separate door f fr: ales bee Th 
provided with flanges to overlap the front edges of the wooden boxes 
and when applied thereto tc meet together so as to completely cover 
such in manner as described. The whole thing may be a matter of 
fitting, but it is fitting to a purpose, for a valuable result is accom- 
plished by it. 

Mr. Burt’s improvements effect a full metallic front to a letter-box 
frame made of wood and thus saves the necessity of making the 
latter of iron and the great expense consequent to them, &e. 

Mr. Burt is the postm: ister of Boston and has devoted much time 
to perfecting the post-office boxes of this and other cities, and it is 
believed that he has greatly benefited the Government by his im- 
provements which are in successful operation on the letter boxes of 
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this post office and are to be generally adopted in others. It is there- 
fore hoped that on further consideration the office will be satisfied 
to allow patents on both of the applications. 


Yours respectfully, R. H. EDDY. 


I, Wilham L. Burt, hereby amend as follows the specification of 
my invention having reference to post-office letter boxes: 

1. By erasing paragraphs 17, 18, 22, 23, 24, and 25. 

2. By adding before paragraph 19 the following: 


(B. Insert on line 11, page 4.) 


[Although I have hereinbefore described a locking apparatus ap- 
plied to the metallie doors of the letter box, i herein intend to make 
no claim to it,as I have claimed it in anothe: or additional applica- 
tion for a patent filed or to be filed in the Patent Office. | 

By adding to the claims the following: 


(C. Insert on page 4.) 


[3. I also claim the combination of a frame or series of wooden 
letter boxes and a series of metallic door frames, as set forth. 
253 {. *{T also claim the improved letter-box door, made as de- 
scribed, viz: with the bolt case i, cast in one piece with the 
rest of the door, and arranged with the lock panel and the glass 
pane, recelving opening substantially in the manner specified. ] 
WM. L. BURT, 
By his attorney, R. H. EDDY. 
Boston, Sept. 2, 1869. 
Hfon. Samuel L. Fisher, Commissioner of Patents. 

Sir: On June 50th last I sent to the Patent Office an amendatory 
paper to William L. Burt’s application for a patent for improvements 
in letter boxes, filed March 26, 1869. 

On June 16th I filed case B, which covered the subjects of the 
fifth and sixth claims of the first application, and which the official 
letter of May 24th suggested might be allowed if separated from the 
others. 

[t is now nearly three months since the cases were presented to 
the Patent Office,and not having heard from them, I would respect- 
fully ask if any action has been had, or, if not, if they cannot be 
taken up shortly. 

Yours respectfully, R. H. EDDY. 
U.S. PATENT OFFICE, 
W AsHINGTON, D. C., Sept. 7, 1869. 
Wm. L. Burt, care of R. H. Eddy, Boston, Mass. : 

Please find below a communication from the examiner in relation 
to your application for improvement in post-office letter boxes, filed 
March 26, 1869. | 

Very respectfully, ; 
| Commissioner. 


* Erased December 4, 1869. 
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254 ExAMINER’S Room No. 1. 


The objection to the claims stated in the office letter of 
May 24th have not been removed. The securing of metallic frames 
or casings to trunks and boxes, &c.,as well as in the cases previously 
referred to, by rivets or equivalents, is so perfectly familiar that the 
mere multiplication of such frames connected together as described 
cannot be regarded as Involving ah exercise of even mechanical 
skill, much less of any invention. Fitting the flanges together 
would necessarily occur to any neat workman called Upon to pro- 
vide metallic casings to a set of “ pigeon holes.” 

In regard to the last claim, the casting of a bolt case with the door 
is a mere question of moulding in the foundry, and has been apphed 
to prison doors, safe doors, &e. The special application of such 
method is not seen to present any patentable novelty. The applica- 
tion of a glass pane to such a door is too familiar to need a reference. 
The application must accordingly be rejected. 


W MM. Lb. TA Y LOR, Kvraminer. 


Boston, Sept. 15, 1869. 
Hon. Samuel 8S. Fisher, Commissioner of Patents. 

Str: The official letter of Sept. 7, 1869, in reference to Mr. Wm. 
L.. Burt’s appheation for a patent, filed March 26, 1869, for an im- 
provement in letter boxes has been received. 

| understand the letter to have reference only to the ease as pre- 
viously amended and hot to che claims of the additional application, 
which claims were the fifth and sixth of the original application, 
the official letter of May 14th stating that they, if separated from 
the others, would be allowed. 

They were separated and put into an auxiliary application of 
which as yet I have had no advices as respect its examination. 

| would request a careful reconsideration of the first case, as the 
grounds set forth in the official letter of the 7th of September do not 
appear to have any proper bearing on the ease. 


Yours respectfully, Rn. H. EDDY. 


955 U.S. Parent OFFICE, 
Wasutneaton, D. C., Sept. 18, 1869. 
William L. Burt, care of R. H. Eddy, Boston, Mass. : 


Please find below a communication from the examiner in relation 
to your application for improvement in P. O. letter boxes filed 
March 26, 1869. 

Very respectfully, 
Commissioner. 


EXAMINER’S Room No. 1. 


The applicant is informed, in reply to inquiry dated the 15th 
inst., that on the grounds stated in the office letter of Sept. 7th his 
application stands rejected, and if no new reasons appear would 


te 
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have to be rejected a second time on re-examination. The applica- 
tion for improvement in locks for letter boxes is examined in a dif- 
ferent class of inventions. 


WM. B. TAYLOR, Examiner. 


Boston, Sept. 23, 1869. 

Str: The official letter of the 1Sth Sept. has been received, such 
relating to Wm. L. Burt’s application, filed March 26, 1869, for a 
patent for letter boxes. : 

I must adhere to my request for a reconsideration, as the objec- 
tions of the examiner do not appear to be at all proper. It seems 
to me that further reflection must satisfy him on this point. 

Yours respectfully, R. H. EDDY. 

Hon. Samuel 8. Fisher, Commissioner of Patents, Washington, 
D. C. 

956 U.S. Parent OFFIice, 
WasHINGTON, D. C., Sept. 30, 1869 
William L. Burt, care of R. H. Eddy, Boston, Mass. : 

Please find below a communication from the examiner in relation 
to your application for improvement in post-office letter boxes filed 
March 26, 1869. 

Very respectfully, 
Commissioner. 


EXAMINER'S Room No. 1. 
The claims in this application have been reconsidered, as re- 
quested; but for the reasons assigned in the office letters of May 
24th and Sept. 7th must be a second time refused. 


WM. B. TAYLOR, Examiner. 


[, William L. Burt, hereby further amend the specification of my 
application, filed March 26, 1869, for a patent for an invention hav- 
ing reference to post-oftice letter boxes by erasing the fourth claim 
as disallowed on appeal to the board of examiners-in-chief. 

WILLIAM L. BURT, 
By his attorney, R. H. EDDY. 


(Endorsed:) Patent Office, Dec. 4, 1869. 
Interference Cases. 


DEPARTMENT OF THE INTERIOR, 
U.S. Parent OFFICE, 
WASHINGTON, D. C., Dec. 11, 1869. 

257 Str: Please find below acommunication concerning yourap- 
plication for improvement in letter box filed the 26th day of 

March, 1869. ; 
Very respectfully, — | 
Commissioner. 


William L. Burt, care of R. H. Eddy, Boston, Mass. 
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EXAMINER’s Room, No. 1. 

In the matter of alleged invention above referred to notice is hereby 
given to the applicants hereinafter named that their claims are 
adjudged to interfere with each other, and that a hearing will be 
granted them on the Sth day of February, 1870, and that the testi- 
mony of the respective parties must be closed previous to the days 
hereinafter specifically designated, it being understood that the party 
first making the inventor’s oath will be deemed the first inventor In 
the absence of proof to the contrary. 

Rebutting testimony, but no other, may be taken after the closing 
of the testimony-in-chief, but the same must be closed previous to 
the 29th day of January, 1870. 

All testimony must be taken, &c., in accordance with the printed 
rules herewith transmitted. 

The application of Wm. L. Burt was filed March 26th, 1869.  Tes- 
timony to be closed on the second Saturday in January, 1570. 

The application of Linus Yale, Jr., was filed September 50, 15868. 
Attorney, Henry B. Renwick, No. 17 East Ninth street, New York 
citv. Testimony to be closed on the fourth Saturday in January, 
() 


LS; 


Boston, Aug. 15. 1870. 


Str: What has been done in the matter of the interferences between 
Wm. L. Burt and Linus Yale, Jr., pending applications tor 
205 post-office letter boxes, WC., the office having deeided in favor 
of Yale, but his administrator having since conceded priority 
of invention to Burt and the latter having executed assignments to 
the Yale Yale Lock Manufacturing Company ? 
Yours respectfully, R. H. EDDY, 
Attorney for the Parties. 


U.S. PATENT OFFICE. 
WASHINGTON, D. C., Aug. 18, 1870. 
Wim. L. Burt, assignor, &e., care of R. H. Eddy, Boston, Mass. : 
Please find below a communication from the examiner relative to 
your application for improvement in P. O. letter box filed March 26, 


LSO2. 


Very respectfully, —— 


Commissioner. 


IXXAMINER’sS Room, No. 1. 


In the matter above referred to the applicant is informed that no 
action has been taken by the office since the dissolution of the inter- 
ference with the application of Yale, and no further action can be 
taken in the case without proper proceedings upon the part of the 
applicant. The concession of Yale’s administrator is too late to set 
aside the previous judgment of the office in his favor. If the present 
applicant believes that he has evidence to establish his priority of 
invention he may make motion to have the interference reopened in 
conformity with section 60 of the printed rules (edition of 1870) on 


«= 


«= 
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filing a proper affidavit, as prescribed by section 53 of the printed 
rules. | 
WM. B. TAYLOR, Examiner. 
Boston, Sept. 29, 1870. 
Str: In the matter of the two accompanying renewals further ac- 
tion will soon be taken by Mr. Bart. 
Yours respectfully, R. H. EDDY. 
Hon. Samuel S. Fisher, Commissioner of Patents, Washington, 
D.C. 


PATS Petition for Renewal of an Application for a Patent. 


To the Commissioner of Patents: 

Your petitioner represents that on March 26, 1869, he filed an ap- 
plication for letters patent for letter delivery boxes for post oftices, 
which application has been in interference and has been rejected, 
but has not been abandoned. He now makes renewed application 
or application anew for such letters patent, and prays that the 
original specifications, oath, drawings, and any other papers, as well 
as the model or specimen of ingredients, belonging to such original 
application may be used as and for this renewal thereof. 

Signed at Boston this 29th day of September, A. D. 1870. 


WM. L. BURT. 


Petition for Renewal of ait Applicaton for a Pateit. 
To the Commissioner of Patents : 

Your petitioner represents that on June 16th, 1869, he filed an 
application for letters patent for an improvement in post-office letter 
boxes, which application has been in interference and rejected, but 
has not been abandoned. He now makes renewed application or 
application anew for such letters patent, and prays that the original 
specifications, oath, drawings, and any other papers, as well as the 
model or specimens of ingredients, belonging to such original appli- 
caution may be used as and for this renewal thereof. 

Signed at Boston this 29th day of September, A. D. 1870. 


WM. L. BURT. 


P26O {}. 1869. 139. 


No. A. 


William L. Burt, assignor to Yale Lock Manufacturing Company, 
Stamford, Conn., of Boston, county of Suffolk, State of Massachu- 
setts. 

Letter box. 
Received March 26, 1869. 
Petition, "i 
A thdavit, 
Specification, 
Drawing, 
Model, ‘. 
Cert. dep., $15, 
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Add’l fee cert. 
cash. 
iexamined., 


Z Issue. . 
) Patented LS6-. 
Recorded vol. —, page —. 


: } 
(Circular. 


ee 
~~ 


. H. EDDY, 
Boston, Mass. 


rerect | Sept 4) TSN6o 
nterf. with Yale, Dee. 11, 1869 
learil Ist Sat. in keb., 1S70. 
Decision, unfavorable, Feb. 24, 70 
uf |. finally, Mar. 5, *70 
| r, Aug. 15, 1570 
Kx.:J3.A. W.. M. Meck 

26] (2-—170.) 


DEPARTMENT OF THE INTERIOR. 
(Vignette.) 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 
| This is to certify that the annexed is a true copy from the files of 
| lice of the hie Wa py r and contents of the appeal LO the CAa- 
hief in the matter of the application of William L. Burt, 

filed October 16. 1869, tor post-ofhice letter boxes. 

in testimony whereof I, IE. M. Marble, Commissioner of Patents, 
have Calls d Lilie st aul Ol the Patent ()thee Lo be hereunto aftixed this 
' y of March, in the year of our Lord one thousand 
eight hundred and rhtv-one, and of the Independence of the United 


« 
is Rint Chick dates: Mania Meah mie adel 
’ Lc LCS iif Oli I] ee tlc ch iit llit Sa 


if. a heal. f toy? 
Ners-ili-Ciiel i]) tile 


' i 7 71 ’ - ’ | 
\V < niv-first GAY © 


i= Patent Othee United States of Amer 
k. M. MARBLE, 
( om lie ISsione # 
262 App al LO thi board of examiners-in-chief of the Patent ( )ttice 


in the matter of William L. Burt’s application, filed March 
26th, 1869, fora patent for an invention having reference to post- 
ottice letters boxes. 
Hon. Sam! S. Fisher, Comm’r Patents. 
Sir: I, William L. Burt, hereby appeal from the decision of the 
examiner In charge of my application for a patent, filed March 26th, 


£ 


THOMAS L. 


JAMES. 


1859, for an improvment having reference to post-office letter boxes, 
and request that such may be revised by the board of examiners-in- 
chet. 

The original application, since it was filed, has been divided into 
tWo applications. 

That which now embraces the following claims is the one on which 
the present appeal Is made 

‘T claim connee citag hw door frame to that or those next adja- 
cent to it and to the letter box or the wood thereof by rivets or 

equivale! Hits going through and arr: linge ‘doin them, substan- 

205 tially as se t — th. 

‘] also claim the arrangement of the flanges of each letter- 
pox door frame oa that or those next adjacent to it so as to abut 
togeth J and cover the joint edge or edges oO} the wood of which the 
body oO} the = may be composed. 

of also Cc the combination ofa ftrameora series of wooden let- 
boxes rn a gee keee metallic door frames inserted therein, as set 
| 


‘I also claim the ln proved letter-box door made as de scribed, V1Z., 
with the bolt case / cast In one plece with the rest of the door and 
arranged with the lock panel and the glass pane receiving opening, 
substantially we manner as specified.” 

The app ylicant is the ng ister of the city of Boston, and has in 
operation at the post office there the invention in question, which 
has been designed by him to prevent thieves from breaking into the 
delivery letter boxes: also to enabie parties to obtain their own 

letters at any time without recourse to a delivery clerk, es- 
264 pecielly while the post office may be closed. —% the delivery 

boxes of the Boston post office have been fitted with the in- 
vention, and it not only Operates to great eae but receives 
the unqualified appr ybation of the public and parties connected 
with the Post-Office Dep artment of the United States. So valuable 
is the invention that it is to be adopted in every large post office of 
this country. 

The application was rejecte don May 26th and September 7th. 

[It is believed that none of the references given are pertinent to 
the case. . ! 

As to the subject of the Ist and 2nd claims, they do not cover 
mere door frames of metal. 

The first claim is to a special method of fastening the door frames 
together and Lo the wooden lette1 F -box frame so as to prevent a per- 
son from prying off a door frame or separating it from the wooden 
frame. By connecting each dvor frame not only to the wooden 
frame, but to each next adjacent door frame, these latter will oper- 
ate with the rivets to hold it to its letter box and prevent it from 

being forced off the same by a thief. Were each door frame 
265 simply nailed or secured to the wood of the letter-box frame 
it would be no difficult matter to separate the two, but by 
fastening all the door frames together as well as to their letter boxes 
one cannot be detached without det: aching all the rest, and thus the 
system of connection is one of great advantage. 
20—i62 
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The second claim covers the arrangement of the flanges of 
each letter-box door frame and that next to it, viz.,so as to abut 
together and Cover the front edge or edges of the wood of which the 
body of the box may be composed. 

This arrangement with reference to a series of letter boxes and 
metallic door frames applied to them is new and highly useful, it 
being designed to protect the wooden frame from being cut away by 
a thief, as by the arrangement the whole front of the frame is com- 
pletely protected by the metallic flanges of the several door frames. 

In respect to the third claim the combination covered by it is be- 

lieved to be entirely new. It is believed that such an arrange- 
266 ment of a wooden letter-box frame and a series of metallic 

door frames inserted in it as set forth is not only new, but Is 
exceedingly valuable, as besides being a means of fixing doors to 
the letter boxes the door frames are protectors of the wooden frame 
against thieves. 

[t is not known that a letter-box door having its bolt case cast in 
one ples e with the rest of the door and arranged with the lock panel 
and the glass pane receiving opening as set forth has ever been made 
before that of the applicant. It is specially valuable for the purpose 
Intended. 

The applicant does not claim a metallic door and a metallic frame 
thereto. It would seem, in view of his special adaptation of such to 
a wooden letter-box frame, the connection of ail the metallic frames 
together and to the wooden frame and the protecting of the front of 
the wooden frame by such frames made to lap on it and abut against 
one another, that he is eminently deserving of a patent, especially 
when we consider the great advantages of his improved letter-box 
frame over any other heretofore used. It is to be hoped that the 
board of examiners will be satistied oft this. 

WILLIAM L. BURT, 
By his attorney, R. H. EDDY. 


207 | Endorsed:] Wm. L. Burt. Argument. Patent Office, 
Oct. 16, 1869. Board of appeal, Oct. 16, 1869, U.S. Patent 


Ofthiee. 


968 No. 4102. Unirep STATES PATENT OFFICE, 
WASHINGTON, November 24th. 1869 


Bef _. ,- ava ere. _nhiaf ‘ 9] 
erre the exaimlpers-1n-chlef on appea , 


Application of Witiram L. Burr for a patent for an “improved 
post-ofhes letter box. 


All the constituent parts of the structure devised by the appli- 
cant are open to the objections taken by the examiner ; vet, in the 
adaptation of the whole together, and the valuable result obtained. 
there is evidence of invention sufficient to entitle the author to a 
patent. As Judge Curtis remarked in Forbush vs. Cook, 2 Kish, 
1868, a new and useful result is conclusive proof that there has been 
invention exercised in producing it. These remarks are intended io 
apply to the first three claims, which are considered patentable. 


Te 
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The fourth claim is fully answered by the examiner, and he is 
sustained in rejecting it. 
S. H. HODGES, 
P. C. FESSENDEN, 
R. L. B. CLARKE, 


ELxaminers-in- Chief. 


269 [Endorsed :] 4102. Decision of examiners-in-chief. Board 

of appeal, Nov. 24, 1869, U.S. Patent Office. Wm. L. Burt. 
Post-office letter box. Decision of examiner in charge reversed as 
to first three claims; affirmed as to the fourth claim. 


270 DEPARTMENT OF THE INTERIOR, 
UNrrepD STATES PATENT Orrice, November 27th, 1869. 
Sir: Your application for a patent for a post-office letter box has 
been considered by the examiners-in-chief upon appeal, and they 
reverse the former action of the office as to the first three claims and 
afltirm it as to the fourth. 
Respectfully, &e., ee, 
( om missioner of Patents. 
ik Cc. LATHROP. 
Wm. L. Burt, care of R. H. Eddy, Esq., Boston, Mass. 


251 [ Endorsed :| Board of appeal, Nov. 27, 1869, U. S. Patent 
Oftice. Copy of notice sent to applicant Nov. 27, ’69. 


262 No. 4102. 1869. 


Appeal to the Board of Kraminers. 
William L. Burt. 


Of Board of appeal, Oct. 
County of 16, 1869, U. S. Pat- 
State of ent Office. 


Post-oftice letter boxes. 
Ree’d Oct. 16, 1869. 
Petition. ““ ne 
A ftidavit. 
Specification. 
Drawing. 


Model. 

1. Cert. dep., $10, Oct. 15, 1569. 
Cash. 

Add’l fee cert. 


eash. 
Examined. 

2. Issue. 

4 


Patented 1S6-. 
Recorded vol. page 
Cireular. 
1869. R. H. EDDY, 


Boston, Mass. 
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6jprmrs> 1 ‘( 
240 Lot.) 


.y } 


Examiner’s decision reversed as to lst 3 claims & affirmed as. to 
the ith, Nov. 24, 69, and applicant notified thereof Nov. HH, Ow. 
ex a: ©. F.. BK. L. Lb. 


LS69. 


27: Circuit Court of the United States for the Southern District 
of New York. In Equity. 


YALE Lock MANUFACTURING COMPANY 


Thomas L. JAMEs. 


This is to certify that the accompanying depositions of Josbua EF. 
Hadlock, Thomas L. Harman, Frederick H. Moore,and John Lewis 
were taken before me, at my office in Boston, in the district of Mass- 
achusetts, on the 18th day of April, A. D. 1882, In pursuance of the 
annexed notice 

} 


2 | > Fy |] , , >. 
ne salad depon nts were first Gully sworn and eautioned by me 


] 7 : — : } a1 >. } oe — ; ' ; 

LO tel] the whole truth, and the said Meposillons Were reduced LO 
. . " . , c Po } 4 7 oa ? 
Writing DY me ln tir presence Ol sala Geporn nts aha by them SuUD- 


scribed in my presence. 


4h ail Di ciaiiten: oe : —— — 
Phat said adepositions have been retained in my\ possession [ol the 
purpose ol forwarding them under my own hand to the court for 


which they were taken. 

[ further certify that I am not of counsel or attorney for either of 
the parties in above-entitled cause, or in any way interested in the 
event of said cause. 

In testimony whereof I have hereunto set my hand and seal this 
20th dav of April, A. D. 1882. 

ISEAL. | (Signed HENRY L. HALLETT, 


t Court of U. S.. Mass. Dist. 


- ' : : : ; 
rein rif fF ¢hy [nites tof for } “7 
= Circuit Court of tire Nnited Atates tor the soutnern District 


° | 


(GENTLEMEN: Please take notices that the depositions of lk rederi 
H. Moore, Lyman L. Barber, Thomas Appleton, John Lewis, an 
William L. Burt and others who severally reside at a creater dis- 
tance than one hundred miles from the place of trial of this suit. 
will be taken de bene esse, under the statute of the United States in 
such case provided, on behalf of defendant herein, on Tuesday, the 
ISth day of April, 1882, at 93 o’clock in the forenoon, before Henrv 
L.. Hallett, Esq., a commissioner of the circuit court of the United 
States for the district of Massachusetts, at his office, No. 140 Tremont 
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strect, Boston, Mass., and at such times and places thereafter as said 
commissioner shall appoint. 
New York, April 8, 1882. 
Yours, &c., 
(Signed) S. L. WOODFORD, 
U.S. Atty for Deft. 


To Bett , Atterbury & Be ‘tts, comp l’t’s sol’rs. 


(Endorsed:) U.S. eire. et, S. D. N. Y. Yale Lock M’f’g Co. vs. 
Thomas LL. James. Notice April a 1SS2. S. L. Woodt ord. U.S. 
att’y, for def’t. Due service copy hereof admitted. New York, April 
8, 1882. Betts, Atterbury & Betts, compl’t’s sol’rs. 


2743 Boston, Ap. 18, 1882. 


Josuua E. HApiock, a witness produced by and on behalf 


of the defendant, after being duly cautioned and sworn to interroga- 
tories propounded b: vy ». Lb. CLARKE a sS4., answered as follows: 


Int. 1. Whatis your name, age, and occupation, and where do 
you re side ? 

A. Joshua E. Hadlock ; 59; I am a carpenter; reside in Boston. 

Int. 2. What, if anything, did you have to do with the introdue- 
tion of post-office boxes into the s0ston post office, consisting of wood 
pigeon holes and metal doors and door frames? 

A. I furnished the wood-work, and also applied the metal doors 
and frames; I did not furnish the metal-work. 

Int. 3. By the wood-work you mean the nests of pigeon holes 

A. Yes, sir. 

Int. os According to your recollection. when were the metal doors 
and door frames ap plied to the pigeon holes first ? 

A. I cannot state; I think it was in 1868, but I don’t wish to make 
a statement under oath. 

Int. 4. Did you make the wooden pigeon holes yourself, or obtain 
them from some one else ? 

A. I had them made by J. J. MeNutt, at the Novelty Works on 
Wareham street, Boston. ? 

Int.5. Did you put them into place and apply the deon and door 
frames as soon as McNutt delive ‘red them ? 

A. I think we did. 

Int. 6. Where did he deliver them ; at the post office ? 

A. Yes, sir. 

Int. 7. Whowas the postmaster at that time? 

A. Gen. Wm. L. Burt. 

Int. 8. Who employed you to do the work you have spoken of ? 

A. My bargains generally were through Mr. John Lewis; I always 
recognized him as the general agent of orders from Gen. Burt; Mr. 
Lewis at that time was the chief clerk in the Boston post office, I 

think. 
277 Int. 9. You say that you did not furnish the metal doors 
and door frames; where did you find them, in order to apply 

them to the pigeon holes? 


15S THE YALE LOCK MANUFACTURING CO. V5. 


A. They were supplied me by Mr. Lewis. 

Int. 10. Were they attached to anything, or was each door and 
frame separate when you found them ? 

A. I can’t say that the doors were packed with the frames, or were 
by themselves: we first used the frames and afterwards applied the 
doors: the doors were not camel to the frames when I received 
them, tothe best of my recollection. 

Int. 11. When the doorsand frames were furnished you were they 
then attached to any wooden pigeon holes? 

A. No, sir. 

Int. 12. Was there a separate metal frame for each pigeon hole ? 

A. There Was. 

Int. 13. Now tell us how you put these together, the frames, the 
doors, and the pigeon holes. 

A. The frames were the size of the pigeon-hole openings; we put 
two frames in, then riveted the two together to the wood, and after 
we had put the frames on a whole section of pigeon holes we then 
put on the doors. 

Int. 14. How did you rivet the frames together ? 

A. I had constructed a heavy pair of nippers to head them over. 

Int. 15. I don’t understand where the rivets were put; how did 
you put the rivet is through the frame and through the wood-work 


~ 


A. I did put the rivets through the frame and wood-work. 
[nt. 16. One rivet riveted the adjacent sides of two frames; is that 


Int. 17. Did the frames have ears or lugs projecting into the pigeon 


A. They ‘did, with a hole in each, and through these holes the 
rivets were put. 

lnt. 1S. When the frames were attached to the wood-work did 
thi edges of the frames abut Or Conte close together y 

A. I think they aid. 

Int. 19. So that when the doors and frames were all set a con- 

tinuous metal front was presented ? 
218 A. I think so. 
Int. 20. You say you had a pair of nippers made to clinch 
the rivets; why was that? 

A. Beeause there was no space to use a hammer. 

Int. 21. Were the rivets furnished with the frames and doors ? 

A. I have the impression that rivets were furnished me and I 
‘ouldn’t use them, and I think we used annealed wire: I think 
flere Was somethi Ing wrong about the rivets. 

Int. 22. So that while dcors and frames and rivets were furnished 
you a suitable tool to put them together was not furnished, and so 
you had one made? 


A. Yes, sir. 
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Cross-examination by Freperick H. Betts, Esq., of counsel 
for plaintiff: 


Cross-int. 25. Do vou know who made the metal doors and frames 
for the Boston post office? 

A. I do not. 

Cross-int. 24. Are those doors and frames still in use that you put 
up In 1868 ? 

A. Not to my knowledge. 

Cross-int. 25. Do you know whether they are or not? 

A. I don’t know; I think they were destroyed in the big fire. 


(Signed) JOSHUA E. HADLOCK. 


Boston, Apr. LS. 1SS2. 


THoMAS L. HARMAN, a witness produced by and on behalf of the 
defendant, after being duly cautioned and sworn, to interrogatories 
propounded by 8S. B. CLARKE, Esq., answered as follows: 


Int. 1. What is your age, name, and occupation, and where do you 
reside ? 

A. Thomas L. Harman;; 67; Iam a clerk in the Boston post office; 
reside in Boston. 

Int. 2. How long have you been a clerk in the Boston post 
279 office, and what was your position there when Gen. burt was 
postmaster ? 

A. I entered the office April 15, 1861, as private secretary to Dr. 
Palfrey, the then postmaster, and remained with him until 1867, 
when Gen. Burt was appointed postmaster, and was his private sec- 
retary during his whole term of office 

Int. 5. When did Gen. burt begin and cease to be postmaster ? 

A. He qualified and took the office May 24, 1867, and remained 
postmaster to December 51, 1875. 

(Signed) THOS. L. HARMAN. 


It is hereby stipulated that the following copy of the evidence of 
the witness Frederic H. Moore, taken May 20, 1879, in the case of 
The Yale Lock Co. v. The Scoville M’f’g Co., in the United States 
circuit court for the district of Connecticut, be considered and taken 
as evidence duly taken in the this case, the direct examination being 
elicited by the defendant’s counsel and the cross-examination by 
complainant’s counsel. 

[t is further stipulated that the certified copy of the drawing De- 
fendant’s Exhibit Moore Drawing be considered as offered in evi- 
dence as and for the original exhibit so marked as an exhibit for 
defendant. 
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( ‘opy of the DF ae nee yf Fre di rich: HT Moore Cire n on the yA Vth, of May, 
| Si. mn the ( GRY of Va Lock: (9 Vy. The Sco ill Manufacturing 


Compan. 
Boston, May 20, 187! 


I’ REDERICK a. Moore, a witness produced by and on behalf of 


the defendant, rr being duly cautioned and sworn, to iInterroga- 
tories ccaeamanel by CHuaries R. INGreRSOLL, Esq., answered as 


follows: 
Int. 1. What is your name, age, residence, and occupation ? 
A. Frederick H. Moore ; et Beston; architect; have been arclh- 


tect for mvself since 1859, in Boston. 
Int. 2. Have von any Sneiadind of the construction by Wil- 


— 


liam LL. Burt, before September, 1868, of post-office boxes 
LOU with metallic fronts; and, if so, state your knowledge on that 


A. [ have. In May, ISO{. [ made. under the direetion of (yen. 
Burt, some drawings showing the construction of metallic boxes— 
post-office boxes—and this is the drawing I made at that time. 

(The witness the paper marked “ Defendant’s Exhibit 
Moore’s Drawing,” I. b. H., notary publie.) 

Int. 5. State what the directions of Gen. Burt were and what you 
em, and explain the drawing. 


did in pursuance of th 

A. The drawings shows what he wanted, because it was made 
after his general instruction. This drawing shows in one part of it 
a full-size section, giving the wv idth of letter boxes and also the full- 
size elevation of the doors of said boxes, both doors and frames 
being of metal, except the glass which is in the doors; the other 
portion of the drawing shows the width of one of the bays of the 
old posi-othce in Boston, a portion of which bay he proposed to fill 


with th a boxe S the doors ot these boxes were to be hung and 

provided with a lock, to be hung on the outside, naturally: the 

drawing also shows the connection or position of the metal doors 
| pa tition of the letter boxes. 

Int. 4. Of what \ » the boxes to be constructed ? 


*) 


Int. 5. And — — d was or not the entire frontage of the 
f 


A. They v were, except the glass in the dours. 
Lut. 6. What was Gen. Burt’s official position at this time, and 
what did le state his object to be in having these boxes made? 
(Objected to by Causten Browne, Esq., of counsel for plaintiff.) 
A. His position was that of postmaster of the city of Boston, and 
his object was to provide a secure letter box for the public; he was 
MmMakKIne changes In the post-othice bt ulding, and, making plans for 
the aiterations, ree juested me to make drawi ngs for the new 
281 iron boxes. I was the architect for all the alterations and 
Improvements in the post office, including furniture, &e., — 
all the new distributing boxes. 
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Int. 7. State what further was done by you to this end under his 
directions. 

A. After these drawings were made I employed a pattern-maker 
to make a section of boxes, or rather fronts of boxes, from which | 
had a eastin ly pre pared for the frame and also for the doors. which 
section was pr eperes—-taes is, the doors hung to the frame, the 
glass set in the doors, the — properly painted, and delivered to 
Gen. Burt at the post oftice for his Inspection. 

Int. 8. Deseribe these metallic sections more particularly, the 
kind of metal, and whether they conformed or not with drawings; 
and, if not, how did they differ ? 

A. Originally, the drawing called for an iron frame and doors, 
but the machinist who fitted up the section found the metal too 
hard to work readily and we used brass instead of iron; the general 
size of the boxes and the doors were as called for by the drawing, 
but a change was made in a portion of the door wliereby the size 
f-the glass was diminished and a place left large enough to put 
the number of the box; there were also brass wires placed verti- 
cally immediately back of the door to prevent letters, in case the 
elass was broken, from being extracted. 

Int. 9. Were the doors at this time provided with locks; and, if 
not, was there any understanding as to how that provision was to 
be made? | 

A. At the time of the delivery of this section to Gen. Burt the 
doors were not provided with locks although the drawing called for 
them: he said that he himself would have the locks prepared and 
secured to the doors; that there was a new kind of lock, which he 
looked upon favorably, and that he would look out for that matter 
personally. 

Int. 10. At the time of the delivery to Gen. Burt of the section 
you have spoken of had more than one section been made as you 
have deseribed ? 

\ Not to ny knowl: dge 

Int. 11. How many boxes did this section comprise? 

A. To the best of my recollection, there were fifty-four or forty- 
eight; I couldn't ~ lI. | 

Int. 12. After delivery of this section to Gen. Burt what 
252 ~=further do oa know of his fitting up the office with metallic 
front boxes ? 

A. There were several bays, so called, fitted up with metallic boxes 
of the general size and form as those in the section previously deliv- 
ered to bim, with such changes in location of lock, number of box, 
size of glass in the door as would be naturally suggested by the con- 
structor in prep mage the boxes for use; all the boxes in the old post 
office were made after this plan except as to size; I speak now of 
those having metalhies’ fronts and not of the larger paper boxes in the 
lower part of the bay; my impression, however, is that there were 
two widths of boxes different from that figured in the drawing. 

Int. 13. In the completion of the several bays of which you have 
spoken were the sections of metallic box fronts made of the same 
dimensions as the sample delivered to Gen. Burt? 

21—162 
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A. They were not the same; my impression is, there were three 
different size boxes—the size shown by the drawing and two sizes 
previously alluded to. 

Int. 14. Were the frames of these box fronts, as finally put in the 
several bays you have spok n of, in sections of several boxes, as In 
the sample you deliverec to Gen. Burt? 

A. In the drawing of one of the bays now before me I find the 
width of the bay to be 8 feet 54 inches and the height required to 
be filled in by boxes to be five feet; all the space included in these 
two distances was filled with metallic fronts except the delivery 
opening ; they were not put in sections as 1n the sample ; they Cathie 
in single boxes; that’s my impression; I mean single fronts, the 
wooden boxes being all in sections for filling up the required space— 
that is, all built together to fill up thie Space. 

Int. 15. When was this drawing made by you,and how soon after 
it was the metallic front made which you gave to Gen. Burt? 

A. The drawing was made in May, 15867, and the section which 
was made from the drawing was delivered to Gen. Burt as soon after 
that date as it could be made, which was, to the best of my knowl- 


lier. 


edge, within one or two months; not ear 


And in answer to cross-interrogatories propounded by CAUSTEN 


Browne, Esq., of counsel for the plaintiff, saith : 
283 Cross-int. 16. In yourseventh answer vou say, “After these 


drawings were made | employed a pattern-maker to make 
a section of boxes, or rather fronts of boxes, from which I had a 
casting prepared for the frame and also f r the doors :”’ do you re- 
member whom you employed to make that casting ? 

A. Ido; Mr. Barber, the machinist who fitted up the frame and 
door; he got the casting for me; his name is Lyman L. Barber, I 
think then of Charden street, now of 40 Lineoln street. 

Cross-int. 17. In the section which Mr. Barber east or procured to 
be east for you and which you gave to Gen. Burt Was the traine- 
work in which the doors were inserted made continuous, us the 
drawing is made—that Is to say, the drawing shows six complete 
doors, each with its appropriate frame, and shows the frame-work 
for those six doors continuous; was the casting of the frame-work 
for all the doors in that seetion continuous, or,in other words. all in 
one piece ? 

A. They were continuous, all in one piece. 

Cross-int. 18. How deep was this casting of the frame-work ? By 
deep, [ mean front to rear. 

A. Aquarteranda sixteenth of an inch—five-sixteenths of an inch, 
at least; that size would be required by the drawing, and I have no 
reason to think it wasn't the s'ze made. | 

Cross-int. 19. How was this frame-work of the section fastened to 
the wooden boxes of the same section or they to it k4 

A. I don’t remember clearly ; my impression is by screws—that 
the iron frame was screwed to the boxes at the junction of the par- 
titions., 


age Om ge te ee. 4 
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Cross-int. 20). Please State on the record the exact dimensions of 
the iron frame at the point of junction you refer to. 

A. The drawing shows that the frameon the outside was a strong 
sixteenth, widening to the rear so as to be a strong quarter. 

Cross-int. 21. Did you ever see any post-office boxes put up in 
series In the Boston post office with such a metallic frame-work for 
the doors as you have been describing? I mean by that a frame- 
work made entirely separate from the doors and made in one con- 
tinuous piece or structure for a number of doors, as you have de- 
serlbed. 

A. No, sir. 
254 Cross-int. 22. In point of fact the frames which were put 
into the Boston post office came separate for each door and 
the frame in each case was provided with lugs through which the 
screws or rivets passed which fastened the frame to the wood; was 
it not so? 

A. I think 

Cross-int. 2: 
were supplied for the Boston post office. 

A. I think by the Yale Lock Manufacturing Company; my Im- 
pression is that was the name of the company at that time; I won't 
be sure about that. 

Cross-int. 24. Please deseribe the manner in which the doors were 
iinged in the section which you furnished Gen. Burt; to what each 
eaf of the hinge was aitached. 

A. There were two separate metallic hinges to each door; one leaf 
screwed to the door, the other to the frame. 


t Was. 
State, if vou know, by whom the frames and doors 


i 
y 
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And in answer to interrogatories propounded by CHARLES R. 


INGERSOLL, Esq., saith : 

Redirect-int. 25. Do you know with what kind of lock Gen. Burt 
designed providing his metallic door ? 

A. I know that he intended using the Yale lock on the boxes, be- 
cause I had a general correspondence with the Yale Company about 
that time and because Mr. Burt told me so. 

Redirect-int. 26. Do you or not know whether the metallic front 
prepared by you was sent to the Yale Company for the purpose of 
being provided with their lock ? 

A. I do not know, but my belief is that it was so sent for the pur- 
pose of being provided with locks. 

(Signed) FREDERICK H. MOORE. 


Boston, May 20, 1879. 


Subscribed and sworn to before me— 
(Signed) EUGENE B. HAGAR, 
Notary Public. 


285 [ certify the foregoing to be a true copy of the evidence of 
Frederick H. Moore, taken May 20, 1879, in the case of The 
Yale Lock Company v. The Scoville Manufacturing Company. 
(Signed) HENRY L. HALLETT, 
U. S. Commissioner, Mass. Dist. 
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The certified copy of the Exhibit Moore’s Drawing re ‘rred to in 
the above stipulation is offered in evidence by pr ee s counsel 
and is marked Defendant’s Exhibit Copy Moore’s Drawing, H. L. 
H., U.S. commissioner, April 18, 1882, and is annexed. 


And in answer to additional interrogatories propounded by 8. B. 
CLARKE, Esq., for defendant, the witness, FreperRIcK H. Moore, 
testified as follows: 


Add. Int. 1. Do you know Gen. Wm. L. Burt, the former post- 
master at Boston ? 

A. I do. 

Add. Int. 2. Intimately ? 

A. Quite so. 

Add. Int. 35. What is the state of his health now ? 

A. He is confined to his bed by a paralytic stroke. 


(Signed) | FREDERICK Hl. MOORE. 


JOHN LEWIS, a witn ss p roduced by and OT) behalf of the defend- 
ant, after being duly eautions d and sworn, to inte rrogatories pro- 
pounded by 8S. B. Clarke, Esq., answered as follows: 
Int. 1. What is your name, age, and occupation and where do you 
reside ? 
A. John Lewis; age, fiftv-nine; am a clerk in the Boston post 
office: live in Boston. 
Int. 2. Ilow long have you been a clerk in the Boston post office ? 
A. Thirty-six years 
Int. 5. Do vou recollect the introduction of post-office let- 
286 ter boxes into the post office at Boston consisting of a series 
of wooden pigeon holes in nests or sections and metallic doors 
and door frames with lock fastenings ” 
A | do. 
[nt. 4. When was that? 
A. I should say in IS6S. 
Int. 5. By whose directions were such letter boxes introduced ? 


(Objected to as hearsay and Immaterial.) 


A. By Wilham L. Burt, the then postmaster. 
Int. 6. Were said boxes put in by one contractor, or were the com- 
' Ores Sil} Tay r differen Hnarties ane ’ (re oy 
ponent parts supplied by different parties and then put together ° 


(Objected to as immaterial.) 


A. The component parts were furnished by different parties, but 
they were put up for use by one party—a firm. 

Int. 7. What, personally, did you have to do with this? 

A. |] superinter ided the work to see that it was done properly, so 
that 1t would answer for post-oftice business. 

Int. 8. From whom, if you know, were the component parts or- 
dered and obtained ? 

A. The wood-work and the labor of putting them together was 
furnished by Hadlock & Bruce, carpenters ; the other parts, as near 
as I can recollect the first seeing the other parts, Mr. Burt, the post- 
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master, Showed me these metal-front boxes. I think the first one 
he showed me he showed me to have the wooden boxes made the 
size that this metal front would fit. I obtained the parts from Gen. 
Burt; he ordered them and I found them in the office when this 
work was to be done. 

Int. 9. What do you mean by the words “ metal-front boxes ” in 
your answer? 

A. I meant at that time to say the metal front of the letter boxes. 

Int. 10. When you first saw the metal fronts and doors were they 

In packing boxes? 

A. The first lot I saw was in packing boxes, except the one 
that was given me to make the wood-work by. 

Int. 11. Were the frames and doors attached together in the pack- 
ing boxes? 

A. I think they were. 

Int. 12. What else was furnished, if anything, to put these com- 
ponent parts together ¢ 

A. The rivets. 

[nt. 15. Now, please tel] us how they were put together in detail 
and what difficulties, if any, you met with and how you overcame 
them. | 

A. When we came to put them together the first lot of rivets that 
came with the metal fronts were too hard to use to make a head ; 
Mr. Hadlock, the carpenter, found a difficulty in fastening them 
properly on account of their hardness, and I suggested the use of a 
wrought-copper wire cut to thie right dimensions and length; we 
put these fronts into the boxes and we had a pair of pincers, made 
with long long nippers, that would reach into the box where this 
rivet went through; one pair had an awl on one part to make a 
hole in the wood-work to put the rivet through, then we had another 
pair of pincers made so as to press these rivets together and make a 

that was the way of fastening together in sections; three hun- 
dred to a section, or thereabout; these sections were then set up by 
Hfadloeck & Bruce for use as letter boxes. 

Int. 14. I infer from your answer that the metal fronts projected 
somewhat into the pigeon holes, and that the projections of adjacent 
frames were riveted together through the partitions of the pigeon 
holes; am I correct? : 

A. Yes, sir. 

Int. 15. And that there was a separate frame for each pigeon hole; 
is that right ? 

A. Yes, sir. 

Int. 16. And that there were about three hundred pigeon holes in 
a section arranged in vertical and horizontal series ¢ 

A. I think there were ten sections in all and between three and 
four thousand boxes altogether; some of the sections had more and 
some less; that was the total. 

Int. 17. The boxes of each section were in horizontal and vertical 

tiers, were they not? 
288 A. Yes, sir; they were ten boxes high, and then run along 
the space between the pillars. 


2574 
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Int. 18. When the wooden pigeon holes and metal doors and 
frames were put together, as you have stated, tell us whether or not 
the ends of the partitions of the pigeon holes were ex posed or were 
covered uy) by the frame 3 

A. They were covered up by the frames. 

Int. 19. So that each section of boxes presented a continuous 
metal front? 

A. Yes, sir. 

Int. 20. Give us vour best recollection as to what month in 1868 
al] this took place. 

A. As near as I ean recollect, it was after warm weather set in; I 
can’t say whether in May or June or later or earlier, but J should 
say shortly after warm weather set in. 

Int. 21. On what street was the post office at that time ? 

A. On State street, with an entrance on Congress street and Lin- 
dal street. 

Int. 22. How long after the delivery of the nests of wooden pigeon 
holes by the person who made them were the metal frames and doors 
attached to the pigeon holes in sections and the sections set up as 
you have | scribed ¢ 

A. As near as my recollection serves me they went right to work 
On thie Mn. 

Int. 25. Have there ever been, to your knowledge, in the Boston 
post othee horizontal or vertical series of post-othce boxes com posed 
of wooden pigeon holes and wooden locked door and wooden door 


+) 


frames * 


} ? 


‘ 


(Objected to as Incompetent and immaterial, 1f any question Is to 
e asked of this witness bearing upon the issue of want of novelty 
or the Yale invention, for the reason that the name and residence 
of this witness are not specified in the answer as a person alleged 
to have any prior knowledge of said invention.) 

A. Yes, sir: there has. 

Int. 24. Hfow far back were they used in the Boston post office ? 

(Same objection.) 
289 A. I found them there when I entered in the office, in July, 

18-45. 

Int. 25. How long did they continue to be used in the Boston 

post ofthe 


(Same objection.) 


A. I think that section of boxes—I don’t know: I think there 
might have been three sections—were continued to be used until 
we moved into the present office, in 1874 or 1875. 

Int. 26. Were they used while Gen. Burt was postmaster ? 

(Same objection.) 


A. Yes, sir. 
Int. 27. Did Gen. Burt know of their being used all the time he 
was postmaster ? 


A. Yes, sir. 
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Int. 28. Now, regarding a section of those wooden framed and 
doored boxes, state whether the wood of the door and the door 
frame made a continuous surface, or whether some portion of the 
wood of the partition of the pigeon holes was expused or visible 
when the doors were closed. 

A. That I couldn’t say for certainty for this reason, that the up- 
rights of the pigeon holes might have come out flusn with the 
front, but we have a section of those boxes stored away in the office 
now, and I will examine them during the recess. 


(Recess from one to two.) 


Int. 29. Have you examined the section of boxes you have re- 
ferred to? And, if so, state how far back that particular section 
was used in the Boston post office, and whether it is one of the 
sections you have spoken of, and describe its construction in detail. 

A. I have examined it; it was in use from twenty years ago up 
to the time we moved into the present building, in IS75, | think ; it 
is one of the sections I have spoken of; in this section of boxes | 
have just examined the boxes were made first, and then the frame- 

work was made afterwards with the doors and fastened on. 
200) Int. 30. Of what sort of wood were the doors and frames 
and what sort the pigeon holes? 
A. I should sav the doors and frames were made of black wal- 
nut and pigeon holes of pine. 

Int. $1. Did the doors and frames present a continuous surface 
of black walnut, or was some portion of the pine pigeon hole visible? 

A. I should say it was a continuous surfaee of black walnut. 


And in answer to cross-interrogatories proposed by F. H. Berrs, 
for plaintiff: 

Cross-int. 95. What was your position in the Boston post office in 
1868 9 

A. I was what they called chief clerk of the mail department and 
sort of general superintendent of the post office. 

Cross-int. 54. What is your position now ? 

A. Chief clerk of the Inquiry office. 

Cross-Int. 30. Was it part of your duties in 1868 to superintend 
any changes or alterations in the post office ? 

A. Yes, sIr. 

Cross-int. 56. Who gave orders for all such changes? 

A. Wilham L. Burt, the then postmaster. 

Cross-int. 57. Did anybody else beside the postmaster have any 
authority to direct or order any changes? 

A. Not to my knowledge. 

Cross-int. 38. Then nobody but the postmaster could direct any 
changes or alterations, no matter who suggested such changes or 
alterations; is that so? 

A. Yes, sir. 

Cross-int. 39. You said in answer to the 8th question that Mr. 
Burt, the postmaster, showed you metal-front boxes to have the 
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wooden boxes made; was his showing you such metal front for the 


: } 4 : , - j 7 = ‘ 
boxes Lire Tirst vou Knew ot the proposed change? 


(l-orm objected to, as the witness has stated that he meant to say 


- 


metal fronts of the boxes and not metal-front boxes.) 


Cross-int. 40. Ilad vou ever seen said metal fronts before ? 


29) ] A. Not that bile tal front é | had previously seen a metal front 


Cross-int. 41. Do you mean by a metal front in a section a single 
metal front for a whole section of boxes? 

A. A metal front for a section that contained from 12 to 20 boxes. 

Cross-int. 42. When did you see that metal front? 

A. A short time previous to seeing the one Gen. Burt showed me‘ 

Cross-int. 43. Who showed you this single metal front for a large 
number Ol boxe sc 

A. Gren. Burt. 

Cross-int. 44. Was t 
boxe ~ fastened tO adhiyv 

A. Se parate. 

(ross-int. LS. What Was if made ot? 

A. Some kind of metal; the material I don’t know: don’t 
recollect. 

9 


(‘ross-inft i Dic 1 have anv das I's O} if 
re Liit. ». ms 2 Plat Ve All § AUVIUT: il : 


, 


} 
; 


i — 


Oxes Or Was it separate ? 


‘ " oy 1 ] ) ss 
C‘'ross-int. 47. Anv locks on the doors: 


A. I don't rt collect. 
Cross-1nt. LS \V bey 
A. In the postmaster s room 
Cross int. 49. Was it being used for any purpose? 

A. It was made with thr expectation that it would be used for 
these boxes, but they condemned it on account of its frailability : 


; 


en you saw iIt* 


— 
_—_ 

J 

- 

- 
“~ 
—" 
—_ 
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C'ross-int. 90. Who condemned it‘ 
A. The postinaster. SUP POse he ealled the attention of others, 
, in them they concluded it wouldn’t answer. 

(‘ross-1nt. Ol. Do Vou know anvthing about that of your OW lh 


A. No, sir; I think he showed it to me and asked my opinion 
about it at the time and [ told him it wasn’t stout enough—strong 
enough. | 

Cross-int. 02. Do you remember how it was arranged, if at all, to 
be attached to the pigeon hoes ? 

A. I have no recollection of seeing anything to it at the time it 

Wiis show Ll The any Way it eould be fastened Lo the pigeon holes. 
292 Cross-Int. 05. Did you examine it carefully ? 

A. I can't say that I did, for the reason that at my first 
glance at it it didn’t seem stout enough, and I didn’t examine it 
thoroughly. 

Cross-int. 54. Did Mr. Burt say anything further to vou on the 
subject, except to ask your opinion ? 


—— 
Pe a Pais as o 


11s single metal front of the large number of 


ee 
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A. No, sir 

Cross-int. 55. Was that the first time that the subject of putting 
metallic fronts to post-othice boxes had been called to your atten- 
lon ? 

Yes, sIr. 

Pe sapesiaps 56. State, as near as you can, when this conversation 

ith the postmaster occurred. 

on As near as I ean recollect, it was very early In 1868. 

Cross-int. 57. Do you know who made this front for the large 
number of boxes ? 

A. No, sir. 

Cross-int. 58. Did you know anything more about putting me- 
tallic fronts on post-oftice boxes until the time spoken of by you in 
vour 8th answer, when Mr. burt showed you the metal fronts to 
have the wooden boxes made to fit them ¢ 

A. No. S11 . 

Cross-int. 59. Where was it that he showed you these metal 
fronts ? 

A. I think it was in his rooi. 

Cross-int. 60. How many of these metal fronts had then been de- 
liver d cil the i t othee t 

A. I dont know, sir. 

('ross-int. 61. A considerable number ? 

A. I think the next time I saw any of these meta] fronts was 
when a lot was brought in-and put on the bench where this work 
was being done; whether they came by express or were brought 
from the postmaster’s room | don't know. 

Cross-int. 62. Do you know when they were delivered at the post 


A. No. 

Cross-int. 63. When the postmaster directed you to have the 
wooden boxes made did you see more than one of these metal 
rronts 

A. No, sir; I think that was the only one I saw. 

Cross-Q. 64. Then you don’t “oom whether a quantity had 
Lda been made and di livered at the post oftice before that time, 
do vou? 


Cross-int. 69. Did the postmaster say anything more to you about 
them, except to have the boxes made to fit them, at — time he 
showed vou one In his room ? 

A. Not to my recollection. 

nt. 66. Did you have anything to do with ordering these 
metallic fronts made? 

A. No, sir. 

Cross-int. 67. Do you know anything about their being ordered ? 

A. No, sir: all I know is I found the m in the office. 

Cross-int. 68. These metallic fronts for which vou ordered the 
boxes made were, as I understand, separate fronts for each box ; 1s 
that so? 

A. Yes, sir. 


29— 162 


( Te \SS-} 


170 THE YALE LOCK MANUFACTURING CO. VS. 


Cross-int. 69. Could you tell by examining the single one of said 
fronts you first saw how large the pigeon holes were to be and what 
the thickness of the partitions were to be between the pigeon holes? 

A. Yes. sIr. 

Cross-int. 70. What thickness of partition was required for such 
front as you first saw ? 

A. The up-and-down partition, as near as I can _ recollect now, 
was three-sixteenths of an inch; I shouldn't want to swear 1t was 
three-sixteenths; it was very thin; the cross partitions, | should 
Say, rather less than half cit) Inch : they had LO be wider, LO pul the 
man’s name on who had the box. 

Cross-int. 71. Were all the fronts when you saw them in quanti- 
ties afterwards of the same size, shape, and pattern as the first one 
you saw ¢ 

A. Ye Ss. sir: SO much SO that you could take any One of them and 
put it into any one of the pigeon holes and it would fit. 

Cross-1nt. “2 Would it have been practical to have made the seC- 


the thiekness required by the 


tions of pigeon holes out of metal of 


eonstruction of these fronts 


( ¢ Ibiected to as not pertinent to the matter of the direct examina- 
tion.) 
2Q4 A. No, sir; it would not. 

Cross-int. 75. The fronts, then, as they were delivered to 
the Boston post ofthee. were obviously constructed to be applied LO 
sections of wooden pigeon hole a. 1S that so ? 

A. Yes, sir. 
Cross-int. 74. Did any change have to be made in the fronts in order 
to apply them to the wooden pigeon holes, so as to make a continu- 


hey were put up In position ? 


7 


ous metallic frontage when 1 

A \ . sIr. 

Cross-int. 7>. Did you know at the time who made these separate 
metallic fronts for the boxes to be arranged in series, so as to make 
a continuous metallic frontage for the wooden sections ? 

A. Not at the time Gen. Burt gave me this single one. 

Cross-int. 76. Did you subsequently ” 

A. I think I learnt afterwards where they were madeé. 
C'ross-1nt. ys Where were they made, as vou SO learned ¢ 


} 


(Objected to as calling for hearsay.) 
3 : 7 2 e . 1. . 
A. I so learned that thev were made in Connecticut. 
(‘ross-int. 78. By what econeern ? 
(Same objection.) 


\ *% \ sie 
at eoneern, on! 


A. | eouldn t sweal by \\ ly iv as hearsay. 

Cross-int. 79. State the information you received at the time vou 
received it. 

(Same objection, and also because the time has not been fixed.) 

A. Well, I was led to believe they were made by the Yale Lock 
Company, but who told me or how I eame by the information, I 
eouldn't Say. 
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Cross-int. 80. Was that vour understanding at the time these 
fronts were first put up in the post office? 


( ybjected to as immaterial.) 


A. Yes, sir; I think that understanding came from the locks and 

keys coming marked Yale Lock Company, and I think 

295 that’s the way I got the information without asking anybody. 

Cross-int. 81. Did you ever have any other or further con- 

versations with Gen. Burt than what you have detailed on the sub- 
ject of metallic fronts for post-office boxes ? 

A. No, sir; not to my recollection. 

Cross-int. 82. Did Gen. Burt have anything to do with putting up 
the boxes or applying the fronts ? 

A. He had all to do with obtaining them and having them deliv- 
ered at the office; he had them made, and we understood at the 
time they were gotten up by him and this Mr. Moore, the architect, 
who he employed to make the alterations in the office. 


(Answer objected to for the reason that the witness has already 
SWorn that he had nothing LO do with ordering the boxes and don’t 
know anything about the ordering of them: also. to the last part of 
the answer as volunteering.) 


Cross-int. 85. Question repeated. 

A. General Burt gave me orders to see that they were done cor- 
rectly. | ; 

Cross-int. S4. Did he give you any more specifie orders than that? 

A. No, sir. . 

Cross-int. 55. Did he personally overlook the matter at all? 

A. He used to come in occasionally and look at us to see how we 
were (ting along. 

Cross-int. 86. Did he give any personal direction about the work ? 

A. He would come in there and see how we were getting along, 
and he might give directions to do this and do that. If the work 
Was going on to suit him he would say, “ It is all right,” “ Hurry up,” 
Or something like that. 

Cross-int. 87. Do you remember that he did give any directions ? 

A. I think very probably he did, as otherwise I shouldn’t have 
attended to it without his authority. 

Cross-int. 88. In your 82d answer you mentioned a Mr. Moore; is 
that Mr. Frederick H. Moore who has been examined as a witness 
here to-day ? 

A. Yes, sir. 
296 Cross-int. 89. In putting up these metallic fronts, could 
they have been fastened to the wooden pigeon holes by nails 
or screws passing from the projections in the rear of each front into 
the wood-work of the partitions without using such long rivets as to 
rivet the fronts together? 


(Objected to as not pertinent to the matter in direct.) 


A ‘ No, sIr. 
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Cross-int. 90. Were all the fronts provided with projections on 
the inside or rear, so as to fasten them to the partitions at top, bot- 
tom, and Ol} hot I) sid les * 

A. Yes, sir 

Cross-int. 91. How did you secure the outside edges of the boxes 
to the wood-work in the case of those boxes which formed the ex- 
terior rows ot the section ¢ 

A. I don't recollect: thre up-and-down prec Ol thir end of the 
section Was what they cal Inch chestnut: don’t recollect how they 
were fastened to that— 
Was a screw, as there wasn't room 

Cross-int. 92. You have partly described the sections of boxes with 
wooden doors, which you say were used in the Boston post office for 
twenty years prior to 1875. In the case of those boxes with wooden 
doors, was the front for the whole section eontaining all the doors 
made as one piece and afterwards applied as the front of the sec- 
tion ? 

The pigeon holes appeared, on the section T examined to-day, 
to be made first and the fronts to have been built onto them after- 
wards. 

Cross-int. 95. Was the front built as a whole and applied as a 
whole to the section ? 

A. I eouldn'’t say. 

Cross-int. 94. There were no separate fronts for the separate boxes, 
were there ? 

A. It did not appear so to me, for the reason. that the strip that 
held the doors on appeared to 
whole front. 

Cross-int. 95. Please state the dimensions of the front of that see- 

tion, heielit ene width, and how many boxes it contained. 
297 A. The only dimensions I can give you is from guess-work ; 

about five feet high and ( rohit reel long and about eloht Y-one 
boxes. | , 

(‘ross-int. 96. Was the introduction of metal fronts to the post- 
office boxes as they were put up a valuable improvement in the 
post ottice ? 


e one continuous plece across the 


>? 
' 
i 


(Objected to as not pertinent to the matter in direct.) 


A. That is merely a matter of opinion: one might like them and 
another might not. 
Cross-int. 97. Can't you form any opinion on the subject ? 


(Same objection. 


A.W ell, I [ should say that the old style was the best, with the 
glass sash in front 

Cross-int. 9S. Are said metallie-front boxes exclusively used 
the Boston post oftice now ” ) 

A. They are, with a few exceptions ; a few banks refuse to use 
them and have boxes with the box inside. 

Cross-int. 99. Ilow many metallic boxes are now used in the Boston 
post office? 

A. About four thousand. 


ee 
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Direct resumed by Mr. CLARKE: 


[nt. 100. The metallic fronts now’ used—are they the same or 
different from those you have deseribed ? 

A. They are different; whereas the first brass fronts were fastened 
with rivets, those now in use are fastened with bolts with a nut on 
the inside, the bolt running from the outside of the metal front half 
way through the partition into the office. 

Int. 101. Also different in these respects, are they not, namely, 
that most of the boxes are larger; that the upright partitions, as 
well as the horizontal partitions, are about half an inch thick ; that 
there are no lugs Or ears projecting back into the pigeon hole, and 
that the locks are in one piece with the doors and not attached to 
the doors ? 


(( yy eted to as leading.) 


298 A. Yes,sir; one-third of them are larger; every third box 

isalarger size. ‘The partitions are thicker than the old ones. 
The horizontal ones are about the same; the vertical ones, [ should 
think, were three-eighths of an inch large. There are no lugs or 
ears. The lock frame is in one piece with the door, and is fastened 
onto the door. When you take the lock off you've Fob to take the 
door off. 

Int. 102. In reference to the doors and door frames attached to the 
wooden partitions, as you have stated, in 1868, what is your recol- 
leetion as to whether those locks were attached LO the doors before 
Or aiter the adjustment to the pigeon holes ? 

A. I think there was a German locksmith, as near as I ean recol- 
lect, came there and put the locks onto the doors after they were 
fastened onto the pigeon holes. I havea faint recollection of seeing 
a round hole in each of these boxes after they were put up, in which 
the face of the lock came. 

Int. 103. Now, were the words “ Yale Lock Company ” engraved 
on anything but the keys and the locks? 

A. I have no recollection of seeing them anywhere else. 

Int. 104. Did those words being on the key and lock indicate any 
more to you than that the keys and locks were the manufacture of 
the “ Yale Lock Company?” 

(Objected to as leading and as an endeavor to induce the witness 
to contradict his previous testimony.) 

The counsel for defendant disclaims any such intent. 

. A. My impression was at the time that they all came from the 
same source. 

Int. 105. By whom did you understand at the time the plan of 
applying metal fronts which was adopted, as you have stated, was 
contrived ? 

(Objected to as hearsay and immaterial.) 


A. I didn’t understand it from anybody. I drew the inference 
that Burt and Moore had their heads together to see what alterations 
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they could make in the office, and from them, through them, through 

' their ideas, these metal fronts came to the office. 
299 [nt. 106. On direct examination I[ inadverteutly omitted to 

ask you what search for Gen. Burt’s papers has been made, 

and with what result ? 

A. As far as I am concerned, I never searched for his papers; but 
[ heard that Mr. Harmon has searched for a diary he kept for Gen. 
Burt, and that he couldn’t find that or any of his letter books. 

Int. 107. Where were Gen. Burt’s papers and records put when 
he left the office, if you know? 

A. Of my own knowledge, ! don’t know where they went. 


Int. 108. How long did it take to put up the frames and doors 
after the sections of pigeon holes were delivered—about how long? 
\. Well, I couldn’t tell; from six weeks to three months. 


Int. 109. How long after they were delivered before the first sec- 
tion was In Its place ” 
A. I ecouldn’t tell. 
Int. 110. About how long? 
\. IT couldn't tell whether it was a week or six weeks on the first 
section. 
Cross resumed by Mr. Betts: 


Cross-int. 111. You have been asked about some difference of con- 
struction between the metallic boxes now used and the first ones that 
Were put up. Are those now used applhed to the wooden pigeon 
holes, SO thrat the edoes of the separate fronts for each box abut 


igainst each other so as to form a continuous metallic frontage on 
the outside? 
A. Yi Ss, SI] 


(Signed) JOHN LEWIS. 


S00 Cireuit Court of the United States for the Southern Distriet 
of New York. 


YALE Lock MANUFACTURING Company vs. Toowas L. JAMES. 


|, Henry L. Hallett, a commissioner of the circuit court of the 
United States for the district of Massachusetts, certify that the an- 
nexed depositions of George H. Pousland, John J. McNutt, and Per- 
cival A. Bruce were taken by me on the 30th day of June, A. D. 
ISS2, and that before the taking of said depositions each deponent 
Was first duly cautioned and sworn to tell the truth ; that said depo- 
sitions were taken in pursuance of the annexed notice, and were 
reduced to writing in the presence of said deponents, and by them 
signed in my presence; that at the taking of said depositions the 
Yale Lock Manufacturing Company, plaintiff, was represented by H. 
S. Hoyt, Esq.,and Thomas L. James, defendant, by S. B. Clarke, Esq. 

| further certify that I am not of counsel and have no interest in 


. 


the above suit. 
fu. s.] HENRY L. HALLETT, 
U.S. Comm’r, Mass. Dist. 


n 


THOMAS L. JAMES. 175 


801 Circuit Court of the United States for the southern District 
of New York. 


YALE Lock MANUFACTURING CoMPANY vs. THoMAS L. JAMES. 


GENTLEMEN: Please take notice that the depositions of James O. 
Young, William E. Connor, John Lewis, Thomas L. Harmon, Henry 
S. Adams, Thomas Appleton, Joshua E. Hadlock, Archibald Bruce, 
J. J. MeNutt, Theodore C. Faxon, George H. Pousland, Frederick 
Ht. Moore, and others, witnesses, who severally reside at a greater 
distance than one hundred miles from the place of trial of this suit, 
will be taken de bene esse, under the statutes of the United States in 
that behalf provided, on behalf of the defendant herein, On lriday, 
the 20th day of June, 1882, at 10 o’clock in the forenoon, before 
Henry L. Hallett, Esq., a commissioner of the circuit court of the 
United States for the district of Massachusetts, at his office, No. 140 
Tremont street, Boston, Mass., and at such times and places there- 
after as said commissioner shall appoint. 

New York, June 22, 1882. 

Yours, ete., S. L. WOODFORD, 
S. B.C, U.S. Atty, for Deft. 


To Messrs. Betts, Atterbury & Betts, complt’s solicitors. 


32 Deposition of Geo. HH. Pousland. 
JUNE 30, 1882. 
[nterrogatories propounded by 8S. B. CLARKE, Esq., of counsel 
+ 1+) 
for defendant. 


Int. 1. What is your name, age, residence, and occupation ? 

A. George H. Pousland; 42 years old; live in Salem; am a com- 
mission merchant. 

Int.. 2. Had you any connection with the late firm of Sprague, 
Soule & Co. ? | 

A. Yes; I was employed by them as clerk, in 1865, and after eight 
or nine years I became a member of the firm. 

Int. 3. Do you recollect the introduction of metal front lock boxes 
in the Boston post office when Gen. Burt was postmaster ? 

A. I recollect the fact of our being called upon to pay an extra 
amount for the privilege of getting our letters without having to 
call for them. 

Int. 4. What was that extra assessment you speak of nominally 
required for ? 

A. I presume for the privilege of getting our letters out of the 
othice; I judge from the receipt they gave us, it was to pay for the 
lock and key. | 

[nt.5. How much was the extra assessment? 

A. Four dollars; three for the lock and one for the key. 

Int. 6. When did you pay that amount to Gen. Burt? 

A. It is charged on our book the 12th of September, 1868. 

Int. 7. In whose handwriting is the entry on your books? 
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A. My own, made at the time it purports to have been made; I 
have no doubt it is correet 

Int. S. Won't you state what the bock 1s, and read from it the 
entry re ferred to ¢ 

A. It is the expense book, and the entry is “Sept. 12, 1868, P. O. 
lock box and kevs, s4.” 

Int. 9. Have vou Burt’s receipt for that $4? 

A. I have it and produce it (and the same is marked for identifi- 
eation “ Exhibit X\, H. L. H.”) 

[Int 10. What was the number of Sprague, Soule & Co.’s box ? 

A. 3,704. 
803 And in answer to cross-interrogatories propounded by H. 
S. Hoyt, Esqy., of counsel for plaintiff: 


1 
A 


Cross-Int. 11. The $4 you paid to Mr. Burt in 1868, was that for 
] 


] s ‘ +) 
lock and kevs ‘ 


the post-othice 

A. I suppose it was. 

Cross-int. 12. When you paid this $4 was that when you first had 
the use of the box ? 

A. No, sir: it was after we had the use of the box; we had been 
paving rent for the box for some time. 

Cross-int. 13. Can you deseribe at all the construction of that box ? 


(( ybjected LO. } 


; i. . Sd a . 
A. [ Can t Call 11 to mind at present. 


GEO. H. POUSLAND. 


Deposition of John. J. Me Nutt. 
JUNE 30, 1882. 
[nterrogatories propounded by S. B. CLarke, Esq., of counsel 
for defendant: 

Inu d. What is your name, age, and occupation, and where do you 
reside ? 

A. John J. McNutt; 59 years old; live in Boston; builder and 
contractor | 

Int. 2. What is the name of your factory ? 

A. The Novelty Wood-Works, of Wareham and Malden streets, 
boston. 

Int. 3. Do you recolleet anything regarding the making of wood 
eases—ot pigeon holes—for post-office boxes for Hadlock & Bruce, 
of Boston ? 

A. I do. 
oU-4 Int. 4. Tell us what you recollect about it. 

A. I remember the making of the cases, and the pigeon 
holes were made just ot a size to receive a certain frame—a metal 
frame of some kind. 

Int. 6. Do you remember when you made them ? 

A. IT couldn't without referring to my books ; it is some time ago. 
Int. 6. What particular book do you refer to? 

A. ‘To my day book. 
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Int. 7. Have you that book here; and, if so, will you produce and 
read the entry from it relating to these cases ? 

A. I have; the book is marked “Journal K” on the back; I read 
from page 69, which 1s headed “ Boston, Monday, May 18, 1868 ;” 
the entry I refer to under that date is “ Hadlock & Bruce, Dr., to 
10 cases, 5,470 openings for P. O., 9=8512.50; carting to Congress 
street, $5; $517.50." 

Int. 8. The 9 in that entrv indicates what ? 

A. Nine cents for each opening. 

Int. 9. That entry is correct, | suppose ? 

A. There is no doubt about It. 

Int. 10. And made after delivery to Hadlock & Bruce on Con- 
gress street ? 


A. Yes, sir. 


Cross-interrogatories by H.S. Hoyt, Esq., of counsel for plain- 
tiff: 
Cross-int. 11. Did you fit the metal fronts to the pigeon holes; I 
mean fasten them on? 
A. I think not; we only had one there as a sample to work from. 
Cross-int. 12. Will you describe that sample you had—the size 
of it”? 
A. It would be mere guess-work ; I should say 2} by 33 inches. 
Cross-int. 15. The sample was, then, just sent you with orders to 
make pigeon holes of just that size? 
A. Yes. 
J. J. McNUTT. 


SOD Deposition of Percival A. Bruce. 
JUNE 30, 1882. 


[nterrogatories propounded by 8. B. Clarke, Esq., of counsel 
for defendant : 


Int. 1. What is your name, age, and occupation, and where do you 
reside ? 

A. Percival A. Bruce; Chelsea, Mass.; 46 years old; am a car- 
penter. 

Int. 2. If you were in any firm in the year 1868 what was the 
name of the firm ? | 

A. Hadlock & Bruce. 

Int. 5. Do you recollect doing any work in the Boston post office 
for Mr. Burt that vear on letter boxes; and, if so, what was it? 

A. I do; we made ten cases of pigeon holes for letter boxes. 

Int. 4. Did you make them yourself or have the contract for 
them ? 

A. Had the contract for them. 

Int. 5. Please to state as fully as you recollect all that was done 
on those 10 cases of wooden pigeon holes by you. 

A. They were furnished me by McNutt and set up by us in the 
post office. 

Int. 6. Did vou fit and attach doors and locks to them ? 
23—162 
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A. Fitted and fastened a frame to each opening with a door and 
lock already attached to the frame; a separate frame for each pigeon 
hole. 

Int. 7. How did you fasten the frames to the pigeon holes? 

A. By a copper rivet through the perpendicular partition ; through 
an ear on each frame and the wood between them; the rivet headed 
and riveted. 

Int. 8. I understand that from each frame an ear or lug on each 
side projected back into the pigeon hole, and that the frames were 
uniform, so that one rivet joined two frames together as well as at- 


ws 


tached each one to the wood 


A. Yes, sIr. 
Q.9. Whether or not there was any flange or rim around the 
rame that covered any part of the wood partition ? 
S0€ A. There was a flange, and when they were together it 
made a solid metal front, covering all the wood of the parti- 


LIONS. 
[nt. 10. Have you your books of account for that year ? 

A. | have not. 

Int. 11. Give us your best recollection of the month in the year 
LS6S when you attached the metal frames to the cases 

A. My best recollection would be that it was the month of June. 

And in answer to cross-interrogatories propounded by Mr. Hoyt, 
of counsel for plaintilf: 

Cross-int. 12. State, if you know, by whom the metal frames and 
doors were supplied LO the boston Post othee. 

A. By the post office direct; but I always understood that they 
originally came from the Yale Lock Co. 

(‘ross-1nt. 15. Won't you pleas state, as nearly as you Can, what 
the contract you spoke of called for? 

A. It ealled for ten eases, not all of the same size. of wooden 
pigeon holes, to be made to receive metal frames, those frames to be 
riveted together in one continuous line the length of the case. <A 
sample frame was furnished us. 

Cross-int. 14. Were you consulted about putting up these post- 
office boxes or was the contract simply offered to you ? 

A. They offered us the contract. 

Cross-int. 16. The contract called, you say, for wooden pigeon 
holes ? 

A. Yes, sir. 


Redirect by Mr. CLARKE: 
Redirect Int. 16. Have you any personal knowledge that the 
frames and doors came from the Yale Lock Company ? 
A. The men who worked on the locks told me they were in the 
employ of the Yale Lock Company. I had no dealings or any com- 
munications direct with the company. i 
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Recross by Mr. Hoyt: 
Recross-int. 17. Do I understand you that your answer to 
307 the 12th cross-interrogatory was correct, as far as you know, 
and that your impression was at the time that the frames 

were made by the Yale Lock Company ? 

(Objected. to as immaterial, and motion to strike out what the wit- 
ness said he “ understood,” in answer to cross-interrogatory 1Z, as 
not evidence.) 

A. It is correct, to the best of my knowledge, and that was my 
Impression at the time. 


PERCIVAL A. BRUCE. 


oUS Circuit Court of the United States for the Southern District 
ot New York. 


Yate Lock ManvuvracTURING Company vs. THuHomas L. JAMES. 


[ hereby certify that on the ninth day of May, A. D. 1882, at my 
office, No. 490 Louisiana avenne, in the city of Washington, D. C., 
personally appeared before me, pursuant to the notice hereto an- 
nexed, at 10 o’clock a. m., Philander E. Wilson and Alfred B. Mul- 
lett. the witnesses named in said notice, and Frederick H. Betts, 
squire, lpr pe ared as counst | for the plaintiff, and Samuel 13. ( ‘larke, 
squire, as counsel for the defendant, and the said Philander E. 
Wilson and Alfred B. Mullett, being by me first duly cautioned and 
sworn to testify the whole truth and being carefully examined, de- 
posed and said as adbpears bv the depositions hereto annexed ; and 
[ further certify that the said depositions were then and there re- 
duced to writing by me, and, after they had been reduced to writ- 
Ing, read to and subscribed by the witnesses 1m my presence. 

And I further certify that the reason why said depositions were 
taken was that the said witnesses reside at Washington city, District 
of. Columbia, more than one hundred miles from the place where 
this cause is to be tried. 

| further certify that Iam not of counsel or attorney to either of 

the parties nor interested in the event of the cause, and that 
OUS} the fee for taking the said depositions, $21.00, has been paid 

to me by Thomas L. James, and that the same is just and 
reasonable. 

In testimony whereof I have hereunto set my hand and official 
seal, at Washington city, District of Columbia, this tenth day of 
Mav, A. D. 1882. 

[SEAL. ] L. CABELL WILLIAMSON, 
US. Commissioner, D.C. 


Circuit Court of the United States for the Southern District of 
New York. 
YALE Lock MANUFACTURING Company vs. THomMAS L. JAMES. 


GENTLEMEN: Please take notice that on behalf of the defendant 
herein I shall take the depositions de bene esse, under the statutes in 


ad t : 
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such case provided, of Schuyler Duryee, A. B. Mullett, and others, 
witnesses who reside at a greater distance than one hundred miles 
from the place of trial hereof, before United States Commissioner 
L. Cabell Williamson, at his oftice, No. 490 Louisiana avenue, in the 
city of Washington, D. C., on Saturday, May 9th, 1882, at 10 o'clock 
in the forenoon, and at such times and places thereafter as said 
commissioner shall appoint. 
Yours, &e., S. L. WOODFORD, 
U.S. lttorney, for Def 't. 
New York, May 2, 1882. 
To Messrs. Betts, Atterbury & Betts, compl’t’s sol’rs. 


(“ndorsed :) U.S. circuit court, 8S. D. N.Y. Yale Lock M’f’e Co. 
vs. Thomas L. James. Notice, May 2d, 1SS2. S. L. Woodford, U. 
S. att'y, for defendant. ‘Time changed LO May thy ‘ut Mr. Betts’ re- 
quest. S. B.C. Due service copy hereof admitted. New York, 
May 2d, 1882. Betts, Atterbury & Betts, eompl’t’s sol’rs. 


308% Cireuit Court of the United States for the Southern District 
of New York. 
YALE Lock MANUFACTURING Company vs. THoowas L. JAMES. 
May 9, 1SS2—10 o'clock a.m. 
Met pursuant to the annexed notice. 


Present: Samuel B. Clark. on behalf of the 
erick H. Betts, on part of plaintiff. 


lefendant, and Fred- 


os 


} 


PrmbANDER Ik. WItson, a witness of lawful age, being produced 
and sworn on part of the defendant, deposes and Says; 


Examined by Mr. CLARKE: 


(). 1. What is your name, age, residence, and occupation f 
A. Philander E. Wilson; sixty-one years of age, and a clerk in the 


’ 


Patent Ofhiee, and reside in Washington, D. C. 


(). 2. How long have you been clerk in the Patent Office, and what 
part of the business have you charge of? 


A. I have been in the Patent Office since September, 1852; [have 
charge of the records of assl@nments. 

Q. 5. What is the customs of the office in respect to making a digest 
or index of the assignments and transfers of patents that have been 
recorded ? 


(Objected to as incompetent and immaterial.) 


309 A. The assignments are examined with the records of the 
othice to ascertain if the patents have been issued as deseribed 

in the assignment, and, if found correet, it is then indexed in the 
name of the inventor and the brief of the title made upon the digest; 
after the record of the assignment is made on the books of the office 
the liber and page in which it is recorded is attached to the digest. 
Q. 4. Have you made a search for assignments of the patent 
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eranted Silas N. Brookes, as administrator of Linus Yale, Jr., 
September 19, 1871, No. 119,212, for improvement in post-office letter 
boxes, and of the reissues thereof, Nos. 4963, 7625, and S783 ? 

A. I have made a careful search. 

(Q). 5.. Do vou produce certified copies of such assignments as you 
found ? 

A. I do. 

(Assignments are here offered in evidence and marked “ Defend- 
ant’s Exhibit Brookes’ Assignment No. 1” and “ Defendant’s Ex- 
hibit Brookes’ Assignment No. 2, L. C. W., U.S. commissioner, May 
9, 1882.”) 

Q. 6. Did you find any other assignments of that patent or its 
reissues ? 

A. I did not. 

(). 7. Did you find any other agreement or instrument of writing 
on record in the Patent Office relating thereto ? 

A. I did not. 

(. 8. Do you also produce a certified transcript from the digest of 
the office which you have deseribed ? 

A. I do. | 

Q. 9. Down to what date is that transcript made up? 

A. It is made up to and including March 7, 1SS1. 

Q. 10. Have vou examined said digest to ascertain whether this 
certified transcript 1s correct as of any and what later date than 
March 7, 1881? 

A. I have made an examination from March 7, 1881, to May 4, 
1882, and find no change in the digest. 


O10 (Certified transcript offered in evidence and marked “ De- 
fendant’s Exhibit Abstract of Title.”) 
Mav ©. 1882. 


Bae 


L. C. W., 


[ , >. ( ommissioner. 


No cross-examination. 


~ PHILANDER E. WILSON. 


Subscribed and sworn to before me this 9th day of May, A. D. 
1882. 
[SEAL. | L. CABELL WILLIAMSON, 


U. S. Commissioner, D.C. 


ALFRED B. Mutvett, a witness of lawful age, produced and sworn 
on behalf of the defendant, deposes and says: 


Examined by Mr. CLARKE: 


Q. 1. State your name, age, occupation, and residence. 

A. Alfred B. Mullett; Iam in my forty-ninth vear; my occupa- 
tion is an architect, and reside in Washington, D. C. 

Q. 2. What, if anything, had you to do with the introduction into 
the new post office in New York city of post-office letter boxes, con- 


ee eee — — 
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sisting of a series of wooden pigeon holes and metal doors and door 
frames ? 

A. I cannot tell without reference to the record whether I gave 
an order for the rietal fronts and for the construction of the wooden 
pigeon holes or not; I believe that I did, and, if not, should have 
done so if not prevented by my resignation; I assume that I did, 
and, if so, it was done in aecordance with my duties as supervising 
architect of the Treasury Department and in accordance with the 
wishes of the Post-Office Department, which was my duty to comply 
with as far as practicable. 

(). 5. When were those letter boxes put into the new post 


4 
office ¢ 
OL] A. If they were put in — 1874, they were put in under my 
order; if they were put in after that, they were put in by my 
SUCCESSOI 1 in either event they were probably ordered by me. 


() +t When did vou cease to be supervising architect of the 


A oe nuary l. 1340. 
().5. Priortothat time had any post-othice letter boxes, constructed 
together as those now in the new post office in New York 


city are, been put into any of the Government buildings in the 


: 
: | 
A. The same fronts had been used in a great many; whether 
they were attached to the wooden pigeon holes in the same manner 
). OH. Can Vou Name some of the offices in which thev were put t 
A. I beheve they were put in the post office at Baltimore ; Port- 
land, Oregon; I think some at Astoria, Oregon; St. Paul, Minn.: 
Des Moines, lowa; Madison, Wisconsin: Chieago; I think also at 
‘Voledo, Ohio; I don't know exactly how many; I think some fifteen 
buildings altogether. 

anything, had you to do with putting these boxes 
in the offices you have referred to? 
A. They were ordered in accordance with my duties as supervis- 
architect of the Treasury; the earlier orders were given after an 
examination under myself and consultation with the officers of the 


Post-Office Department; the subseguent ones on the written request 
¢ al 


(Objeected to as Incompetent, so far as the answer purports to state 
the contents or effect of written papers. ) 


Q. 8. Were you at the time of giving these orders aware of the 
atent [now show you, namely, patent No. 119,212, dated Septem- 
er 19, 1571, for Improvement in post-office letter boxes to Brookes, 


a 


as administrator of Yale 

(Witness examining paper shown him.) Yes, sir. 

9. What was your view In reference to that patent ? 
(Objected to as immaterial.) 


o12 A. That there was nothing in the patent of any importance 
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unless the change of a construction from wood to metal was patent- 
able, which 1 did not believe was the case. 

(). 10. What knowledge had you of the state of the art to which 
that patent belonged. 


(Objected to as incompetent and immaterial, unless the question 
and answer thereto be limited to the specific instances and places of 
alleged prior knowledge of witness set forth and referred to in the 
answer.) 


A. I was aware from personal observation that wooden pigeon 
holes closed on the outside with wooden doors, and in some instances 
with olass panels inserted in the doors, the doors being controlled 
by box owners by means of a lock and key substantially as these 
are, Were In use In many post offices; I might say in general use. 
I put similar boxes in the post office at Cincinnati while in charge 
of the improvements there, which were made, | believe it was, in 
I1S64; the exact date can be ascertained from the records of the 
Treasury, 1f necessary. 

\). 11. Had these wooden doors referred to a separate wooden 
frame from the pigeon holes? 


(¢ bjected to for the same reason as last objection.) 


A. In most instances they had, and I recollect no instance to the 
contrary ; there might have been. 

(). 12. Where the wooden frames were used were the ends of the 
partitions of the pigeon holes exposed to view on the outside ? 

A. My recolicetion of it is that the partition of the pigeon holes 
were made entirely separate from the front; in some instances, In 
order to save room, boxes of this character were placed in panel 
pilaster, that form part of the design, in which case the pigeon holes 
may have been made of stuff sufficiently heavy to become a part of 
the pilaster; my recollection is that there were some such cases. | 
think the pilasters at Cincinnati were constructed in that manner ; 
if so, the ends of the pigeon-hole stuff may have been visible on the 

outside. At the time I made the decision in regard to the 
313 patent referred to the whole subject was fresh in my mind 

and drawings showing the way the work was constructed in 
the building was at my control. I have had neither the inclination 
nor opportunity to refresh my memory since the commencement of 
this suit. I think the wood work 1s still in place in the Cincinnat 
post office substantially as I left it. 

Q. 15. Were any of the frames so arranged as to cover the ends of 
partition ? 

(Same objection.) 

A. Yes, necessarily so. 

(). 14. Were those partitions arranged in horizontal and vertical 
tiers ¢ 


(Same objection.) 


A. Same as they are now. 
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(). 15. Was the wood of the doors and frames the same as the 
wood ot the pigeon holes? 

(Sami objection 

\. In neat ry instance it was ae believe in every 
O] unless bOs- 17) the instances I have 1 ‘red to above and 
n the in ices in which the pigeon holes were aoa in the form 
of drawers, which was generally done in the lowest tiers. 

Q. 16. Can you say that thisconstruction which you have described 


of wooden pigeon holes in series, and wooden door frames, Coverlng 


} nN : as } ' ms 
the ends of the pat ns of the pigeon holes and wooden doors, the 
k nd of Wwe yr ferent 1n the doors anit 1 frat nes from what it 
Was In pigeon holes <isted in the Cineint 1 othee prior to 1S68 ? 
((dbrected to as ieading 


Q Ly [) i CAIs le { hic ago office ? 
() ' | to as leading 


ol A. That is where I got my ideas from. 
(), 1S. Can vou name any other ofhice exec pt the Cincin- 


A. | Cannot, and Can onlv lcd ntitv the C| hicago othee, because | 
welt there to exami ) beTore commencing ian: uapabioabealid Sat 


Cincinnati, that office being considered at that time the model post 
oflice, Mr. Arinstrong being in charge as deputy postmaster, Mr. 


Smith at St. Louis in the same capacity. and those venilemen were 
considered the best experts in those matters that the Post Othee had 


? 
it) - PhP PHON 
(). 19. Did vou find this construetion you have described in the 
( hicago oth ( f 
(¢)} { i Ta) ~ f 1d]} cy 


= . .* 2 : . ° | Be: , ° . 

(). 20. What construction did you find in the Chicago office ? 
. } . . , , ‘ ° > 

A. Similar to that | found in the Cincinnati office. 


} ] } : 9 » 4 : } ° 
() Yl. What knowledge had you prior to LS6OS of the use of metal 


A. They have been used in a great many Government buildings, 


the outer doors and frames being of iron; I have also known of 
] i > ee . : , 

their general use for the protection of fire-proof vat a they were 

also, prior to that time, in the register’s oftice of ‘Treasury De- 


partment ; lara number of cases tor the recep) ition of files in which 
c 


the doors and cases were ot iron: holvoing more occurs to me at 


Qs) =— = a a n Pee oe : a" 
i. —— Dy “ULIUG, praPcle Uial iV, the construction ot the file cases 1n 
} : > sz" 
Lil reg ist rs OLlet 


(Objected LO as Incompetent, because not referred LO 1 the ali- 
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vlo A. I would suggest that, as they are in existence now, you 
had better get some one else—I would say aly expert—to ex- 

amine them or procure drawings. 

(). 25. Give your recollection about them. 


(Same obi ction.) 


A. The doors are considerably larger than the pigeon holes; about 
two feet six inehes in the height and about twelve inches wide, hinged 
to the frame in the usual manner. 

(). 24. What is your first knowledge of the use of metal doors and 
frames for post-office letter boxes? 

A. A sample of the boxes described in the patent previously sub- 
mitted to me was, if my memory is correct, brought to my attention 
by Gen l Wim. L. Burt, at the time postmaster at Boston, who was 
dle ——— that they should be used in the new post office in that city 


. } . 
at that time In contemplation 
2. 25, Do you remeniber when this was? 


A. My impression is that it was just after the great fire in Boston. 


Recess till 2 o’clock p.m.; after which the witness was cross-exam- 


Cross-Q. 26. When did you become suvervising architect of the 


A. I was appointed by Secretary M:Culloch very soon after he 
entered upon his duties: I don’t remember the date. 

Cross-Q. 27. About what vear? 

A. ] don’t remember the date; it is a matter of record. 

Cross-Q. 25. Are you in Government employ now? 

A. I claim to be: it 1s a matter of controversy. 

Cross-Q. 29. In what position ? | 
A. Superintending architect of the principal buildings I designed 

Cross-(). 50. While you were supervising architect prior to 1870 
did you have the right to determine what kind of post-office boxes 
should be used in the post offices ? 

A. No, sir 

(‘ross-Q). 51. Who did hav that right ‘ t 


16 A. The supel rvising architect is vested by law with no aue- 

thority whatever; he is, therefore, nothing more than the 
r moa d agent of the Secretary of the Treasury, under whose au- 
thority all EX} nditures are made — course, practically, the super- 


vising architect makes the selection, subject to the ap yproval of the 
Secretary ; at least he did so under my administration, and I made 
no expenditures at tever without his wae and approval. 

Cross-Q. 52. Did the postmasters of the different offices 1m prac- 
Ice have anvthing LO ag 8 with t! 1¢ k] nds of coma ice boxes used 3 1th 
heir several ottices f 

A. No, sir; postmasters in practice were found to be entirely too 
ephemeral ; 1 it was found that no matter how well an office was fitted 
nearly every new postmaster wanted some changes, frequently a 
change that restored the building to an arrangement previously de- 
21—162 


] : ¥ ;* 7 ~ . | *7 7° 
. af fi "sy . *<y ¢ . ? . '? > ‘ 7 es , rif ’ } 7} ' £ 
stroved: it was, therefore, found necessarv to fit up the u1aGings on 
+» . < 
, . " . } 
; Tse , ? : “% + " . * + . + ¢ . - . 
a general svsteln and to use a general stvie Ol lurniture and nxtures 
. 2 , * 
‘ "<< ‘) | . - } , ‘+ . + _" + 
that Was approved b>\ tiit =[-' Ty c¢ 1 Pal Le! ‘ 
a . , , 
” ye) : : { . = cacti none a | “ P : 
( ross-Q). eJe). As ct matte! LF] brid \\V ¢ < hot chil \ reasonavie ¢ Wanges 
. c 
} re ee ae . ae See a Raa ' | 
adopted and made which were s logested and made vv the postihas- 
. 3 at f+] ’ ’ ’ yf t tt) wihiiel t | vit und ral 
ters. Cspecial y {) Liif¢ 1] pit iii}? al CJiLiIV_C = ‘3 itil tigt ¥ tL Lit Val- 
. . . 
. . , ' ? ’ ? , ’ + . 
able o1 more convenient in thi ransactio Of the DUSINeSssS O thei 
. 2 
ofthese 
- ’ . . . a4 , Py 4] " } ] 
\ If the word reaso) WiC IS OMNILLEd Trot the Question Ssno0uid 
- Se a oa) Le ee ae FE ny See ar 
answel it OV SAVING Lo, il Liat WOUTItL PCASULIAUVUIC 15 tu Uf Maderstoog 
eo ; 
. ; } , . . 
as meaning sucil Changes as were approved and ¢ sidered hecessaryv 
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2 yr | ; , 
° . I ; . . ' t ; Q + 
or desirable by the supervising architect as the representative of the 


; . _ f 4] rT’ 5. —— a 
Secretarv of the Treasury. I would sav 


a |» | = 
available to make them. 


. ; ‘> ‘ ‘% + : > , ’ i] . - 4 

Cross-Q 34. You state, In answer to the Sth question that at the 
" _ : lore { + | {+4 { 5 Saale mr . , 
time vou gave orders for the hitting ola number ol py =<~L olmces men- 
. ‘ ; . . , , . B- } ~ 

' ’ , ' *ati _> +. + ,¢ + . ° 
tioned by vou with metal-front boxes lke those now in the New 


— dl x . 3 7 } 
York office vou knew of the 


} 1 — } 4 ae 3 
temper i?), IS71. gral iedl LO Brook 


= ii lhistra Ot Of} clit Wild 
} } } > > . ‘ > > > 
Cal if ‘ that patent LO Vi ‘ att li i 
\ \i ry] l I | : ( | Puy Ty Tey ] . — 
d JN ELD pe B01) » J Was rei PLid 4 me Wmtrogduced me tosome 
| . 7 ] 4 } .> | oP : ] vat 
other wmentiemel \\ f) Whom had cl (1 is¢ ISS1ON Upon Lid Subrect. 
i 
} } } } . 
but I think he first brought it to my attent 


: ther gentleman to whom Gen. Burt 
O17 introduced vou connected with the Yale Lock Manufacturing 
Company: 

A Yes Sir: so | 1tel led to b wuiderstood 

{ ross (). 56 Wasiton this same ceeasion that uu were first shown 
the metal frames and doors tor post-office boxes as mentioned by 
vou in answer to thie ~4th question ? 

A. [ cannot Say. my reiations with Gen. Burt were very intimate 
and of the most friendly chat r: | considered him one of the 
ablest men in the Post-Otffice servi | be ve [took verv few. if anv. 
steps In regard to the Boston post othee without co sulting him he 

i ‘ i *. ° ; 
was at that time vi rv irequenuy in this Citv, and often for davs at 

> art ; ] : +} ste I ; am a } — ‘" i3° a } 
atime: wien 10D tiie CILY ne wasin and out of Inv ofmes Gdailv. and 
consequently [ cannot identify the times when discussions took plae 
with him; my impression Is he first brought the sample and subse- 
quently the } atent. but the Prat hit might rave been brought with 
the representative of the Yale Lock Company 

‘ross-Q. 57. Did you ascertain that prior to that time the Yak 
Lock Manufacturing Company had furnished several post offices 
with metallic fronts and doors tor wooden pigeon holes constructed 


as described 1n) sald patent 7 


ose In Govy- 
: it arrangements made 
in them: Gen. Burt mav have mentioned ‘+h a faet if it existed. 
consequently made no 
ised inany building — under 
the time when they were put in the Old 
South Church by Gen. Burt the dates are confused in my memory, 


] 
but it was a matter of no interest to me, and 
Impression on my memory; If they were 1 
my supervision prior to 
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and the time when Gen. Burt first called my attention to them must 
have been at an earlier date and in connection with some other 
building ; Laving no access to the records of the Department, I can- 
not speak accurately in reference to dates and many details which |] 
could otherwise do. 

Cross-(J. 38. Abe having the patent called to your attention did 
you order from the Yale Lock Manufacturing Company any of said 
boxes for any of the Government post offices, to wit, for Portland 

gor, Maine; Richmend, Virginia, and other places‘ 

A. I have stated that I could not remember as to dates; it 1s possi- 

ble that I ordered the boxes for Portland and Bangor, both 
315 of which I ordered prior to the fire in Boston ; if so, Gen’l 

Burt must have called my attention to them in connection 
with the Portland office; my impression is that after the fire in Bos- 
ton that the Secretary of the Tre _— Mr. Boutwell, agreed, on my 
request and that of Gen’l Burt, to authorize me to purchase them 
the appropriation for the new post office and lend them to 
surt as postmaster for temporary use in the temporary post 
office in the Old South Church; I subsequently ordered for several 
I cannot recollect how many at present. 

Cross-Q. 39. Did vou orderthese boxes for Portiand and Bangor of 
the Yale Lock Manufacturing Company ? 

That is my recollection. 

Cr Ss-Q). 10. Were those boxes so ordered by you constructed and 
arranged as described inthe Yale patent already referred to? 

A. The first ones I anduned were constructed, as near as I can see, 
In exact accordance with the patent: subsequently some modifica- 
tions were made in the pattern, but they were all substantially in 


. . ) 
cllid Bano 


; ) 
VULIGINYGs 


accordance with the patent 

Cross-Q). 1]. So far as you know, was the Yale Lock Manufact- 
uring Company the first party who ever supplied to post offices 
} ost-office boxes A ep. of a tier of wooden pigeon holes having 
applied thereto a series of separate metallic fronts and doors, which, 
When put together, rato a continuous metallic frontage for the 
pigeon holes? 

(Objected to as immaterial and as not pertinent to the matter of 
the direct examination.) 

A. I think there is no doubt about that. 

Cross-Q. 42. For ge long a time after these met al-fronted post- 
office boxes of the Yale Manufacturing Company’s had been called 
to your attention did aio order such boxes exclusively from that 
company ? 

A. I can’t remember; no very great period; the first controversy 
on the subject of the use of them took »lace, unless ] am mistaken, 
in the purchase of the boxes for the Portland post office, when a 
local manufacturer presented a design of his own and insisted on 

competing ; I remember Senator Fessenden was desirous that 
319 they should be furnished by local makers if possible, but my 
impression is that the price was considerably more than that 
of the Yale Lock Manufacturing Company; at any rate the pro- 


posal was rejected. 


uf 


Cross-Q. 45. You did order such boxes exclusively from the Yale 
: ime, did you not, for use inthe 
(,overnment ottices ? 

A. | hardly think that eould answel th if 1D) the affirmative: the 


, ; : 1 a a ke : 2 ; 1: 

lact is that almost simultaneous!y with the suggestion of metaliie 

. . ’ ae & ‘ ‘ 

fronts to post-office boxes cifferent patterns were offered by other 
t ‘ ia’ ON ‘aiii tt iit eres i es >> i (Jit itt \ ) He] 

i ~ 
, am ' : — : : : : “al - : ] — , ] — ] 
manulfacturers, and of course a controversy arose between them: the 


next that | Cahh remenmber dehuitety Is that lsIsted oh the post 
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(Answer objected to as irresponsive. and, so far as it purports to 
state official action by appointment or action of commission or ap- 
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proval of the same, as not the best evidence, and as to the “ under- 
standing” of the witness is immaterial and incompetent.) 


(Question ne 
A. I do not desire to answer que og which = of official record 

. . i 
and from which the information can be readily obtained ; I have no 


objection to mention where I ean recolieet: [ think they were used 


at Portland, Oregon, Astoria (if any), St. Paul, Des Moines, Madi- 
son, at the temporary office at Chicago after the fire, Toledo; I think 


some were used at St. Louis, New Orleans, Mobile, and Cairo: 1 
cannot recollect whether they were used at Cncenieatt. 

Cross-Q. 47. Did the Yale Lock Manufacturing Company always 
claim that these Johnson Rota ary Lock ¢ saainnes boxes were an In- 


Cross-Q. 48. Did they so notify the Department and the post- 


} % ] >| 7 
A. [| don’t remember whether anv forn 
. 1) , 
; 
i 


, — } Pt F . 
the ‘Treasurv or not. but it was fullv uns 


Department that a use of any other boxes was claimed by 

2] the Yale Lock Manufacturing Company to be an infringe- 

ment on their 1 ee as to ed ostmasters I know nothing 

Cross-Q. 49. Did the Yale Lock me acturing Company eall the 

attention of the Departmer nt to the reissues of their patents when 
} } 


a | | 
A. I have no recollection of anything of the kind ; they may have 
done so; the Department looked upon it as a controversy between 
the Yale Lock anutevatien Company Johnson Rotary 


Lock Company, and consequently one In WwW 


- 
~~ 
- 
— 
no! on 
cre 
—~s 
- 


‘h} they had no speci: a] 
interest, and Iam free to say that had the courts at that time made 
the decision upon which I understand this suit to be based, I should 
have re comme nded the Department to _ no orders for any fronts 
until the validity of the patent was determined or have ordered 


them: exclusively of the Yale Lock Ma nu facturing Company 
Cross-Q. 50. About how many met font to post-office boxes 


were introduced during your admit erin hes in the Goverment Post 
(thee ? 

A. I cannot form any opinion whatever; I have even forgotten 
where they were. used. 

Cross-Q. 51. You were asked some questions, on the direct exam1- 
nation, in regard to post-office boxes having wooden frames and 
wooden doors; in such cases there were no separate fronts for the 
separate pigeon holes, were there ? 

A. In the case of the wooden fronts the frame or screen in which 
the doors were placed had to be sufficiently strong to stand by itself, 
and the pigeon holes had to be put up behind it, except as indi- 
cated in mv direct examination; the real fact about the matter 1s, 
that prior to the introduction of metallic fronts the doors were not 
used in the smaller-sized boxes for reasons that are obvious to any 
mechanic; when metallic fronts were introduced they were used at 
first for the smaller-sized boxes only; ultimately they were used for 
all sizes. 
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Cross-Q. 52. Do I understand you to mean that, except in cases 
where the doors were hinged in the wood of the pigeon hole, that 
itaining all the doors of the section was built asa sepa- 
rate structure that world stand by itself in the space allotted to it 
in the post oftice, and then the boxes erected behind such frame ? 

A. I don’t mean to say that there was any definite rule about it; | 

have never seen anything novel about it, except the use of 
Lz metal for wood. If the use of metal instead of wood to accom- 

plish a well-known Waht al nd a given result Is patenta b] | 
should have considered the Yale Lock Manufacturing Gomme 's 
patent good and acted acc | as I did not and could find no 
other practicable cae ality about it, I could see no patentable in- 
Ve ntion init. The Inanner of the mea ction of the wooden boxes 
and fronts undoubtedly varied with the different locations and the 
tastes of the different designers; my recollection is that they were 
in general use In post offices : ny memory Is perfectly clear that 
when it was first brought to my attention I stated I could see no 
novelty in it bevond the substitution of a metaliic for a wooden 
front, and I do not think any other substantial claim was made at 


i 


Cross-Q. 4% 4 Do you remel mbe rany instance where you have ever 
in a post office a tier of wooden pigeon holes, each pigeon hole 
led with a separate wooden front and door attached to the 


A. | have neyve;r stated that have seen any, but the use of doors 


that gave access to Individual pigeon hvles were so common that I 
would not state that they were not In use in every build lig to a 


. | 


rreater or less extent: it would have been a disadvantage rather 


im & i A 
} } 7. ] Bs 
than an advantage and the Vi iolation of the principl Ss Ol good 
? 7 
Carpentry to make a separate lrame and a separ ite door to each 
ate ot \\ od 


Cross-Q. 54. You never saw any such construction, to vour knowl- 


A. No, sir; I can’t imagine what object there would be in making 
them so. 

Cross-Q. 59. Such a construction would not be practieal, in your 
opinion, would it? 

\. It would have been practicable, but not desirable; and it is 
not probable that thi Post-Otfice Department would ever have ex- 
tel) rt ' the use ol hinge “« tronts to the smaller-sized boxes if metal 
had not been introduced. The metallic fronts were undoubtedly a 
yreat Conve nience, ana their introduction enabled the extension of 


the lock-box system to be extended into the smaller boxes at a 
mode rate expense. 
Cross-Q. 96. Please explain your last answer a little more fully in 
regard to the convenience of the metallic fronts. 
A. Prior to the introduction of the metallic fronts a sufficient 
number of lock boxes — provided in post offices to accom- 
323 modate the bankers, merchants, and other persons who were 
willing to pay an extra price for the privilege. The smallest 
size wooden-front lock boxes were not less than four inches wide, as 
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far as | can remember—possibly four and a half—while the smallest- 
sized metallic fronts ever made were, [ think, two and three-eighths 
wide; but these were found in practice to be too small, and three 
inches were determined on to be made. In ali of the more im- 
portant offices there was a deficiency of space available for the pur- 
poses of boxes, and if Was, of course, desirable to pul them in the 
smallest possible COMNIpass , aS a COVsSEGUETICE, the extension of the 
lock-box system to the smaller-sized boxes was inexpedient and to 
that extent impracticable. 

Cross-Q. 563. The introduction of the metallic fronts enabled the 
lock-box system to be used by the general public, did it not? 

A. Yes, sir. 

Cross-Q. 57. And the extension of the lock-box system to the 
general public limited the number of general-delivery clerks em- 
ploved 4 

A. That is the theory. 

Cross-Q. oS. Is it not also true that the smaller the size of the 
boxes, and consequently the compactness of the boxes together, the 
less the labor of sorting the mail? 


( bieected to.) 


A. I have no knowledge that would warrant me in answering. 

Cross-Q. 09. You have given your views as to the Yale patent 
and patentability of the invention. Did you take the opinion of 
any legal officer of the Government on the patent? 

A. I could not say positively, but I have no doubt that I con- 
sulted the solicitor,such being my usual practice; it may have been 
submitted formally to him, but I do not think so. 

Cross-(. 60. You spoke of some Iron cases 1n the register’s office. 
Were those cases constructed with a single door for the whole case, 
in which there was a number of receptacles ? 

A. No; they are long cases—lI think about sixteen feet long and 

ten feet high—the front of each case being a succession of 
o24 doors; I think there are four tiers of doors in the height of 
case. 

Cross-Q. 61. According to the practice in the United States do 
postmasters not occupying Government buildings select and pur- 
chase their own boxes? 

A. | believe that was at one time the universal custom, and it was 
the general custom during the period I was supervising architect of 
the Treasury, and at one time the universal practice. 

Cross-Q. 62. Was John L. Chambers the manager of the Jolinson 
Rotary Lock Company during your administration ? 

A. He was secretary of the company, and the only person with 
whom I ever transacted any business ? 


Redirect by Mr. CLAKKE: 


Redirect Q. 63. I think Mr. Betts, in his questions, spoke of the 
Yale Lock Manufacturing Company’s furnishing post offices boxes 
on your order; did they furnish the boxes or the fronts alone ? 
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A. I kuve used the word boxes throughout as meaning fronts; 


7 


nothing else was purchased of the Yale Lock Manufacturing Com- 

} ° . , ; ‘ “4 
pany, and nothing else of the Johnson Rotary Lock Company, until 
near the clos of my administration : the Johnson Rotary Lock (‘om- 


pany furnished some of the wood work for the pigeon holes. 


} 
' 


Redirect Q. 64. Do vou know of anv advantage in making a sepa- 


rate metal front for each pigeon hole over a metal frame constructed 


cf : 
~" ° ; ; ° P , , ' wd 
to cover a number ol pigeon holes * 


A. None. except thev cun be taken down, if desirable, and trans- 
her piace, and also It is the most economical mode Ol 


? 
ferred to anot 


Tath rireet? : 
COLISti UCLIUVOLI 


1} 
i] 


’ . . > . 
lof the metallie fitting 
“ | : 4} ? ; ° } ] + = > . : 4 7 . ay 
is done in the factory, and the outer mareln ol each nest of] pigeon 


} } : : Pe ais ‘ ; ae , oe as _ | 
notes coming against Wooden [rame-Work Is easily titted. 
+ 


> , : : . ] > 
Reeross-examination by Mr. Berrs 
> 7; | ge oa ] > 2 . a La oe a 
Recross-Q. 66. You understood, did vou not, from the first in- 
oe = . ] ~ 7 } am , a oe : 
Troaqauetion LO Votl OT Lie =wyHorect Ol metal ironts t(] post- 
.>™ | io } . i] ; +} * Er? ¢ } ‘ 1; | it" | ? } r 
weg office DOXes that they were to be applie to wooden pigeon 
7 } ) 
popes 


A. B. MULLETT. 


Subseribed and sworn to before me this 9th day of May, 1882. 
[SEAL. ] L. CABELL WILLIAMSON, 
[] ». ‘‘ommissionr. 2D. Ex. 


296 [NITED STATES OF AMERICA. 
Be it remembered that on this 2Ist dav of June. A. D. 1882. I. 


muel IL. Cross, a notary publie within and for the said State of 


and State of Rhode Island, in the said district of Rhode Island, Ku- 


eene B. Pendleton and Peleg Clarke, Jr., to testify and the truth to 
say on the part and bel of the defendant in a certain suit Or matl- 

. 
ter of controversy now depending and undetermined in the eireuit 


5 } ] a } + . ¢ " aa | . is = E | . p sir 
ourt of the United States for the southern district of New York. at 
ae | ee: a a ee ae eee : ee fr .% 
itv of New York. in the district aforesaid. wherein the Yale 
Manutaeturinge Company is plaintiff and Thomas IL. James is 


, 


_ bs 
—) 
2 ~ 


} ; . . ] a nt ] ‘07 - } l » ’ i . y | +} j 
dgdefendant: ana the said Eugen: 2 Pendleton. being about the age 
— OH me — a . i - . ] : _ . ; ee 
of 55 vears and the said Pel Y Ularke, Jr., bering about the age of 62 
‘ > . ; ; . 1) _ . P = 
vears, and having been by me each and severally first cautioned and 
. . ? , ap , ’ ‘ 


g but the 
itroversy aforesaid, I did carefully examine 


sworn to testitv the truth, the whole truth. and nothiz 


truth in the matter of col 


— 


meee se ** t 
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the said Eugene B. Pendieton and Peleg Clarke, Jr., and they did 
thereupon severally depose, testify, and say as follows, viz.: 


327 Cireuit Court of United States for the Southern District of 
New York 


Yate Lock MAaNvuFACTURING Company vs. THomas L. James. 


Depositions taken de bene esse on behalf of the defendant, pursuant to 
notice, of Peleg Clarke, Jr.,and Eugene B. Pendleton, residents of 
Westerly, Rh. l., bere Samuel H. Cross, Esq., notary public, at 
Westerly, R. [., June 21, 1882. 


Present: H. S. Hoyt, Esq., for complainant; Samuel B. Clarke, 
Iesq., for di fendant. 


EUGENE B. PENDLETON, produced on behalf of the defendant, being 
vy cautioned and sworn to testify the whole truth, testifies as 


} 


1. What is your name, age, residence, and occupation ‘ 
: ne B. Pendleton: 33 years old: residence, Westerly, Rhode 

Island, and occupation, postmaster at that place. 
». State aiak if anything, you know concerning the introdue- 
tion into the Westerly post office of the lock letter boxes now there. 
The present lock boxes in the Westerly post office were placed 
e therein some time between June, 1867, and the first of September of 
that vear. T) ley were first used on the first day of September, 1867, 

and have been in eonstant use ever since. 


ww 
t 


(Q). 3. How many are there? 
A. I think one hundred and thirty-three. 
(). 4. Describe them. 
O29 A. Iron front—well, this model is an exact fac-simile 
them—— 
Model referred to by witness is marked “ Defe a Exhibit 
Westerly Model, June 21, 1882, 8S. H. C., Not. Pub.’ 
Witness proceeds 
The locks are somewhat different, those in the office having a 
flange through which the fastening screws go instead of through the 
eorners of the lock like the model. 
i Q. 5. I ete you to mean that the letter boxes referred to 
are arranged in vertical and horizonal tiers or series, and consist of 
black walnut pigeon holes and iron doors hinged to the partitions of 
‘ the pigeon holes; is that correct? 
(¢ hoy cted to by complainant's counsel as leading.) 


A. Yes, sir 

Q.6. How long have you been employed in the Westerly post 
othice ? 

A. Steadily since April 1, 1867, as clerk, assistant postmaster, and 


postmaster. 


25—162 
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Q. 7. How do you fix September 1, 1567, as the date of the first 
use of the boxes like this mov lel ? 

A. Because the office was moved to its present location at that 
date, and then I have an old cash account of my father’s, who was 
postmaster at that eae which shows rent for these boxes collected 
then. 

(). d. Have thi St boxe Ss bee n secure ? 

A. They have; never anything taken from them or atten ipted to 
be taken from them LO mi knowledge. The olass in the doors is 
eo ee oe puttied In. 

Q). 9. State what, if anything, vou know relative to the use of this 
Sallie cieiien ot post-oflice locked letter boxes In other post 
offices. 


(Objected to as leading.) 


A. I know there were some of them in use in Washington, D. C., 
post office, when Mr. Edmunds was postmaster, [ think soon 
SPAL after Gen. Grant’s first Inauguration: there have been some 


of them in use, | rene say, for twelve or thirteen years in 
\shaway post office, Washington county, Rhode Island. 


Cross-examination * Mr. Hoyt: 


(ross-(. 10. Are the boxes in the post office exactly represented 
by the model in all other respects except those mentioned ? 
A. The V are, except the depth of the pigeon holes is, of course, 
greater. 
Cross-Q). ll. Are hot the pigeon oles in the post othice smaller 
than those in the model? 
A. I should say not. 
Cross-Q. 12. Are they larger? 
A. I should say thev were just tha same, but I haven’t measured 
them | 
Cross-Q. 15. You say that these boxes were put in between June 
and Sept mber, 1SG7: do you know they were first used on Sept. lst 
of that vear from the account book of poe father which vou have 
referred to; and, if not, how do you know t iev were first used then ? 
A. I do know they were first used on Se > ember 1,1867. I know 
ve first moved in there then—first put up the mail there then; these 
are the identical boxes that were there then. 
Cross-Q. 14. Can you say that any boxes were rented at that date: 
and, 1f so, how many ? 
A. Yes; I can say that. I can’t tell the exact number, 
give it to you from my father’s records. 
Cross-Q. 15. Can you state about the number rented at any time 
during the following five years? ; 
A. Yes, sir; about one hundred. 
Cross-Q. 16. Do you know this from your father’s records ? 
A. Yes, sir; I know it from the records and I know it from 
memory. 


but can 


Cross-Q. 17. How long since you have examined vour father’s 
records 1n coed to this matter’ 


if 


is 
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A. Well, I looked it over about four weeks ago. 
Cross-Q. 18. About how many boxes do you suppose were rented 
between 1872 and 1880, per year? 
300 A. All the way from ninety-five to one hundred six or 
seven, | should think. 

Cross-Q. 19. Since these boxes were put in, in 1867, have any 
alterations been made in then ? 

A. No, sir; sometimes the locks have been taken off to have new 
kevs fitted. 

Cross-Q. 20. The doors have never been taken off or the wood- 
work changed ” 

A. No, sir. 

Cross-Q). 21. The boxes wou have referred to in Washington, D. C., 
were they in the main post office in Washington? 

A. They were when the city post office was in the General Post 
Office. I saw them there in 1870, 1 think. | 

Cross-(). yy 4 You say they were like the boxes in the Westerly post 
othee: were they In all respects the same? 

A. I didn’t examine them from the inside; the doors were the 
same as these. 

(ross-(). 25. Who made the boxes in the post office at Westerly ? 

A. Babcock & Moss, who built the whole building, made the wood- 
work and had the iron-work made. 

Cross-Q. 24. Do you know who made the boxes in the post office 
at Washington ” 

A. Mr. Peleg Clarke, Jr., had the doors made; don’t know who 
made the wood-work; he is the person who had charge of the work 
at Westerly for Babcock & Moss. 

Cross-Q. 25. What class office is this at Westerly ? 

A. Second elass. ) 

Cross-Q. 26. About how many letters pass through the Westerly 
post office a day‘ 

A. Neighborhood of 3,500 or 4,000, on average. 

Cross-Q. 27. How many arrive here? 

A. Probably 2.500 a day. 


(Signed) EUGENE B. PENDLETON. 


} 


PrLEG CLARKE, Jr., produced on behalf of the defendant, being 
duly cautioned and sworn to testify the whole truth, testified as 
follows: 

Q. 1. What is your name, age, residence, and occupation ? 

A. Peleg Clarke, Jr.; agé, sixty-two; residence, Westerly, 

vvl Rhode Island,and occupation mechanical engineer and archi- 
tect by profession. 

(). 2. State what, if anything, you had to do with the introduction 
of lock post-office letter boxes into Westerly post offices. 

A. The post office is in the Dixon House, of which I was the 
superintending architect. I designed the doors, made the pattern, 
and had them east at the Builders’ iron furnace in the city of Prov- 
idence. The locks and hinges were fitted to the doors by Cottrell & 
Babeock, of Pawgatuck. We had a great deal of trouble in finding 
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suitable locks. On July 26,1867, I took one of those cast-iron doors 
previously cast as stated and went to Shelburne alls, Massachu- 
setts, to the Yale & Winn Company. I got to the hot el at night, 
about six o’clock, being the first, only, and last time I was ever In 
the place. I enquired of the landlord where the Yale Lock Manu- 
facturing ( apery was. He said the Yale Cutlery Company was 
just across the street, down a ledge, from his house, and Mr. Yale, 
the old man, had gone to New York, but Linus Yale, Jr., was at 
home. I told him my object In coming, and he said this Mr. Yale 
would probably answer my purpose; and while we were talking he 
remarked that the foreman had just gone out ~ locked the shop 
for the day’ s work, but Fre pu ntly Linus Yale, Jr., re ‘mained down 
there, and I might find him if i went to look for him immediately. 

| immediately went down, found the door was not locked, went in, 


saw a young man, who proved to be Linus Yale, Jr. I showed him 


my door and told him what [ wanted. lle sald he had nothing in 
the shape of locks, and hadn’t made anything that was applicable to 
that door, and had but recently commenced making small locks in 


AS 
their establishment. I asked him to show me what he had. He 
hunted around and showed me somecupboard locks and drawer locks. 
I selected the drawer locks, and, with some changes (principally a 
flange LO pul the screw through, which | suggested), made an AgYTee- 
ment with Mr. Yale for him to furnish those locks for the Westerly 
post office: went to the hotel. staid all nl { 
next day, July 27, 1867. T! 


oht. and returned home 
1, 


] _- f a ’ . 
ie locks ae then furnished and the 


doors app lied to we pigeon holes of the Westerly post office. This 
model 1 fac-simile, so tar as the face is cones rned. The wood 
$32 partitions are precisely the same size, but not so deep. The 


| } Bee > : Bo , . : we 7s . ? is 
locks on the model differ froin the original loeks in Havine 
. } . : 
ho flange for the attaching screws. 


(Witness refers to Defen 


j 
ws 
— 

‘ 
/ 
—~ 


‘ly Model.) 
(). 3. What has become of vour original drawi 
A. I think it — by Bea if preserved, with the papers of 

Babeoek WN \loss TT] ner ere cari loads of thie ir papers. That COll- 

cern was dissolved vears ago by death of Mr. Babeock, and I doub 

whether that drawing can be found now. 
(). . Did you take the drawing Wl h you LO She Ibi rhe alls and 
show it to Linus Yale, Jr 


A. I did. 


neor cde s10n 


*} 


QJ. 5. State more fully your conversation with Linus Yale, Jr., in 
regard to the design shown in your drawing. 
A. He examined the drawing and wanted to know why we didn’ 
make the entire front of iron, as I had drawn it. I told him. the 
reason Was that we hadn't time. and there was too mueh saaialiie 
about it to bother about one post office. He said it would make a 
better looking front and have the appearance of more security. He 
said that a metal door with a lock on it for post-oftice purposes was 
a new idea. 

(). 6. Referring to the boxes as put up in the Wester] v post office, 
what sort of wood were the pigeon holes made of ? 


it 
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A. Black walnut. 
(Q.7. Lunderstand you to mean that the pigeon holes were arranged 
in vertical and horizontal tiers or series, as represented in this model? 

A. Yes, sir: 

(). S. Do you know of any other past offices besides that at West- 
erly where the construction represented in the model was used? I 
mean iron doors and wood pigeon holes. 

A. Yes, sir; I furnished the doors for some ten to thirteen differ- 
ent places. I recollect Taunton, Ashaway, Washington. 

().9. Can vou fix the date of the introduction of these boxes into 
the Westerly post othice ? 

A. They were applied to this post office in the building about 
August 9 to August 12, 1567. 
mS Cross-examination by Mr. Hoyr: 

Cross-Q. 10. These locks which Mr. Yale supplied you with, did 
he have to have them made or did he have them in stock ? 

A. My recollection is that some were in stock and enough more 
11) process of making, so that we obtained them ina few days. 

(ross-(). 11. Do the boxes in the post offices you have referred to 
present a front similar to that shown by the boxes in the post office 
at Westerly f | 

A. They are a fac-simile, the doors being of the same pattern. 

Cross-(). 12. Were the doors arranged in the same way ? 

A. I can’t tell. I only sent the iron doors complete—loeck and 
glass and hinges, paint and numbers. In some instances I sent 
drawings for the wood boxes. 

Cross-@. 13. Did you ever see these boxes in use in the post offices 
you have referred to? 

A. I have, in Washington, in Ashaway,in Westerly, in Taunton. 
[saw them in the General Post Office in Washington in 1874, and 
repeatedly before that in Washington. In Ashaway I noticed them 
within the last three or four months. 

Cross-Q. 14. You say you saw the boxes in Washington post office 
repeatedly. Have you seen the boxes in the other offices you men- 
tion also repeatedly 4 

A. Yes,sir; in Taunton half a dozen times or more; Washington 
a dozen times; in Ashaway fifty or a hundred or more. 

Cross-Q. 15. Then you are perfectly familiar with them ? 

A. I have seen them, and I know the pattern when I see it. 

Cross-Q. 16. You mean you are familiar with the front appearance, 
of the front of the boxes ? 

A. Yes, sir. 

Cross-Q. 17. How is it, then, that vou did not know if the doors 
are arranged in the same way as they are in the post office at West- 
erly ? 

A. All I have seen are similar in arrangement to those at West- 
erly, but some offices I haven’t seen to which doors of this pattern 
were sent. 

Cross-Q. 18. Have all the doors that you have ever made been 
similar to those at Westerly post office ? 


f 


nel dif} lt had my memorandum I could give you the cost of 


| ‘ 
au 
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A. All made by the same pattern. 
504 Cross-Q. 19. And so far as’ vou know were all arranged in 
the same way ? 


A. Yes, sir. 


Cross-Q. 20. Have you ever made any memorandum at any 
time of the conve.sation between you and Mr. Yale in July, 1867? 

A. No, sir; not fully; I think nothing until within two or three 
months, when | wrote to Mr. W vodford, at his request, briefly about 
this matter. 


Cross-Q. 21. Do you know whether the Washington boxes are still 


A. No, sir; I haven’t been in Washington since 1874, I think. 

, ). 22. Did vou ever make any post-office boxes according to 
the drawing referred to? 

A. I never have—that is, with the iron-frame front. The draw- 
ing was identical with this model, as far as the door was concerned. 
This mode lis the same, exclusive of the Iron-frame front. 

) » Did vou have any conversation with any other per- 
his drawing besides Mr. Yale? 


Cross-Q. 24. Many people ? 
A. Possibly twenty—fifteen to thirty; couldn’t say exactly. 
25. Do you think you could repeat any conversation you 

had with other persons in regard to it? 

Cross-Q. 26. And be willing to swear what certain individuals 
with whom you talked had said, and be able to give their names? 
A. Some of them I could and would. 

Cross-Q. 27. Are you certain of the conversation with Mr. Yale? 
A. ¢ ha, Ves, SIP. 

Cross-(). ZS. Was anything sald at that conversation about the 
ifety of the boxes shown in the drawing vou have referred to and 
ose In the West rly post othee ” 


A, No, sir; only as I have stated. He said he thought the entire 


iid have the appearance of more safety or se- 


330 Cross-Q. 20. When vou left Shelburne Falls where did you 


A. IT went by stage to Deerfield; I think it was near Hoosac tun- 


and 
very fare by stage, hotel, dinner from there to Westerly. 
Cross-Q. 50. How long is it since you have seen this memoran- 


, 


A. Since receiving second note from Mr. Woodford: within two 


or three months. 


Cross-Q. 31. And you had down in this memorandum places you 


went to and the dates ? 


A. Yes, sir. 
(Signed) PELEG CLARKE, Jr 


a. 


THOMAS L. JAMES. 

NITED STATES OF AMERICA, |... 

e ° . - SO. 
District of Rhode Island, | 


[, Samuel H. Cross, a notary public within and for the State cf 
Rhode Island, in said district, do hereby certify that the reason for 
taking the foregoing depositions is, and the fact is, that the testimony 
of the said witnesses is material and necessary for the defendant in 
the cause in the caption of the said depositions named, and that the 
said witnesses live and did live at the time of taking said deposi- 
tions in the town of Westerly, county of Washington and State of 
Rhode Island, the same being ata greater distance than one hun- 
dred miles from the city of New York, where the court at which it 
is expected the said cause will be tried was appointed by law to be 
held, to wit, more than one hundred and twenty-five miles there- 
from. 

| further certify that on the 21st day of June, A. D. 1882, I was 
iitended at the town clerk’s office aforesaid by the attorney for the 
plaintiff in said cause, and also by the attorney for the defendant in 
said cause, and the witnesses, Eugene B. Pendleton and Peleg Clarke, 
Jr., who were of sound mind and lawful age, and the witnesses were 
by me carefully examined and cautioned and sworn, to testify the 

truth, the whole truth, and nothing but the truth, and the 
336 aforegoing depositions were, by consent of counsel, reduced to 

writing by a person other than me, the said notary public, 
but in my presence and in the presence of the witnesses, and from 
their statements, and after carefully reading the same to the wit- 
NleSses, the ‘y subscribed the same in my presence. 

| have retained the said depositions in my possession for the pur- 
pose of sealing up and directing the same, with this certificate of the 
reasons aforesaid for taking said depositions, with my own hand to 
the court for which the same were taken. 

And I do further certify that I am not of counsel! nor attorney for 
either of the parties in said depositions and eaption named, or in 
aly way interested in the event of the said cause, named in said 
caption. 

In testimony whereof I have hereunto set my hand and seal this 
third day of July, in the year of our Lord one thousand eight hun- 
dred and eighty-two, and of the Independence of the United States 
the one hundred and seventh. 

[ns] SAM’L H. CROSS, 
Notary Public. 
Fees taxed, $5. 
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od [Inited States Cireuit Court. Southern District of New York. 
In Equity. 


THe YALE Lock MANUFACTURING COMPANY 
US. 
Tuomas L. JAMES. 


la 


Testimony taken on behalf of the defendant, under and pursuant to 
the 67th rule of the Supreme Court of the United States, as 
amended, before John A. Shields, Esq., a standing examiner of 
said court. 

New York, March 7, 1882—1.30 p. m. 
Met pursuant to adjournment. 
Present: S. B. Clarke, Esq., for defendant, and Thos. Hunt, Esq., 
for complainant. 


FREDERICK Foster, a witness produced on the part of the de- 
fendant. by ing duly SWornh., deposes and Says. 


> 


u° =_ 

A. My name is Frederick Foster; my age is 48 vears; I reside at 
Mlizabeth, Union county, New Jersey, and by occupation am secre- 
tary of the Sate-Deposit Company of New York. | 
ite. (). 2. How long have you been connected with the Safe-De- 


posit Company ? 


(). 1. What is your name, age, residence, and occupation ? 


i 


uver since the company commenced business in May, 1865. 


(). 4. Please give me a description of the construction of the safes 
used by the company and rented in 1865. 

A. ‘They were cast In sections, the fronts of them, the number of 
safes In each section varying with the size. 

Q.5. Can you give me the dimensions of some of these sections 
that were used in 1865”? 

A. ‘The sections of the small safes would be about three feet long 
and two feet high 

Q. 6. In such a section how many safes ? 

A. Tam not positive; in the neighborhood of 40 safes. 

Q. 7. How were the safes separated one from another ? 

A. By wrought-iron partitions. 

(). S. What was the dimension of each safe, about ? 

A. Of the small ones, 32 inches high and 43 inches wide and 
about 18 inehes deep. 

Q. 9. At the front, when uncovered, what appearance did a section 
of safes referred to present—that of a bank or series of pigeon holes ? 

(Objected to as leading.) 

A. Appearance of a nest of pigeon holes. 

Q. 10. About what was the thickness of the wrought-iron parti- 
tions between the safes ” 

A. About 1 of an inch. 
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(. 11. When these safes were in the vaults of the company were 
they open or closed ? 

A. Closed. 

(). 12. Now, describe how these safes were closed. 

A. They were closed by doors formed in the cast-iron front or see- 
> tion covering the openings. 

(). 13. Doors had frames, I suppose 
Lo A. They had. 


as B09 (). 14. Whether those frames were so arranged as to cover 
ol the entire end of the partitions forming the pigeon holes or 


— 
Suiles | 


(Objected to as leading.) 

A. Yes, sir: they did cover the ends of the partitions. 

(). 15. Of what material were the frames and the doors? 

A. Of cast iron. 

Us (). 16. Was therea separate frame for each pigeon hole, or was the 
frame cast In one piece so as to cover the ends of the partitions of 
several holes? 

it A. The frames were cast in one piece to cover all the pigeon holes 

1. of a section or nest of boxes. 

Q. 17. Doors were supplied with locks, I suppose? 

i A. Yes, sir. 

(). 15. State how the backs of the safes or pigeon holes were 
arranged. Were they closed ? 

r A. The backs of all the small ones were closed. The first safes 
that were made on thesame principle of a larger size had no backs; 
they were set right up against the partition of the vault, which took 


S the place of an ind: pends nt back. 
Q. 19. These larger safes that VOU Speak of, did they differ in their 
f construction from those that you have described ? 


A. No; except in size and number of safes in a section. 
: (). 20. About how large were these larger safes ? 
\ About > by LQ and o by zZ Inches. 
: Q. 21. And when were they used by the Safe-Deposit Company ? 
A. The same year—in 1565. 
). 22. How were the frames attached to the partitions ? 
A. By lugs cast into the front or frame; forms a part of the cast- 
iron front. — 
(). 23. Look at the nest of safes before you and state what it 1s. 
A. It is nearly a fac-simile of the safes now in use and which have 
been in use by persons renting the same during and since the year 
LS65. 
q. 24. You say nearly a fac-simile. In what respect is it nota 
| fac-simile of those safes ? 
{ A. The hole in the door was larger and came entirely 
540 ~=through the door, allowing the whole face of the hub of the 
lock to be seen from the front. 
(). 25. What is the hub? 
A. The part of the lock projecting through the door into which 
the key Is Inserted. 
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Q. 26. Is there any other respect in which this nest of boxes is 
nota fac-simil of those that were used in 1565”? 

A. We have never used a safe having as small a lock as the sam- 
ple produced or with an escutcheon over the key-hole like the one 
exhibited; in all other respects it resembles the safes which have 
ing them since 1865 to the present time, 


os 


been used by persons rent 
Def ndants counsel olfers in f vidence the nest ot boxes referred 
to and the same is marked Defendant’s Exhibit Safe-Deposit Boxes, 
March 7, 1882, J. A. S., examiner. 

(). 27. Now, es to the exhibit, tell us how the frames were 
attached to the partitions in these safes used in 1865. 

A. ‘They were riveted to the partitions: 

(). 2d. In the exhibit the bolts jeer “1 from the lu: Oo of the frame in 


one sate and to the lug of the frame I the next safe and Are rivete d 
ihere, so pons one bolt connects the two lugs through the partition. 
wes that SO 1) boxe S Us d 1}) LS6 7 


? 


They were vated instead of being bolted to the lug cast on 
sane front frame or section. 

(). 29. Well, they were fastened then as they appear in the ex- 
hibit. Is that ris 
A. Yes, sir 

(J. 50. And the ends of the partitions were then covered by the 
doors and their frames, as they are in this exhibit? 

< bjected to as leading 

A. ‘They were. 

Q. 31. The sections you have spoken of were of various different 
shatee tench satan 8 v } 

They were. 
ot | () oz Who made Line sufes that you have deseribed for 
the Sate-Deposit Company and used by tt in 1865 ? 

A. ge ge Butler. > | 

CY. o> ‘| ar - De pt SIt Company 1s ra corporation, 1s if not ? 

A. Yes: oe reel name is the Sate-Deposit Company of New 
York. 

Direct closed. 


The cross-examination of this witness, by request of complainant’s 
sataeees iaiedsameea tes Phursday, Mareh 9, 1882, at 11 o’clock. 
Adjourned to Wednesday, March 8, 1882, at 11 a. m. 


New York, March 9, 1882. 
Met pursuant to adjournment 


— i ' : ] . . 
| resent: Counsel as before 


Continuation of the direct examination of Mr. Fostrer: 


— 


(Defendant’s counsel states that he will ask a few more questions 
Ol} his direct examination.) . 

Q. 54. Mr. Foster, can you give me the date when the first of the 
safes constructéd and arranged as you have deseribed was rented ? 
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A. The first safe rented was of a larger size than “ Exhibit Safe- 
Deposit Boxes,’ June 3d, 1865; the first safe rented similar to the 
kexhibit June 28, 1865. . 

(). oo. When you say similar to the exhibit, do you mean the 
same as the exhibit? 

A. The same, with the difference noted In my testimony on 

the 7th. ‘ 
ot? (). 06. What, if anvthing, was done in the year 1865 to 
Invite the publie to rent these safes ? 

A. We advertised extensively in the newspapers and by means of 
circulars distributed. 

(). 57. Whether or not during that vear many people came to the 
vaults and Inspected the safes and their construction ¢ 

A. A great many responded to the public invitation to inspect 


(). 58. Please tell us how the sections of safes such as Exhibit Safe- 
Deposit Boxes and those of the larger size were arranged in the 
vaults. 

A. The V Were placed Ole above another and each section riveted 
to the next one to it. and also by means of one or more serews 
through the back end of each section or of safes to the heavy iron 


partitions separating the vaults. 

(). 59. You say arranged one above another; were they also ar- 
ranged side by side? 
A. Yes. 
(). 40. So that. as I understand, they were both horizontal or ver- 
tiers or series of sections ? 
A. They were. 
() 41. Now. regarding the section as the unit, state whether or 
not thie frames of the s¢ etion with the doors of the sates presented 


nthe outside a continuous metal lie front. 
( ( byeeted lo as leading.) 


S 
A. Yes, sir. 
(). 42. That is, as I understand, the edges of the frames in the hor- 
izontal and vertical series of sections abutted ; is that right ? 


( { jected to as leading.) 


A. They did. 
(). 43. IL will read question 26 and your answer to you—state 
whether in the safes described and rented in 1865 there was any 
means of fastening the door to the frame additional LO the lock and 
the hinge ? 
A. On the larger safe two dogs were on the door itself; on the 
smaller ones a projection on the lock itself formed the dog. 
oto Q. 44. What was the dog’s function ? 
A. To go behind the iren front covering the nest of boxes or 
igeon holes. | 
Q. 45. Where, in New York, were the vaults of the Safe Deposit 
Company in 1865, and where have they been since ? 
A. 147 Broadway, corner Liberty street ; the safes have remained 
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there ever since, but the offices of the company have been enlarged 
twice, so that the entrance is now at 140 broadway. 
(). LG. Regarding the sections as they were arranged In position, 
state what their external appearance Was. 
A. They presented an unbroken front of metallic surface. 


Direct closed 
('ross-examination : 


(ross-(). 7. Pn your answel to thre sth question Vou speak of 
cach section being riveted to the next one to it; did those rivets pass 
only through the frames ” 

A. Through thre frames and divisions Ol these boxes and pigeon 
holes. 

Cross-(). 48. Mr. Butler, who made the safes, swore yesterday 
directly to the contrary to your last statement; which do you think 
IS Most reliable ? 

A. I think he ought to be, as he saw them made, but think he 1s 
In error in this instance. 

Cross-(). 9. Tlave vou examined the safes particularly with refer- 
ence to that point ¢ 
A. I have not. 


Redirect : 


Redireet Q. 50. You say the rivets pass through the frames and 
partitions of the pig ()}) hol $: wl) if do You mean bv “ond partitions 


of the pig Ol} holes’? 


(Objected to, as witness has already stated that he has not examined 

i . | 

the sates particulars In reference to the pont } 
A. In speaking of the frame | meant that part of the frame which 


} 


constituted the luge arivet belng pass (] through which would Pass 


— * —- 


also through the partitions or boxes or nests of safes. 
8) | | Re-reeross : 


Re-recross-Q. O1. Was there more than one rivet to any of the lugs 
for any purpose? ) 

A. In those of the smaller size there was but one rivet: I think 
the same is true of the lareer. 

Re-recross-Q. 52. Now, when the sections of safes and boxes were 
delivered before they were put up, were not the frames and doors all 
riveted and fastened to the metallic boxes by rivets through the 
lugs? : 

A. Thev were, 

Re-recross-Q. 55. Then if the lugs only had one rivet each, and 
before the sections were pul up those rivets were emploved te) fasten 
the fronts to the boxes themselves, it is very evident that vou are 
mistaken as to the Way vou supposed the sections were riveted to- 
gether ; is 1t not so? 

A. [think not, for this reason: when the sections are placed together 
as they are to remain, the frames or fronts being uniform, the lugs 


of 


iss 
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would come opposite each other, one section with another, by cutting 
off the heads of two rivets, one 1 each section: one rivet passed 
through the four holes would secure the sections and the partitions 
which had been riveted to the lugs. 

Re-recross-Q. 54. Then its your supposition, is it, that the manu- 
facturers of these safes went to all the trouble and expense of rivet- 
ing the fronts to the metallic boxes or safes, and then as soon as they 
delivered them knocked off the heads of the rivets and put on others; 
is that vour view? 

A. No, sir; by referring to my previous testimony, I think it will 
be found that I said these sections were secured together by one or 
more rivets, and those of the smalle 14 S1Ze by Ole Or more screws 
through the backs of the boxes or safes to the heavy cron partition 
dividing the vaults. | 

Re-recross Q. 55. Are you not also mistaken in the fact that two 
lugs ever Calne opposite to each other, there being only two lugs, One 
on the top and one on the hinge side of each box. 

A. I will admit that Iam mistaken on that one point of two lugs 
coming opposite each other in the sections. 

FREDERICK FOSTER. 
Sec'y Nate Deposit Company of New York. 


Adjourned to March 10, 1882, at 1.50 p. m. 


D4O New York, March 8, 1S82—11 a. m. 
Met pursuant to adjournment. 
Present: S. B. Clarke, Esq., for defendant, and J. i. Hindon Hyde 
’sq., for complainant. 


Wa. H. Burter, a witness produced on behalf of the defendant, 
bi Mig duly SWoOPrlh deposes and Says. 


() l. What is vour name, Age, residence, and occupation ¢ 


A. My name is Wm. H. Butler; I am fifty-six years of age; re- 
side at o14 ("nion street, Brooklyn, and by OCC upatl ion ama manu- 


facturer of safes and locks. 

(). 2. How long have you been engaged in that occupation ? 

A. Over thirty years. 

(). 3. What was vour firm name, if you had one, in 1865? 

A. Valentine & Butler. 

(). 4. Do you recollect the introduction of small safes into the 
vaults of the Safe Deposit Company of New York ? 

A. I do. 

Q). 5. What, if anything, did you have to do with it 

A. I planned the boxes and built them. 

(). 6. Will you be so ood | as to o1ve us a detailed deser1 iption of 
the construction of the safes first introduced there, and of the method 
in which they were pul up there t 

The safes were arranged on each side of the vault, and they 
were made in sections — convenient sizes for placing in the vi ault and 
handling ; these sections were about 25 to 3 feet high ‘and 8 to 4 feet 


wide, with the number of boxes in each section varying senedinn 
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LO the S1Ze of the boxe Ss. In SOme sections there were different size 
boxes: some sections were smaller and of different shape in order to 
fil] out and comp te the size of the vault : the sections were riveted 
together; the boxes were made alike in all respects, except the thick- 
ness of metal and the sizes: the front frame or sash was made of 
cast iron, the partitions and back of wrought iron; they were ar- 
ranged so that both the horizontal and vertical partitions formed 

the sid LOp, Or bottom of two separate safes 7 the frame Or 


3046 sash was cast full s1Z¢ for each section, with horizontal and 
vertical bars or divisions cast with the hinges and the lugs to 
fasten the frame to the horizontal partition, being the top of one box 


and the bottom of another; the lugs were at the top to connect with 
the top of one box which is the bottom of the other: the sash or frame 
aiso had proj CLIONS LO allow the bolt ol the lock to project Uli der it 


Lh rront, an aiso a luge Ol} the ot ther side of the box for the dog at 


the hinge side of the door to — under it, leaving ad Space from 
the edge of the dog to the vertical partition sufficient for the bolt to 
lock under it sito cong throug ri the partition ; the doors were 


minde of east iron, with one part of the hinge cast Ol} its outer surface: 
the doors had small holes thr uch them for the purpose of ventila- 
tion; each door had its individual or separate lock, with no two keys 
to pass the same lock; no key would open two locks. 

(). 7 i. As I understand, the boxes or safes 1n any one section were 
arranged in both horizontal and vertical tiers Or series ? 


@. 5. You say that the sections were riveted together. I under- 
SU hat looking at a section as the unit, there was in the 
vaults of the safe deposit company a series of sections with their 
eda ~ abutting: is that right? 
(Objected tO as leading.) 


A. ‘That is right—or their sides abutt ting. 

Q. 9. And this was at the time of their first introduction ‘ 

A. Yes, sir. 

Q. 10. As I understand, each section had a single frame for the 
whole seetion ? 

A. It did; some of them were large, some smaller; some with, 
perhaps, 50 boxes in a section, and some may have had 5 or 6 only, 
ae vording as we wanted to fill out and complete each side of the vault 

l1. Now, regarding the soctiol as the unit, state whether when 
Fe wae in series as you have stated, the doors and door frames 
presented a continuous metal front along the whole face of the series 
of sections, or whether at the junction of any two sections there was 
a break large enough to give access to the partitions or walls of the 
section ? 


) 


(Objected to as leading.) 


O47 A. It was one continuous front of metal, made up by the 

doors and the vertical and horizontal bars or partitions be- 
tween the doors, and each seetion or sash were riveted together side 
by side, leaving no joint between. 
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Q. 12. Were the rivets passed from the frame of one section to the 
frame of another, or from the box portion of one section to the box 
portion of another? 

A. They passed through the frames with the head of the rivet on 
the inside of one frame and then was riveted up on the inside of the 
annexed frame 

Q. 13. Now, what were the horizontal and vertical partitions of the 
box portion of the safes made of? 

A. Made of wrought sheet iron. 

Q. 14. Of what thickness at the time of their first introduction in 
the Safe-Deposit Company’s vaults ? 

A. They were about ;/; of an inch thick for the horizontal parti- 
tions and about } for the vertical partitions. 

(). 15. Were the backs of the box portion Open Or closed at that 
time ? 

The first boxes had no backs; they were placed with their rear 
ends against the partition of the vault. 

(). 16. How long, to vour knowledge, were series of safes and sec- 
tions of safes constructed and arranged as you have described used 
by the Safe-Deposit Company of New York? 

A. My impression is that we placed those boxes there in the spring 
of 1865; I won’t be positive without referring to our books; I com 
menced on the plans in November preceding the spring that we 
finished the boxes; they have been used from that day to this. 

i FZ. Look at “ Exhibit Safe-Deposit Companys boxes” offered 
in evidence yesterday when Mr. Foster was testifying, and state what 
it Is. 

A. It’s the model of a section with four boxes made in the same 
manner, so far as the frames and partitions are concerned, as those 
referred to as the first boxes made for the Safe-Deposit Company of 
New York. 

(). 18. Do vou mean to be understood that the doors are not the 
same as the doors of the first safes made for the Safe-Deposit Com- 
pany; and, if so, in what respect do they differ ? 

The doors themselves are exactly the same, with the excep- 
tion that the hud of the lock went clear through the first 
348 doors. The doors in the model admit the hub of the lock to 
gO pi irtly through, and the key guide, which is less in diame- 
ter than the hub, goes clear through. 

Q.19. Do you find in that exhibit the dog you referred to as 
made to pass behind the lug or the binge side of the frame ? 

A. It is not on either of the three doors that are open, because the 
doors were so small that there was not room to place the dog on the 
door, and for that reason on this size box the dogs were fastened on 
the lock ; the lock on the door that is now open Is “smaller than those 
used in the first boxes referred to, and neither it nor the door has a 
dog. 

4 20. What is the dog, and what is its purpose’ 

. It is one or more pieces of metal on a door placed on the hinge 
side in such a position that it passes under a frame when the door 


- — on 
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revent the door be Ing opened from the inside if the 
he hinges broken off. 


inge were removed or 
iibit Safe-Deposit Boxes came 


t 
(). 21. Do you know where “ Ix! 


, 


‘ustody in its present condi- 


[ should v probably fifteen or sixteen years. | made 


ut the same time I made the others—as a 


It rignt aiter or abou | 

| ] ea 2% : i = mr , . 2?) i -libiti r 2 | ak ‘as “ders 
model—anad Kept it for the purpose of exhibiting and taking orders 
from differ stitu 


bit hit i] t tkUOLIS 
Pha } fLIBIe OI] Sash) ae which you have referred Was, as | 


(). ya 

. igh . en gy age , ; 
understanad it. the prece of metal Whieh 10 this exhibit 1S painted 
red on the front 


fe“: 2 at trame ‘sash covered the entire end of the par- 
{ fir Introdt ‘ed into the vaults of the Safe De- 


L]¢ t?ti 


‘ } } } - 2 ‘ 
post (ompany Just as lt does 1n this exhibit 4 


= } ) | s 
Adjourned to two o clock, 


ott) After recess 
Two O'CLOCK P. M. 


> 3 , | 5 : 
| resent: arties as petrore. 


( ross-@X@Min: 


> (‘an vou tel] exactly when Vou made the model 


{ rOsS (). yan cil \ 


marked “ Defen 
A. I can't tell exactly. 

[lave you any means of fixing the time? 

unless by the memory of some of our 


dant’s exhibit Safe-Deposit Boxes? 


—s 


— . os 1] 1] | | 
mean the exact time: eould tell somewhere about the 


he time of mak- 


Cross-Q). 27. Siate what you ean remember about { 
1g tl “ 1Ode! 
bout the time that we made the 


A. | think thie file del Was Ti) ide ill 
it Company or a little after, as this seems to 
4] 4 . ] ; " » : a” a : 

hat we used for making their boxes. 


J 


DbOXxeSs for the sate |) LO 
be trom the same pattern 
© . H ‘ »>? j . . 4] . } . ies 

S. Aside trot the Taet that Lie model seerps to be from 


Coiil Liat 


("'ross-( » Fé 
4 
pattern that you used in making these boxes, is there any 


Lhe Same | 
which enables you to say when said medel 


A. NO: don’t know cls eould Say Within a year. 

k vou could say within two years ? 
A. I could not say positively, but Iam inelined to think that-it 
Was Within two years of the time that we made those boxes for the 
Sate Deposit Company ot New York. 

1 you state positively that it was made within three 


(’ross-(). >). Deo Vou btoink 


C'ross-Q. ol. Cal 
vears atter the Sate- Deposit Company's boxes? 


<a poe neege arenas seeps 


’ the 


~imMme 


ndi- 
ade 
is a 


lers 


is | 
ted 


= 
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A. No; I wouldn't like to swear to the date that it was made 
exactly. 
Cross-Q. 32. Have you any books or records which would enable 
you to state when the Safe-Deposit Company’s boxes were finished ? 
A. I have, as far as the credits to the Safe- Deposit Company 
850 are concerned, when they paid their bills; I think I also have 
on our register the dates of the delivery of the boxes. 
Cross-Q. 33. How recently have you examined these entries? 
A. I don’t remember of examining them at all; I think that my 
partner, Mr. Valentine, did examine them. 
~ Cross-Q. 34. Did you ever do any other work for the Safe-Deposit 
Company besides the erection of these boxes? 
A. A great deal and a great variety of it. 
Cross-Q. 35. Do you remember how much vou charged the Safe- 
Deposit Company for erecting these boxes? 
A. I do not; perhaps I better explain the condition of things 
there; there are several vaults and they were filled at different pe- 
riods, one after the other, running along, perhaps, five or six years 
before they were all completed, so far as the boxes were concerned. 
Cross-Q. 36. May it have been even longer than five or six years 
before the several vaults were filled with boxes ? 
A. It may have been. 
Cross-Q. 357. May it have been as much as ten years? 
A. Not for this kind of box; I don’t think it was ten years. 
Cross-Q. 38. Are you positive about that” 
A. Iam; I would say that I am making boxes for them con- 
stantly, or rather most of the time, different from these. 
Cross-Q. 39. Which one of the vaults of the Safe-Deposit Company 
did you first supply with these boxes or small safes in them? 
A. It was the lower one of tour of the old or first vaults designated 
D yvyault—that is, there is a large vault divided into four parts and 
this one was the lower or down-town one of the four. 
Cross-Q. 40. How many of the sections that you have described as 
two and a half feet high and three to four feet wide did you deliver 
to the Safe-Deposit Company when you put in the first of these safe- 
deposit boxes ? 
A. The first contract was for the whole vault called D vault; the 
height of the vault was about seven fect—a little over, I think—and 
about twenty-tive feet long, and we filled both sides of it with boxes 
of a larger size than the model and several sizes, all larger than the 
size shown in the model; the sections were convenient sizes 
oo] to fili up the space; I can’t say the number or the exact size 
of the sections, but they varied in size; there were 505 boxes 
in the whole vault; I remember that.’ 
Cross-Q. 41. What was the size of the boxes that you supplied to 
this D vault ? 
A. I ecouldn’t say exactly. 
Cross-Q. 42. What length of time elapsed after constructing these 
bo xes for this first vault before you supplied the company with any 
more boxes ? 


27—162 
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A. I couldn’t tell exactly, but my impression is that we filled up 
the C vault at once as fast as we could make them. 

Cross-Q. 43. And how did the boxes of C vault compare with 
those of D vault? 

A. They were the same thing, except generally smaller, and there 
might have becu a little difference in the hubs of the locks where 
a the door. 

Cross-Q. 44. Can you give us any idea when you commenced fill- 
ing the C aoa and when you completed filling it ? 

A. My impression is it was about this time of year, in March, 
when we commenced, and we completed it by the Ist of May, 
think. Our books will wive the engi de when made those 
boxes and would also give us the date of payments. 

Cross-(. I5. What time elapsed after that before you commenced 


to supply the cae, a ith any more boxes? 
A. I eouldn’t , but T think we went right along filling up the 


second vault, the ( vault. 

Cross-@. 46. [ mean after the C vault was filled ? 

A. I covldn’t tell : an ined aa is there was quite an interval, 
but not a great while, then. 

Cross-Q. 47. What do you mean by quite an interval ? 

A. It might have been three or four months, perhaps; it might 
have been more. 

Cross-Q. 48. Will your books show 

A. Yes, sir 

Cross-Q. 49. In filling the vaults that you have described did you 
form the sections of boxes complete with their sashes and doors on 
before they were delivered to the } Safe-Deposit Company, or did you 
put them together in the vaults ? 

A. No; we finished them complete, with the exception of the 


‘) 


paimting ; the locks and all were on, and they were simply ready to 
hoist into their places. 
Jo2 Cross-Q. 00. Llow large were the largest of the sections of 
boxes and how many boxes did such | largest sections contain ? 

A. I couldn’t tell exactly. The first or D vault had larger boxes 
than the model and larger than the majority that were put in the 
other vaults. I think in the D vault the smallest box was six inches 
high and eight inches wide; the next was 8x10, and the largest 
Jx 12. ‘The sections were made so that three sections weuld fill the 
height of the vault without regard to size, and I think thev were 
about three feet wide; they would vary; that would make for the 
small size boxes for the D vault. There might have been twenty- 
four or twenty-six boxes 1n a se tion. : 

Cross-Q. ol. And what was the size of the smallest and largest 
boxes and the smallest and largest sections in the C vault? | 

A. ‘The large proportion of them was the size of the model, which 
was 3} inches high by 43 inches wide in the clear. I think the 
largest boxes were either 6 inches by 8 inches or 6 inches by 10 
inches that were put in the C vault. Now, I am quite sure that the 
sash would hold forty-nine of this size box—seven each way—the 
larger boxes: they were put up irregular. There was a row of 


Le Musinmpcnerecr ee “i 
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large boxes at the bottom, numbering, perhaps, 1, 2, or 3 in height 
In boxes; then above that would be placed the smaller boxes. 

Cross-Q. 52. Did all of the safe-deposit boxes that you made for 
the Safe-Deposit Company have lugs on the inside of the sashes in 
the same positions as the lugs in the model, to wit, one lug in the 
top of each box and one lug at the right or hinge side of each box ? 

A. All in the first four vaults had them made in that way ex- 
actly; after that we put in a different kind of safe, a larger safe; 
they were stronger and made up from a different plan and placed 
in what we call the A vault, the northern vault. 

Cross-Q. 53. And did the boxes in the first four vaults have no 
other lugs than such as are shown on the model, Defendant’s Ex- 
hibit Sate-Deposit Boxes ? 

A. The larger ones may have had more than one in that place, 

r they may have been larger and heavier in proportion to the size 

of the box; they had no other in any other places. 
DOO Cross-Q. 54. When was it that you put in the different kind 
of safes in the A vault mentioned in your 52d answer ? 

A. I can’t tell the date; I couldn’t tell without referring to our 
books; it was a good while after. 

Cross-Q. 55. A number of years after? 

A. I should think it was; it was somewheres about 1868 or 
1869. 

Cross-Q. 56. Was any work at all done at the Safe-Deposit Com- 
pany’s vault on these boxes except the hoisting them in place and 
painting them ? 

A. Nothing at all except, perhaps, fitting them, to make one set 


square on the other, riveting them together, or adjusting the backs 


where they may have touched a bar or something of that kind, and 
screwing on the number plates. 

Cross-Q. 57. Won’t you state exactly how the sashes were riveted 
together t 

A. They were riveted by first drilling a hole through each sash— 
as near as we could when they were set up in the factory—and then 
the rivet was put through both sashes, with the head of the rivet on 
the inside of one frame and the point of the rivet on the inside of 
the next frame; it was then headed down, finished off, and when 
the doors were closed they would cover both the heads and the point 
of the rivet. 

Cross-Q. 58. The rivets did not, then, go through any portion of 
the wrought-iron boxes, but only through the frames on the fronts 
of the boxes? 

A. That is all; there might have been an exception ; I don’t know 
that any went through. 

Cross-Q. 59. How lately have you seen these safe-deposit boxes 
that you supplied to the Safe-Deposit Company in their first four 
vaults ? 

A. I was down there last Saturday, I think, for the last time. 

Cross-Q. 60. Had any change been made in the boxes or their 
fitting or mode of connection with each other since you first put 


them | up ? 
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A. Not to my knowledge. 

Cross-Q. 61. Were the sections of boxes in any way fastened to 
each other except by the rivets which held the sashes together ? 

A. I dun’t remember of anything of the kind unless there 
354 might have been where they came against a column or side 
of the vault; in that casethe sashes might have been fastened 

to either the side of the vault or the column. 

Cross -Q. 62. Are you sure that the sashes were riveted together 
when the boxes were first put up? 

A. I think so; I see no reason why there should be an excep- 
tion. 

Cross-Q. 63. Do you remember anything distinctly about it? 

A. Well, [ remember that that was the rule and the plan ; I can’t 
remember of any exceptions, and vel there may have been. 

Cross-Q. 64. You said, in answer to the 52d question. that you 
made the model, “ Defendant’s Exhibit Sate-Deposit Boxes,” for the 
purpose of exhibiting it or taking orders trom it; did Vou ¢ ver take 
any orders for such boxes forany other institutions besides the Sate- 
Deposit Company ; and, if so, from whom ? 

A. We took an order for the Long Island Safe-Deposit Company ; 
my impression is that they were exactly like these boxes; we took 
an order for some boxes for a safe-deposit company in New Haven 
also in Hartford ; we also made boxes for the St. Louis Safe-Deposit 
Company that [am inclined to think were the same, but [I am not 
positive. 

Cross-Q. 65. When were these several orders filled, as near as you 
can state ? 

A. I think that we got the order from the Long Island in 1868; 
it might have been ‘67; [ would not dare to say; the books will 
show; the New Ilaven boxes atthesame time; Hartford also about 
the same time as the New Haven; the St. Louis boxes were made 
in 1S70; about that time I invented a new box and it may have 
been of that style. , 

Cross-Q. 66. You say that about 1870 you invented a new box ; 
did you ever patent that new box ? 

A. Yes, sir; then I patented another one in 1872; the first one 
was in 1870. 

Cross-Q). 67. Did you ever attempt to patent the boxes like De- 
fendant’s Exhibit Safe-Deposit Boxes? 

A. No, sir; I didn’t have sense enough; I wish I had. 


_ = , ~ 99% ‘+ ] ] 
(ross-examination closed. 
‘ - i ima a 6 s - . ’ fe lee 
SA5 Redirect by Mr. S. B. CLARKE 


» ie > } ° taxa 11 Te 4 : “my. a ae } i : , i ™ —— 
Redirect \). OS. Give us you! Dest present recollection as to the year 
1) which the ott on o ribed. arr: ; lla es Pe 
In Which the small sates, as deseribed, arranged in sections connected 
together, as vou have described, were first introdueed into the vaults 


| 
of the Sate-Deposit Company of New York. 


(Objected to as Inconipetent, as lit appears by the evidence of the 
witness that his books are the best evidence.) 
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A. I can’t say anything more than what I have said in regard to 
the date. I am positive that from our books—the old Valentine & 
Butler books—you will get the exact dates when each section was 
delivered. 

Redirect Q. 69. The question calls only for your best present recol- 
lection ; what was the year? 

(Same objection, and also as already answered.) 


A. In 1865. 
Redirect Q. 70. Now, give us your best present recollection as to 
the year in which “ Exhibit Safe-Deposit Boxes” was made? 


(Objected to,'as the witness has already stated that he cannot state 
the year.) 


A. I should think they were made in 1867, calculating in the same 
manner as I do the others, but [ am not positive. 

Redirect Q. 71. In speaking of what was done after the safes were 
taken to the vaults, the adjustment that you referred to was that of 
sections and nest of boxes, and not of the individual boxes; am I 
right? 

A. Yes, sir. 

Redirect Q. 72. How many vaults were there in which small safes 
were put originally, and in what order were they filled up with boxes? 

A. There was one vault made when they commenced doing busi- 
ness; that vault was in the upper or northern room; now, that vault 
was divided into four separate compartments, with four separate 

doors; the doors faced towards the west; the first or northern 
356 compartment was called A vault; the next B, the next C, and 

the next D. Afterwards another vault was made and placed 
in the adjoining room south from the one described; that was divided 
into two compartments, with separate doors to each; now, the north- 
ern compartment and this vault was called E vault, and the one next 
to it F vault; the compartments in the following order were filled 
entirely at separate times with boxes of different sizes, the same as 
the model in the exhibit and in the following order, viz: D, C, B, 
and E, which is in the new vault; A vault is partially filled with a 
larger and heavier description of boxes at a later period, and the F 
vau't is used for the deposit of guaranteed valuables. 


W. H. BUTLER. 
Read over and subscribed by the witness March 8, 1882. 


New York, March 10, 1882—1.50 p. m. 
Met pursuant to adjournment. 
Present: S. B. Clarke, Esq., for defendant, and Mr. Hoyt, for coun- 
sel for complainant. 
Adjourned sine die. 
New York, May 2, 1882—3 o’clock p. m. 
Met pursuant to notice. 
Present: Mr. H. S. Hoyt, of counsel for complainant, and Mr. 58. 
B. Clarke, of counsel for defendant. 
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Wittram T. Youna, a witness produced on the part of the defend- 


ant, being duly sworn, deposes and says: 

Q.1. What is your name, age, residence, and occupation ? 
OO A. Wm. T. Young; age,34; residence, 617 Lafayette avenue, 
Brooklyn ; occupation, clerk in the New York general post 


‘ ‘ 
A 


().2. How long have you been a clerk in the New York post 


A. Seventeen years and three months on May 3 of this year; | 


became clerk Feb. 3, 1865. 
Q). 3. When you first became a clerk in the New York post office 
any post-office boxes with lock fastenings used in that 


*; 


were ther 

post othee 
. There were. 

(). 4. Give mea description of them. 

A. They were wooden boxes, about eight inches square and | 


think about twenty inches deep, with wooden doors, on which were 


A 


old-fashion locks. 
( i 


). 5. The wooden boxes I understand to have been a series of 


pigeon holes formed of herizontal and vertical partitions of wood ? 
( ( Ybieeted to as leading 


\. They were. 

(). 6. Do you remember the thickness of the partitions and what 
sort of wood ? 

A. Lremember the thickness of the partitions, but the kind of 
wood I couldn't say ; it was very hard wood—a white wood in color ; 
the thickness of the partition was about three-eighths of an inch. 

(). 7. Were the doors you have spoken of hinged directly to the 
partitions ? 

A. They were not—that is, I don’t think they were. 

Q. 5. What were they hinged to? 
A. They were hinged to a sort of front frame. 

(). 0. Were the doors and the frame of the same sort of wood, so 
fur as you could judge from appearances ? 

A. I think they were 

Q). 10. Were they the same or different wood from the partitions ? 
A. Different. 

(). 11. Were they hard ? 
A. They were hard wood—cherry, walnut, or some dark 
wood. 
308 Q. 12. Were there any portions of the wood of the pigeon 
holes visible from the front when the doors were closed ? 

A. No. 

Q. 13. That is to say, the frame and the doors made a continuous 
surface, as | understand you ? 

A. Yes, sir. 

Q. 14. What was the use of the boxes? 

A. ‘They were what we called exchange boxes for newspapers, all 
numbered on the outside so that the people could come and unlock 
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them and help themselves, as they do now with letter and newspaper 
boxes 

Q. 15. State what opportunities you had in 1865 for observing the 
boxes the construction of which you have described. 

A. worked on them; I used to box the papers at night. 

(. 16. Look at the model before you and state how accurately 
‘Hustrs tes the boxes which you have described. 


(Objected to as irrelevant.) 


A. As a model it is about correct; made from my drawing, I be- 
lieve. 


Q. 17. The boxes were opened at the rear towards the inside of 


the office, were they not ? 

A. They were. 

The model is offered in evidence and marked “ Defendant’s Ex- 
hibit Wood-Front Boxes (Young ”), J. A. 8., Ex’r, May 2, 1882. 

(Complainant’s counsel objects to the introduction of the model 
offered in evidence as immaterial.) 


Cross-examined: 


Cross-Q. 18. When you first entered the post-office employ, on 
February 5, 1865, what were your duties? 

A. When I first went in the post office I did what was called 
‘facing up;” by “ facing up” I mean that whei we dumped a bag 

of mail we had to face up the addresses on the mail for the 
3.9  eonvenience of the “sorters,” after which I was sent over to 
another part of the room to learn how to box, them. 

Q. 19. How long did these boxes remain in use in the post office 
after you became a clerk there? 

Till we removed from the old post-office building, in 1875, to 
the present building. 

Cross-Q. 20. Have you seen these boxes since that date? 

A. No; I don’t think I have. 

Cross-Q. 21. You have not seen them since ’76, then ? 

A. I have not seen them since ’76. 

Cross-Q. 22. You say in answer to your 8th question that the 
doors were hinged to the front frame; and to the 9th question, that 
the doors were, you think, of the same wood as the frame; and in 
answer to the 7th question you are not sure whether the doors 
were hinged to the partition or not; how do you reconcile these an- 
swers ? | 


(Objected to as misconstruing the answer.) 


A. I don’t exactly understand what you are getting at; I think 
the ans swers are all right. 

Cross-Q. 23. In your answer to the 7th yonelied you say you do 
not think that the doors were hinged to the partitions; are you 
willing to swear that they were not hinged te the partitions ? 

A. To the best of my knowledge and belief, they were not. 
Cross-Q. 24. You say in answer to the 9th question that the doors 
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and frames were of the same sort of wood, you think ; are you wili- 
ing to swear that they were of the same sort of wood ” 

A. To the best of my knowledge. 

Cross-Q. 25. You say in answer to the 21st cross-question that you 
haven’t seen these boxes since 76; may you not be mistaken in your 
description of their construction ” 

A. I think not; I had ten years’ experience on them. 


Redirect : 
Redirect 26. Were you examined as a witness in the case of the 
Yale Lock Manufacturing Company against the Schoville Company, 
in Connecticut ? 
360 A. I was not. 
Redirect 27. Do you recollect how the frames were fastened 
to the partition ? 
A. I do not. 
Redirect 28. Do you know whether or not that they were so fast- 
ened in some Way if 
A. This post that ran up through the centre, I think, the frame 
was fastened to ; by this post [ mean the post that supported the 
second floer of the building at the Liberty-street extension ; and 
then there was another post at the end of the row of boxes; this is 
supposition ; | don’t know how they were fastened, but they were 


fastened as tight as tight could be. 


Recross-exam ination 

Recross 29. You say, in answer to the last question, that the 
frames were fastened to these posts; were these the only fastenings 
the AY had ? : 

A. I don’t know; I have stated already it was all supposition as 
to how it was done. 

Recross-Q. 30. Do vou know if the frames were fastened to the 
wooden pig on holes? 

A. They were, | should judge, fastened on the same principle as 
the model; I answered the question in this way, because I say if 
there was a row of 140 boxes it would take up more space than this 
does, and this front, should judge, Was fastened LO this post, bring- 
Ing the fronts ticht up to the boxes. 

Recross-Q. 51. This 1s a supposition—your last answer ? 

A. It is. 

necross-Q. 52. Do you remember the construction of the wooden 
pigeon holes ? 

A. A series of pigeon holes about five feet high, about five or six 
tiers high, and running from twenty to twenty-five feet. 

Recross-Q. 35. Are you willing to swear that the pigeon holes 
were constructed of wood in the same manner as the pigeon holes 
in the model produced ? | 

A. I could not swear at all on that point; I do net know whether 
they, the partitions, were continuous or not; I should judge they 
were like the model; couldn’t say for certain. oo 


yr 
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tecross-Q. 34. You have given your answers describing 
361 these boxes from memory ; are you sure that you are not mis- 
taken about some of the facts which you have testified to? 

A. I think not. 

Recross-Q. 35. When you say you answer a question to the best 
of your “knowledge and belief” do you mean by that that vou are 
willing to swear to the truth of your statement and do not think 
that there is any chance of your being wrong? 

A. I do. 

WM. T. YOUNG. 


362 United States Circuit Court, Southern District of New York. 


ne 


THe YALE Lock MANUFACTURING COMPANY 
vs. 
Tuomas L. JAMEs. 
Before John A. Shields, Esq., exammer. 


New York, July 27th, 1882—10 o’clock a. m. 

Met pursuant to notice. 

Present: H.S. Hoyt, Esq., of counsel for complainant, and Sam’] 
b. Clarke, Esq., of counsel for defendant. 

Counsel for defendant offers in evidence a certified copy of the 
original letters patent No. 119,212, dated September 19, 1871, to 
Brookes, administrator of Yale, and the same is marked Defend- 
ant’s Exhibit Original Patent, J. A. S., examiner. 

Also a certified copy of reissue patent to Brookes, administrator, 
July 9, 1872, No. 4963, and the same is marked Defendant's Exhibit 
1872 Reissue, J. A. S., examiner. 

Also a certified copy of the file wrapper and its contents of said 
reissue patent No. 4963, and the same is marked Defendant’s Ex- 
hibit 1872 File Wrapper, J. A. S., examiner. 

Also a certified copy of file wrapper and contents in the matter of 
the appeal to the examiners-in-chief upon the application for a re- 
issue In 1872, and the same is marked Defendant’s Exhibit File 

Wrapper Appeal 1872 Reissue, J. A. S., examiner. 
363 Also a certified copy of reissue patent to the Yale Lock 
Manufacturing Company, April 24, 1877, No. 7625, and the 
sume is marked Defendant’s Exhibit 1877 Reissue, J. A.S., examiner. 


Also a certified copy of file wrapper and contents in the matter of 


said reissue No. 7625, and the same is marked Defendant’s Exhibit 
1877 File Wrapper, J. A. S., examiner. 

Also a certified copy of the file wrapper and contents in the mat- 
ter of the reissue of July 1, 1879, No. 8785, and the same is marked 
Defendant’s Exhibit 1879 File Wrapper, J. A. 5., examiner. 

Also a certified copy of patent to Asahel Davis, October 8, 1867, 
No. 69637, and the same is marked Defendant's Exhibit Davis Pat- 
ent, J. A. S., examiner. 
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Also a certified duplicate of the model in the matter of said Davis 
patent, and the same is marked Defendant’s Exhibit Davis Model, 
J. A. S., examiner. 

Complainant's counsel ubjects tu the model being offered in evi- 
dence, as a certified copy of a model in the Patent Office is not such 
evidence ascan be admitted in this cause. 

Also a stipulation, dated New York, June 16, 1552, as to post- 
office letter boxes in the post office at Fort Wayne, Indiana, signed 
by the solicitors of the parties to this suit, and the same is marked 
Defendant’s Exhibit Fort Wayne Stipulation, J. A. S., examiner. 

Also a certified copy from the files of the Post Office Department 
of the letter of William L. Burt, postmaster, Boston, to the First As- 
sistant Postmaster General, dated February 8, 1868, and the same is 
marked Defendant’s Exhibit Burt Letter No. 1, J. A. S., examiner. 

Also a certified copy of Burt’s letter to the First Assistant 

Postmaster General, dated June 1, 1868, and the sanie is 
O64 marked Defendant’s Exhibit Burt Letter No. 4 J. A. S., ex- 
aminer. 

Also a certified copy of Burt’s letter to the First Assistant Post- 
master General, dated June 9, 1868, and the same is marked De- 
fendant’s Exhibit Burt Letter No. 3, J. A. S., examiner. 


Circuit Court of the United States, Southern District of New York. 
In equity. 


Tuk YALE Lock MANUFACTURING COMPANY 
Us. 
THoMAS L. JAMES. 


Southern District of New York. J 


Ss: 


[, John A. Shields, an examiner, duly appointed by the circuit 
court of the United States for the southern district of New York, do 
hereby certify that the foregoing are the proofs for final bearing 
taken before mein the above-entitled cause on the part of the de- 
tendant under and pursuant to the 67th rule of the Supreme Court 


amen 
| do further certify that I am not of counsel nor attorney for 
either of the parties, nor in anywise interested in the event of said 
Cause. 
| further certify that Mr. Hunt, Mr. Hyde, and Mr. Hoyt ap- 
peared on the part of complainant, and Mr. Samuel B. Clarke 
appeared on the part of defendant in the taking of said proofs on 
the days indicated in said testimony. 
JOHN A. SHIELDS, 


Examiner, &e. 
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360 U.S. Circuit Court, Southern District of New York. 


THe YALE Lock MANUFACTURING COMPANY 
vs. ; 
THomaAS L. JAMES. 
New Yor«K, November 1, 1882—10.30 a. m. 
Met pursuant to notice. 
Present: Sam’l Bb. Clarke, Esq., of counsel for def’t, and J. H. 
Marvin, rie of counsel for comp't. 


JoHN L. CHAMBERS, a witness produced on the part of the de- 
fendant, being duly sworn, deposes and says: 


Q. 1. Please state your name, age, residence, and occupation. 
John L. Chambers; 56 years of age; I reside in Redbank, 
New Jersey; no occupation at present, having been sick for a year. 
Q. 2. State what f familiarity you have with the construction of 
post-office lock boxes. 
A. I was a manufacturer of them for over ten years. 
366 Q.5. What was the style or name of the concern with 
which you were connected ? 

A. I was the manager and owner of the Johnson Rotary Lock 
Company during the above period. 

‘a 4. When did your connection with that company cease? 

Pg a eae y ceased to exist 1n 1877. 

o {bout how many post-office lock boxes did that company 
make ond put on the market during the ten years which you speak 
of? 

A. About one hundred thousand. 

(). 6. What was the construction of those boxes? 

hey were constructed with brass doors and frames connected 
with a surrounding wood-work, and forming a complete metallic 
front. 

Q. 7. How connected with the wood-work ” 

A. In some cases by bolts at the sides and corners; at others by 
flanges projecting inwards and pinned or screwed to wood-work. 

Q. 8. Look at the models before you, Defendant’s James Exhibits 
Boxes No. 1 land No. 2, and state whether they correctly show the 
constructions you have spoken of. 

A. Poe do. 

Q.9. The Johnson Rotary Lock Company put the post-office 


i of which these exhibits are models, into the New York post 


oftice, I believe? 
A. Yes. 


Q. 10. Please name other offices into which that company put 


boxes of the construction shown in those exhibits. 


A. Pittsburgh, Boston, Philadelphia, Baltimore, New Orleans, 


Galveston, and San Francisco, and many others. 


Q. 11. When did the Johnson Rotary Lock C ompany commence 
to manufacture post-office boxes of the construction shown in these 


exhibits ? 
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A. About 1867. 

Q. 12. To your knowledge, were any post-office boxes, having the 
construction shown in Exhibit 2, in use in the United States as early 
as 1871? 

A. Onlv bv information. 
© 13. What sort of information do you mean? 

A. Written and verbal information: both. 
<‘ ~~ ‘ _ » : ‘ 
367 ©. 14. From whom? 

: + , io 47 . — . | 4] wk + a ] " _ , aa — ’ } TRA <« , ) 

( yoyected to on the ground thnatit 18 oniy secondary evidence and 
hearsay.) 

(Question withdrawn.) 

Q. 15. Did the Johnson Rotary Lock Company manufacture and 


7 
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Cross-Q. 18. What was the first post office into which the Johnson 
Lock Company put any metallic front post office lock boxes ? 

A. It was ¢ ither Washington or Elizabeth—wW ashington, | think. 

Cross-Q. 19. Prior to putting in any metallic front post-oftice boxes 
had they heard of the erection of metallic front post-oftice lock 
boxes by the Yale Lock Manufacturing Company ? — 

(Objected to as incompetent and immaterial, and as calling for 
hearsay evidence. ) 3 


A. I don’t remember 
Cross-Q. 20. When did vou become the manager of the Johnson 
Rotary Lock Company? 


A. About May, 1866. 
Cross-Q. 21. In what business was said company then engaged ? 
A. In general lock business. s 
BOS Cross-Q. 22. Who suggested the idea of the company un- 
dertaking the manufacture of metallic front post-oftice boxes ? 
A, [ couldn t answer that 
Cross-Q. 25. Why not” 
A. It being a stock company, there were many others had the 
direction. 
Cross-Q). 24. Who suggested it to you? 
A. I couldn't say. 


yuesTION. 


THOMAS L. JAMES. 


Cross-Q. 25. Was the Johnson Rotary Lock Company really a cor- 
poration or was it a partnership? 

A. Jt was really a corporation. 

Cross-Q. 26. When was it incorporated, about ? 

A. 1865, about 

Cross-Q. 27. In New York; if not, in what other State ? 

A. In New York. | 

Cross-Q. 28. Who was the president of the company ? 

A. It had several presidents. 

Cross-Q. 29. Name them all. 

A. I can't. 

Cross-Q. 30. Name all you can. 

A. Clement L. Van Sant, Henry Smith; I cannot recollect, as the 
changes were frequent. 

Cross-Q. 31. Was Mr. A. B. Mullett interested in that company ? 

A. Never. | aes 

C'ross-Q. 52. Are you a connection of his? 

A. No, sir. 

Cross-Q. 35. A friend? 

A. Yes; I am a friend of his. 

Cross-Q. 54. How long have you been a friend of his? 

A. Fifteen years or more. 

Cross-Q. 35. In your 17th answer you spoke of a patent by which 
vou fixed the date of your company beginning to manufacture post- 
office boxes; what patent was that? 

A. A patent for a key. 

Cross-Q. 36. Granted to whom ? 

A. Granted to A. B. Mullet. 

Cross-Q. 37. Do you remember the date of that patent ? 

A. November, 15866. 

Cross-Q. 38. Was that key used in metallic front post-office boxes 

that the company made? 
369 A. No. 
Cross-Q. 39. What connection had that patent with the 
manufacture of metallic front post-office boxes? 

A. No connection at all. 

Cross-Q. 40. Then, how does the date of that patent enable vou to 
fix the date when you commenced to manufacture them ? 

A. Mere memory. 

Cross-Q. 41. What is your memory about it ? 

A. I don’t understand the question. 

Cross-Q. 42. Have you any memory about commencing manu- 
facturing metallic front post-office boxes that is in any way connected 
with the patent of Mullett of November, 1866? 

A. No, no; I said that some time ago; there was no connection 
between the patent and the manufacture. 

Cross-Q. 43. Was the Johnson Rotary Lock Company licensed 
under the Mullet patent? 

A. The Jolinson Rotary Lock Company was not licensed at all, 
that I know of; it was incorporated. 
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Cross-Q. 44. Did it have any rights in or under the Mullett patent 
that you have mentioned ? 

A. The Johnso: Rotary Lock Company bought the Mullett patent. 

Cross-Q. 45. When did it buy the Mullett patent ? 

A. Shortly after the issue. 

Cross-Q. 46. In what year. 

A. I don’t know. 

Cross-Q. 47. Could you say whether it was 1867 or 1868 ? 

A. No; it might have been 1866, for all I know. 

Cross-Q. 48. Did you have anything to do with buying this Mul- 
lett patent ? 

A. It was bought by the directors of the company. 

Cross-Q. 49. (Question repeated.) 

A. Not that I remember. I may have given advice to the board. 
! was not a member of the board or the treasurer. 

Cross-Q. 50. Did the company commence to manufacture metallic 
post-oltice boxes before or after they bought the said Mullet patent ? 

A. I couldn't say whether before or after, but about that time; 

that being the way I fixed the time of the commencement, 
o70 knowing that I was then acquainted with Mullet and that 

directed my memory. I have got no books to go by; that 
thing can be proved by books. 

Cross-Q. 51. Then, you think that the company commenced to 
manufacture metallic post-office boxes about the time they bought 
the Mullet patent, but you do not remember the year they bought 
the Mullet patent ; is that so? 

A. I fix the time of the manufacture of metallic post-office boxes 
by the fact of the purchase of that patent from Mullet; we were at 
that time manufacturing locks for the Treasury Department, which 
came under the supervision of Mullet. 

Cross-Q. 52. How does your being acquainted with Mullet direct 
your memory as to the time of commencing to manufacture metallic 
post-office boxes ? 

A. I tix the time as 1867, as I suppose we must have commenced 
the manufacture that time; it might have been 1868. I lave no 
books to go by; Mr. Mullet was the supervising architect. 

Cross-Q. 55. (Question repeated.) 

A. No more than because I know I could not have commenced 
to manufacture metallic post-oftice boxes without being acquainted 
with the supervising architect, Mullet. 

Cross-Q. 54. Why couldn’t you have commenced the manufacture 
of metallic post-office boxes without being acquainted with Mr. 
Mullet ? 

A. I could have commenced. 

Cross-Q. 55. Then, what do you mean by your 52d answer ? 

A. The direct meaning is, that to commence includes a successful 
operation; Mr. Mullet was supervising architect of the United States 
and had control, under the Secretary of the Treasury, of the lock- 
box question, and all goods of that character had to be ordered, sub- 
mitted to and examined by him. 
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Cross-Q. 56. Before you commenced the manufacture of any of 
said post-office boxes, did you secure the approval of Mr. Mullet for 
your patterns and designs for the same? 

A. I shall have to remark right here, as I will have to explain, 
as I presume that Mr. Betts and Mr. Clark both were informed that 
the lock boxes were submitted to the Secretary of the Treasury by 
various parties and became a matter of competition and the contract 
was awarded at the option of the Secretary of the Treasury and the 
Postmaster General. 

Cross-Q. 57. (Question repeated.) 
oil A. No. 

Cross-Q. 58. Did you secure the approval of the Secretary 
of the Treasury and the Postmaster General? 

A. No; I did not. 

Cross-Q. 59. Did you submit to Mr. Mullet and have examined by 
him samples, specimens, or designs of the metallic front post-office 
boxes before you commenced the regular manufacture of such boxes ? 

A. No. 

Cross-Q. 60. Then why did you answer the 55th cross-Q. as you 
did? 

doth answer read to the witness. 

A. That answer was made to answer how or why I fixed the date 
of 1867 as the time I commenced making lock boxes, if I remember 
right. 

Cross-Q. 61. How did the fact stated in your 55th answer enable 
you to fix the date as 1867 ? 

A. It being subsequent to 1866 I have repeatedly stated that I 
have no data to go by; I have no books; I have not seen a book on 
this subject in five years. 

Cross-Q. 62. Do you know how long subsequent to 1866 it was 
when you commenced the manufacture ? 

A. I do not know. 

Cross-Q. 63. You have said that it may have been in 1868; may 
it have been in 1869? 

A. I think it was during 1867 or 1868; the files of the supervising 
architect will tell you the whole matter. 

Cross-Q. 64. (Question repeated.) 

A. I think not. 

Cross-Q. 65. Why would the files of the supervising architect tell 
the whole matter ? 

A. Because the orders issued from there. 

Cross-Q. 66. Did you supply any of said metallic front boxes until 
after you had the competition before the Treasury Department with 
other parties for the supply of such boxes? 

A. I don’t think I did; I have no recollection of anything of that 
kind; the competition was always between the Yale Company and 

ourselves from the beginning. 
oi2 Cross-Q. 67. Did you know that the Yale Company had a 
patent for these boxes ? 
A. No. 
Cross-Q. 68. Wasn’t you notified of that fact? 
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A. I was at one or two periods notified of it—yes; I wasn’t at the 
beginning; I don’t believe they had a valid patent ever for the 
the reason that they abandoned it. 

Cross-Q. 69. Abandoned it, when ? 

A. They abandoned it some short time ago; they also abandoned 
it virtually by abandoning one or two suits which they brought 
against me; then buying other patents—getting reissues and com- 
mencing suit again. That is about all I know about the patent. 


Cross-Q. 70. Were you not notified from the beginning that they ' 
had an application pending for these boxes? 

(( ’biected to as immaterial and hearsay and not pertinent to the 
direct examination.) 

A. I don’t recollect it; the first boxes, as I have said, were made 
about sixteen years ago. 

Cross-Q. 71. Did the Yale Lock Manufacturing Company prose- 
cute a suit against you in the circuit court of the United States in 
Brooklyn for infringement of their metallic front box patent? 

(Objected to as incompetent and immaterial.) 

A. Yes; they did. 

Cross-Q. 72. Did they obtain an injunction against you under said 
patent? 

(The same objection.) 

A. Yes; they did. t 

Cross-Q. 75. You have said that the Johnson Rotary Loek Com- 
pany made and put on the market about a hundred thousand 
metallic front lock boxes; were these erected in the United States 
or in foreign countries ? 

A. In the United States. 
33 Cross-Q. 74. All of them 
A. Yes: l think SO, 

Cross-Q. 70. As soon as your company commenced the manufact- 
ure of said boxes did they go largely into use or was the introduc- 
tion of them slow ? 

A. Very slow. 

Cross-Q. 76. During the first three or four years after you com- 
menced to manufacture these boxes about how many of them did 
you make? 

’ 


A. I guess forty thousand. 
Cross-Q. 77. About how many in the first two vears? 
[ have guessed the entire answer and have averaged about ten 

thousand a year for the four years. 

Cross-Q. 78. Don’t vou remember anything about the number in 
each year? 

A. No, sil 

Cross-Q. 79. Were all these metallic front boxes of which you have 
spoken made with wooden boxes or pigeon holes and metallic fronts 
and doors ? 


A. 7 CS. 
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Cross-Q. 80. State the utility of such post-office boxes as com- 
pared with ordinary wooden pigeon holes behind a glass sash. 


(Objected to as incompetent and immaterial and not pertinent to 
the direct.) 


A. The more speedy delivery of the mail matter. 
Cross-Q. 81. State the utility of said boxes as compared with boxes 
with wooden fronts. 


(The same objection.) 


A. No difference at all. 

Cross-Q. 82. Do you mean no difference to the public or the man- 
ufacture ? 

(The same objection.) 


A. No difference to the public. 
Cross-Q. 83. Are not the boxes in which there is continuous 
374 metallic frontage more secure than the boxes with wooden 
fronts or with the fronts and doors would be? 
A. I don’t think they are. 
Cross-Q. 84. Why not? 


(The same objection.) 


A. I think one can be made equally as durable as the other. 
Cross-Q. 85. Can wooden boxes be made as secure and durable as 
metallic front boxes and equally as small and compact? 


(The same objection.) 


A. I don’t know; I have not enough experience to answer’ the 
question. I don’t know how small I could make them in brass or 
in wood to answer the purpose. In relation to the hundred thou- 
sand boxes, during the seeond four years I supplied all the larger 
post offices throughout the United States under the supervision of 
the supervising architect, Potter. 


Adjourned to Friday, November 5, 1882, at 10.50 a. m. 


New York, November 3, 1882—10.30 o’clock a. m. 
Met pursuant to adjournment. 
Present: F. H. Betts, Esq., of counsel for complainant, and Samuel 
B. Clarke, Esq., of counsel for defendant. 


The examination of Mr. Joun L. CHAMBERS continued by F. 
H. Berrts, Esq.: 

Cross-Q. 86. Did your company, the Johnson Rotary Company, 
ever make any post-office lock boxes with the fronts and doors of 
wood ? 

A. No. 
O10 Cross-Q. 87. Did they ever make any post-office lock boxes 
with wooden pigeon holes and metal doors fastened onto the 
wooden pigeon holes without any metal frame to the door ? 
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A. I think I recollect of making a small nest of thirty, forty, or 

fifty about the year 1876; I believe those are the only ones I ever 

made in that style for sale; the boxes I refer to I believe were at 

Port Morris; they were made during the closing of my business 

and the height of iny difficulties; they were probably the last boxes 

[ sold, and may have been made by my assignees. - 
Cross-Q. 88. Why did you make that small lot in that way ? 


(Objected to as iIncompe tent, irrelevant, and as not pertinent to ’ 
the direct.) 


A. Beeause I think at that time there was an injunction against 
me; that is the reason, I believe. 

Cross-Q. 89. You mean an injunction on the Yale patent? 

(he same objection.) 

A, Yes, Sl] 

Cross-Q. 90. Is that the only lot of boxes which you made in that 
way ¢ 

A. That is my impression. 

Cross-Q. 91. Who were your assignees mentioned in the 87th an- 
swer ¢ 

(The same objection.) 

A. They were afterwards known as the National Lock Company ; 
the individual names were M. Hi. St. John, John Whately, American 


Phototype Company, William Edgerton; I believe that is all. ’ 
Cross-Q. 92. Did the National Lock Company thereafter make 
post-oftice boxes with metal doors and metal fronts similar to those 
made by the Johnson Rotary Lock Company ? 
(The same objection.) 
3876 A. I think and believe not. 
Cross-Q. 93. You spoke in the S7th answer of these boxes 
having been made in the height of your difticulties. What did you 
refer to then ? 
(The same objection.) 
A. To the final closing of my business by the injunction. 
Cross-Q. 94. Why didn’t you go on and make boxes without 
metal fronts ” 
- 


(The same objection.) 


A. Beeause I didn’t want them. 
Cross-Q. 95. Why not? 


(The same poeta 


A. (The same answer.) The reasons are private, of my own. 

Cross-Q. 96. Returning now to the subject of the time when the 
Johnson Rot: ary Lock Company commenced to supply pos st-othee 
boxes with metallie fronts and doors, —— state whether before 
your company went into that business the Boston post office had 
been fitted up with such boxes. 
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(The same objection.) 


A. I have no knowledge that it had. 
Cross-Q. 97. Had you not heard that it had ? 


(The same objection and as hearsay.) 


A. I don’t remember whether I had heard so or not. 

Cross-Q. 98. Before you supphed boxes to the Elizabeth and Wash- 
ington post offices, as stated by you on your last examination, had 
your boxes been approved and adopted by the Postmaster General? 


(The same objection.) 


A. I couldn't say. 
Old Cross-Q. 99. Do you remember that your company supplied 
any offices prior to the time when your boxes were adopted 

by the Postmaster General ? 


(The saine objection.) 


A. I do not. 

Cross-Q. 100. Is it according to your recollection, then, that the 
boxes of the Johnson Rotary Company were first adopted by the 
Postmaster General after a competition of which you spoke at the 
last meeting, and that then your company proceeded to supply the 
post offices which you did supply with such boxes? 

A. It is. 

Cross-Q. 101. If you knew, then, the date of adoption of your boxes 
by the Postmaster General that would enable you to fix pretty 
nearly the date when you commenced to supply the boxes, would 4t 
not? 

A. If I knew the date of adoption of my boxes it would determine 
whether I furnished any boxes prior to that date. 

Cross-Q. 102. Why so? 

A. In connection with the dates of my first deliveries. 

Cross-Q. 103. But you don’t know the dates of your first deliveries, 
do you ? 

A. I do not. 

Cross-Q. 104. And you have stated that it is according to your 
recollection that your boxes were first adopted by the Postmaster 
General, and that then you proceeded to supply the same. Would 
not the date, therefore, of such adoption give you approximately 
the date when you commenced to supply? 

A. Nothing more than my memory, except I had my books. I 
should like to state right here that my memory is very defective, 
and has been, probably, for the last five years. I have been sufier- 
ing from malaria and bronchitis, and that I have not seen any 
record of these transactions in five or six years. 

Cross-Q. 105. Well, would not the date of adoption give you ap- 
proximately, according to your present memory, about the date 
when you commenced to supply ? 

A. I don’t think it would. 
Cross-Q. 106. Why not? 
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378 A. That would be no data to go by. The contract might 

have been awarded to me. I couldn't surmise how long it 
was before I received an order or how long it took to prepare and 
deliver. 

Cross-Q. 107. You didn’t deliver any boxes before you reeeived an 
order from the Post Office Department for them, did you” 

A. I did not. 

Cross-Q. 108. And you didn’t receive any order from the Depart- 
ment before your boxes were adopted by the Department in conse- 
quence of the competition, did you ? 

A. No. 

Cross-Q. 109. Please look at the paper now shown you and state 
if you recognize that as one of the advertisements of the Johnson 
Rotary Lock Company published in the year 1872. 

A, [ do: Ves. 

Cross-Q. 110. Does that advertisement of your company give the 
date when your box was adopted by the Postmaster General? If 
so, state what that date was. 

A. Deeember 18, 1871. 

Cross-Q. 111. You have no doubt, have you, but that that is the 
correct date? 

A. No; I have no doubt of that, according to the print here. 

The advertisement shown the witness is marked for identification 
“The Johnson Company Advertisement, J. A.S., Ex’r, Nov. 3, 1882.” 

J. L. CHAMBERS. 


Redirect by Sami 6. CLARKE, Esq. : 


Redirect Q. 112. Do you recoilect whether or not at the time this 
advertisement referred to by Mr. Betts the Johnson Rotary Lock 
Company had prior thereto commenced the manufacture of metal- 
front boxes constructed as the model exhibits before you, models 1 
and 2, are constructed ? 

A. I do. They were made about two years prior to that 

time. That was during the year 1869, under an agreement 
o79 with the Postmaster General prior to the one referred to in 
the advertisement. 


Defendant’s counsel offers the advertisement of the Johnson Ro- 
tary Lock Company, and marked for identification by complainant’s 
counse! “The Johnson Company Advertisement,” in evidence. 

Redirect Q. 115. Do vou recollect a competition before a commit- 
tee consisting of J. W. Edmonds, R. W. Gurley, and James F. 
Adams in regard to post-office lock boxes ? 

A. I do. 

Redirect Q. 114. Now, had the Johnson Company commenced 
the manufacture and sale of metallic-front boxes constructed as the 
models 1 and 2 are constructed prior to the competition before that 
committee ? 

A. Well, that committee you refer to, was it the committee ap- 
pointed December, 1871, or the committee which approved our lock 
boxes (and they were adopted) during 1869? 
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vedirect Q. 115. Won't you look at the certified copy of papers I 

show you and _ state whether you recognize them as the record of the 
competition that took place in 1871? 

A. I recognize them to be a copy of the report of 1871. 

Redirect Q. 116. And the endorsement upon the back is the 
adoption by the Postmaster General referred to in that advertise- 
ment, is 1t not? 

A. It is. 

Redirect Q. 117. Now, I understand you to mean that there was 
an approval of your boxes prior to that time; is that correct? 

A. Yes; that is correct. 

Redirect Q. 118. And that, prior to that competition shown in the 
papers, the Johnson Company had commenced the manufacture 
and sale of post-office boxes like the models 1 and 2? , 

A. Yes, sir. 

Redirect Q. 119. Won’t you look at the letters addressed to J. L. 
Chambers in this bundle and state whether you recognize them ? 

A. I recognize them as letters received from the supervising 
architect’s office pertaining to lock boxes put into the New York 
post office. 

380 The certified bundle of papers consisting of orders for the 

New York post office, the committee’s report on the 1871 
competition, and the Postmaster General’s approval offered in evi- 
dence by defendant’s counsel and marked Def’t’s Ex. 1871 Compe- 
tition, J. A. S., Ex’r, Nov. 3, 1882. 


Recross-examination : 

Reeross-Q. 120. Do I understand you to say that there were two 
committees appointed to report on post-office boxes? 

A. Yes. 

Recross-Q. 121. And that these two committees consisted of the 
same persons ? 

A. I did not say anything of the kind. 

Recross-Q. 122. You say, in answer to redirect Q. 115, that you 
recollect a committee consisting of J. W. Edmonds, R. W. Gurley, 
and James T. Adams; was that committee the first or the second 
committee appointed to examine into the post-office boxes? 

A. The second. 

Recross-Q. 123. Was it the second committee which approved of 
your boxes? 

A. The second. 

Recross-Q. 124. Did the first committee approve of your boxes? 

A. They did. 

Recross-Q. 125. Do you know why the second committee was ap- 
pointed to inquire into post-office boxes ? 

A. I do not. 

Recross-Q. 126. You have stated that you did not supply any 
post offices with boxes until after the date December 18, 1871; why 
did you not supply them after the first committee’s approval ? 


(Objected to on the ground that the witness has not so stated.) 
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if such a reply is down I 


A. I did not say anything of the kind ; 
would like to see it. 


Recross-Q. 127. Did you receive any orders from the De- 


381 partment for your boxes after their adoption by the first 
committee and before their adoption by the second com- 


mittee ? 


A. I did. 
Recross-Q. 125. You have stated, in answer to cross-question 108, 
that you did not receive any order from the Department before your 
boxes were adopted, and you then stated that that adoption was on 
December 18, 1871; how do you reconcile this answer with your 
answer to recross-question 


(Objected to on the ground that the witness has not so stated.) 


A. I did not make any such answer to question No. 108. 

Reeross-Q. 129. When you say that your boxes were adopted by 
the first committee do you mean that they were adopted by the 
Postmaster General ? 


A. I do. 


Reeross-Q. 130. When you state that your boxes were adopted by 
the Department In Consequence of the competition In recross-q ues- 
tion 10S do you mean by that they were adopted by the Postmaster 


General ? 


A. I do. 


Recross-Q. 181. You have stated, in answer to cross-question 108, 
that you did not receiveany orders from the Department before your 
boxes were adopted by the Department, and you state that you mean 
by that “ they were adopted by the Department 
adopted by the Postmaster Genera’, and you state, in answer to redi- 
rect question 110, that the Postmaster General adopted your boxes | 
December 18, 1871; how do you reconcile these answers to recross- 
question 127 ? 

A. There were two agreements, one in 1871 and the other about two 
vears prior, and I know that I received no order forlock boxes from 
the Department, for the reason that all orders were based on contract 
made out by the supervisor and architect, countersigned and proved 
the Secretary of the Treasury ; 
be received from the Treasury. 

Recross-Q. 152. (Recross 151 repeated.) 

A. Can't you put that question in about four or five words ? 

Recross-Q. 133. You say, in your answer to recross 131, that 

082 “there were two agreements, one In 1871 and the other about 
two years prior, and I know that I received no order for lock 

boxes from the Department,” ce. ; 


that. 


that thev were 


without such order no payment could 


please state what do you mean by 


A. I mean that I received no orders from the Department for lock 
boxes prior to a contract for the same. 

tecross-Q. 154. (Recross 151 repeated.) 

A. That the Postmaster General also adopted them about two years 
prior to 1871. 


Recross-Q. 135. You say, in answer to recross 127, that you re- 
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ceived orders from the Department for your boxes after their adop- 
tion by the first committee and prior to their adoption by the 
second committee; did you fulfill any such orders; and, if so, how 
many? 

A. Ihave no books from which to give dates or number, and my 
memory does not aid me. 

Recross-Q. 156. You remember that you received such orders be- 
tween those two dates, do you? 

A. I have no doubt of it. 

Recross-Q. 137. But you do not remember if you fulfilled them ? 

A. If I received them I fulfilled them. 

Recross-Q. 158. Did you ever supply the post offices without an 
order from the Department? 

A. No, sir. 

Recross-Q. 1389. And you never received any orders until your 
boxes had been approved by the Department, had you ? 

A. No, sir. 

Recross-Q. 140. Can you not mention the name of a single place 
in which you supplied the post office with lock boxes during the time 
between the approvals by the two committees ? 

A. I think I can, upon reflection ; Georgetown, District of Colum- 
bia, and very probably Baltimore, Maryland. 

Recross-Q. 141. Cannot you remember any other place? 

A. No. 

Recross-Q. 142. Were the boxes you put into the post offices in an- 
swer to recross 140 metallic-fronted post-office lock boxes ? 

A. Yes. 

Recross-Q. 145. Do you remember if you put the boxes 
385 into the post office at Baltimore, or into the post office at 
Georgetown, first? : 

A. I do not remember. 

Recross-Q. 144. Do you remember which were among the first of 
the post offices you supplied with metal front lock boxes between the 
two approvals by the Department? 

A. I have no recollection at all of it. 

Recross-Q. 145. Were your boxes ever approved by the Department 
more than twice? 

A. I believe they were; I believe they were approved three times. 

Recross-Q. 146. Can you name any post office which you furnished 
with metal-fronted lock boxes after their approval by the Department 
the first time and before their approval a second time? 

A. I have answered that once, that I could not recollect any but 
those I gave you. 

Recross-Q. 147. You mean Georgetown and Baltimore? 

A. I do. ~ 

Recross-Q. 148. You refer, then, to the time between the two ap- 
provals referred to in recross-question 140? 


A. I do. 
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Redirect examination: 
tedirect Q. 149. In that injunction case Mr. Betts referred to were 
you examined as a witness? 
' A. No, sir; there was no testimony taken on my side. 
Redirect Q. 150. Why not? 
A. Because my attorney “swartwouted.” 
J. L. CHAMBERS. 
Sworn before me— 
JOHN A. SHIELDS, 
Examiner, &e. 
Adjourned to Nov. 9, 1883, at 10.50 a. m. 


084 New York, November 9, 1882—10.50 a. m. 
Met pursuant to adjournment. 
Present: H. 8. Hoyt, Esq., of counsel for complainant, and Samuel 
B. Clarke, Esq., of counsel for defendant. 


JAMES GAYLOR. 
duly sworn, says, 1 
CLARKE, as follows: 


1 witness produced on part of defendant, being 
» answer to interrogatories propounded by Mr. 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is James Gaylor; Iam fifty-four years of age, and 
reside in Ridgewood, Bergen county, New Jersey, and am by occu- 
pation assistant postmaster of the city of New York. 

Q. 2. How long have you been in the New York post office ? 

A. About twenty-seven years. 

(Q). 3. When was the building now occupied by the post office, New 
York ity, first occupied for the purpose of a post office ? 

A. The 28th day of August, 1875. 

Q. 4. Were the letter and newspaper boxes having metal fronts, 
of which exhibits before you, Nos. 1 and 2, are models, in the New 
York post office at that time? 

A. They were. 

(Q). 5. When were they first rented—any of them ? 

The rental of the boxes at the old post office was continued 
here by assigning to the boxholders boxes bearing the same num- 
bers as those held by them at the old post office. 

(). 6. Mr. James was then postmaster? 

A. Mr. Thomas L. James was then postmaster. 


Cross-examination: 


Cross-Q. 7. What is the usual period of time for which letter boxes 
are rented ? 
A. For not less than an official quarter of three months; a person 
renting a box before the termination of an official quarter 1s 
380 required to pay the rent of the box for the remaining portion 
of that quarter and for the whole of the succeeding quarter; 
boxes are not rented for a longer term <a would be included under 
that rule; the official quarters begin on the first days of January, 
April, July, and October. 
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Cross-Q. 8. About what date did renters of boxes in the New York 
post office first receive their mail through boxes similar to those of 
Exhibits Nos. 1 and 2, which are before you? 

A. Ihave no means of fixing the date even approximately; I 
simply remember that lock boxes were substituted for the old eall 

“ boxes at some time during the occupancy of the old post-office build- 
ing as a post office; | think it was within twenty years. 
JA M ES GAY LOR. 

Sworn before me November 9, 1882. 

JOHN A. SHIELDS, 
Examiner, &e. 
Adjourned to November 15, 1882, at 10.50 a. m. 


New York, November 14, 1SS2—10.50 o’clock a. m. 
Met pursuant to adjournment. 
Present: H.S. Hoyt, Esq., of counsel for complainant, and S. B. 
Clarke, Esq., of counsel for defendant. 


THomas W. SHIELDS, a witness produced on the part of the de- 
fendant, being duly sworn, testifies as follows: 

Q. 1. What is vour name, age, residence, and occupation ? 

A. My name is Thomas W. Shields; my age, thirty-two; reside 
in the city of Brooklyn, N. Y.; occupation, clerk in the clerk’s office 
of the circuit court of the United States for the southern district of 

> New York. 

(). 2. You are, I suppose, familiar with the course of business in 

the clerk’s office ? 
O86 A. Iam. 

Q. 3. You are asked to produce from the files of the clerk’s 
office the record and papers_in the case of Silas N. Brooks, adminis- 
trator, ete., and The Yale Lock Manufacturing Company vs. Edward 
Jones and The Johnson Rotary Lock Company; have you done so? 

A. I have. 

(). 4. The docket entries of that case are in equity docket 5, page 
293, are they not? 

A. They are. 

Q. 5. By the course of business in the clerk’s office the docket 
entries indicate the papers that have been filed and the proceeding 
that have been taken in the cause, do they not? 

> A. They do. 
(). 6. Please read the docket entries. 
A. They-are as follows: 


(1871. 

Nov. 11. Filed bill. 

Nov. 11. Issued subpeena and tickets. 

Dec. 4. Filed subpoena, P.S., on secretary of Johnson R. Lock 
Company. 

Dec. 4. Issued alias subpcena. 

1872. | 

Jan. 2. Filed alias subpoena, P. S., on E. Jones. 
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Feb. 26. Filed answer. 

M’ch 4. Filed replication. 

Sept. 19. Filed consent and entered rule to discontinue. 

Dec. 6. Filed and entered decree. 

(). 7. The P.S. indicates personal service, does it not? 

A. [t does. 

(. 8. Have you also produced the papers in the case of the same 
complainant vs. Edward Jones, John C. Chambers, and The John- 
son Rotary Lock Company? 

A. Yes. 

). . Won’t you read the docket entries in that case? 

A. They are on page 483 of equity docket No. 5, and are as 

follows: 
O37 1872. 
sept. 24. Filed bill. 

Sept. 24. Issued subpcena and tickets. 

Noy. 23. Filed subpoena, P. S., on Chambers, secretary, ete. 

Dec. 6. Filed and entered decretal order; issued injunction. 
Jan. 14. Filed stipulation and orders to set aside default, ete. 

15. Entered appearance of defendants, by George F. Sey- 
mour. 

Jan. 15. Filed answer. 


Q. 10. I judge that the injunction was never returned, replication 
never filed, and no proceedings taken in that case since the answer 
was filed. 

A. If there had been, then, in the course of the business of the 
clerk’s office, entry would have been made in the docket denoting 
such facts. 

Defendant’s counsel offers in evidence the records in the two cases 
above described. 


Cross-examined by Mr. Hoyvr: 


Cross-Q. 11. How long have you been employed in the clerk’s 
office ? 

A. Since 1875. 

Cross-Q. 12. The only knowledge you have of the suits mentioned 
in your direct examination is derived from the records of the office. 
Is that so? 

A. Yes, sir; I have no personal knowledge. 

THOS. W. SHIELDS. 

Sworn to before mc— 

JOHN A. SHIELDS, 


Examiner, ete. 


JoHN L. CHAMBERS, a witness heretofore preduced on the part of 
the defendant and duly sworn, being produced for further examina- 
tion, testifies as follows in answer to questions propounded by Mr. 
CLARKE: 

Q.1. Mr. Chambers, since your former examination have you 
388 made an examination of your papers in order to refresh your 
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memory as to the time when the Johnson Rotary Lock Company 
began to put upon the market metallic front lock boxes ? 

A. I have. | 

Q. 2. Did you find any papers which refreshed your memory in 
that regard ? 

A. Yes, sir. 

(Q..3. What are they? 

A. Two letters; one from Gen’! Burt and one from A. B. Mullett. 

(). 4. When did you receive those letters ? 

A. One in the latter part of 1868 and one in the latter part of 
1869. 

(). 5. You received them about their dates? 

A. Yes. 

Letters referred to offered in evidence. 

The first, a letter from Wilham M: Burt, postmaster, to J. L. 
Chambers, secretary, dated July 31, 1868, is marked Defendant’s 
Exhibit Burt-Chambers Letter, November 14, 1882, J. A. S., exam- 
iner. : 

The second, a letter from A. B. Mullett to J. L. Chambers, dated 
October 28, 1869, is marked Defendant’s Exhibit Mullett-Chambers 
Letter, J. A. S., examiner, November 14, 1882. 


Q. 6. Did you know Gen’! Burt, Boston postmaster ? 

A. Yes. 3 

Q. 7. Are you familiar with his handwriting ? 

A. Yes, sir. 

(. 8. Is the signature to the Burt-Chambers letter his signature ? 

A. Yes, sir. 

Q. 9. Now, won’t you state what your recollection is as tothe time 
when Johnson Co. began to manufacture and sell metal front lock 
boxes? 

A. It must have been in the winter of °69 and the spring 

of "70. 
389 Q. 10. Was Burlington, Vermont, one of the offices in 
which the Johnson Company put the metallic front lock 
boxes ? 

A. Yes, sir. 

(. 11. Consisting, I suppose, of wooden pigeon holes and _ hori- 
zontal and vertical tiers and a metal door and door frame for each 
pigeon hole, so arranged as to make a continuous metal front? 

(Objected to by complainant’s counsel as leading; question with- 
drawn.) 

Q. 12. How were the Burlington boxes constructed ? 

A. Thev were the same as the model Defendant James Exhibit 
Box No. 1, except as to some little details. 

Q. 13. Details in what part of the structure ? 

A. In the frames. 

(. 14. How did the frames differ from the frames in Exhibit 1? 
A. In the method of fastening to the wood-work. 

Q. 15. How are the Burlington frames fastened ? 
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A. They were fastened with lugs similar to Exhibit 2. 
Q. 16. Do you know Henry hk. ‘Town ” 
\. Yes, sir. 
). 17. How long have you known him? 
A. I think I have known him ten years. 
). 1S. Have you seen him write and received letters from him ? 
A. Very frequently. 

(). 19. What relation to the Yale Lock Company have you known 
him to hold ? 

\. The presidency. 

(). 20. Look at the paper I show you and state in whose hand- 
writing the signature thereof is, if you know. 

A. I do; itis the signature of Henry R. Town. 

Letter, dated July 5, 1870, offered in evidence and marked De- 
fendant’s Exhibit Town Letter, November 14, 1882, J. A. S., Ex’r. 


(). 21. Mr. Chambers, look at the answer filed in the case 

390 of Brooks et al. vs. Jones et al. (clerk’s No. 298, equity docket 

5)and the answer in the ease of Brooks et al. vs. Jones, Cham- 

bers, et al. (clerk’s No. 485 of equity docket 5) and state whether those 

are two of the cases which you referred to in your former testimony 

as having been commenced against the Johnson Company by the 
Yale Company and abandoned. 
They are two of the cases. 

Q. 22. The post-office boxes alleged to have — infringed in those 
cases were the Johnson Company boxes, constructed as you have de- 
scribed in your testimony, | suppose ? 

A. They were. 


Cross-examination by Mr. Hoyt: 


Cross-Q. 28. When the two cases referred to in your direct exam- 
ination as having been begun in this district — discontinued was not 
a sult begun against you and the Johnson Company in the eastern 
district of New York for infringement of the same patent ? 

A. I have no knowledge of it. 

Cross-Q. 24. In your previous examinations you have stated that 
an injunction had been obtained against you and the Johnson Ro- 
tary Company In a suit brought against you and the said company 
by the Yale Lock Manufacturing Company in the U.S. circuit court 
in Brooklyn ; when was that suit begun ? 

A. I should say in 1876 or 1877. 

Cross-Q. 20. Please look at Defendant’s Exhibit marked 1871 
Competition, which has on the back the approval of the Postmaster 
General, dated December 18, 1871, and contains the report of the 
committee, and tell me what the date of the report of the commit- 
tee 1s? 

A. November 27, 1871. 

Cross-Q. 26. Do you remember the lock frame referred to in the 
letter of W. L. Burt, marked Defendant’s Exhibit Burt-Chambers 
Letter ? 


A. Yes, I do. 
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Cross-Q. 27. Did you ever see any of the frames referred to in said 
letter in use in the Boston post office ? | 
591 Cross-Q. 28. Were they the same as the Johnson Company 

provided for use in other post offices ? 

A. They were substantially the same. 

Cross-Q. 29. Mr. Burt in his letter says, I have received your lock 
frame, and goes on to speak of having them fitted to drawers; were 
these frames substantially the same as were provided for other post 
offices ? 

A. No; they were not. 

Cross-Q. 30. You stated in your previous examination that Mr. 
A. B. Mullett—that Mr. Mullett had no interest in the Johnson 
Company, did you not? 

A. He never had. 

Cross-Q. 31. The Johnson Company purchased his lock patent 
did they not, in the year 1866? 

A. Yes. 

Cross-Q). 32. Did he assign to the company his entire interest in 
that patent? 

A. Yes; he did. 

Cross-Q. 33. Can you produce that assignment or a copy of it? 

A. I could. 

Cross-Q. 34. Was the assignment recorded in the files of the Patent 
Office ? \ 

A. I believe it was. 

J. L. CHAMBERS. 

Sworn before me— 

JOHN A. SHIELDS, 


Lxaminer, Ke. 


Adjourned to November 22, 1882, at 10.30 o’clock a. m. 


O92 New York, November 22, 1882, at 10.30 o’clock a. m. 
Met pursuant to adjournment. 
Present: H. 8S. Hoyt, counsel for complainant; S. B. Clarke, 
counsel for defendant. 


Witttam C. Hicks, a witness produced on part of defendant, being 
duly sworn, testifies as follows: 


Q.1. What is your name, age, residence, and occupation ? 

A. My name is William C. Hicks; am 53 years of age; reside at 
Summit, New Jersey, and am by occupation a mechanical and civil 
engineer; my office is at No. 19 Park Place, New York. 

Q. 2. What familarity have you with the subjects of patents and 
infringement of patents and inventions? 

A. For upwards of thirty years I have been familiar with patents 
and inventions of a great variety of kinds. For upwards of twenty 
vears I have been frequently called upon to examine patents and 
machinery covered by them, or supposed to be covered by them, 
fur the purpose of acting as expert in patent causes, and I have tes- 


ae 
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tified in a very great number of patent causes on various subjects 
before the United States courts in the different circuits, as well as in 
relation to machinery and inventions, the subject-matters of which 
were in dispute before the see courts. 

Q. 5. Have you read iginal patent No. 119,212, granted to 
Brooks, as Mpa nested y oe for improvement In post-office letter 
boxes, and the reissue thereof, on which the bill in this suit is based, 
No. 8755, and do you understand the same and the subject-matter 
thereof? 

A. I have read said patents and think I do understand the 
same and the subj et-matter thereof. 

Q. 4. Will you be good enough to compare the two and state 
whether, in your opinion, the reissue is for the same invention as the 
original? Please give the reasons for your answer. 

A. As I understand the invention of the original patent of 
393 Brooks, the subject-matter of the invention consist in the com- 

bination of several individual box frames made of metal, 

with wooden pigeon sales ds in such manner that said frames are 
united together and to the wood-work of the pigeon holes by means 
of rivets or the like passing through the sides of each frame and 
the wood-work which surrounds the frame, so that the frames are 
idapted and attached to the wood-work and to each other. The 
frames are described and are shown in the patent as entering 
within the enclosure of the pigeon holes an appreciable distance, 
and they fit closely — the inner walls of the wood of the pigeon holes 
on all sides, and they are furnished with ears, which are exactly 
opposite each other, so that a rivet put through a hole in one and 
passing through the wood-work of the pigeon hole will enter a 
corresponding hole in the ear of the other framme and attach the 
whole firmly together. In addition to this frame thus far described 
by me there Is a flange extending all the way around to lap over 
the fronts of the pigeon holes, which partially covers the wood-work 
of the partition and aids in covering the entire front of the pigeon 
holes with the metal of the flanges. 

As I understand the description of the first claim of the original 
patent, this flange, which I have thus described, forms no part and 
the invention is contained in the combination between the frames 
which enter the pigeon holes with their ears and the wooden pigeon 
holes united together and adapted to each other by means of the 
rivets passing through the frames and wood-work. As I understand 
the description contained in the second claim of the original patent, 
it is limited by the addition of this flange surrounding the frames, 
which aids in covering the front of lhe wooden pigeon holes and 
thus forms a metallic ease or frontage for the wood-work, and such 
iron frontage is thus furnished so that no part can be removed from 
the outside without pulling down other parts and breaking the 
wood-work ; and so that an attempt to get possession of the contents 
of the box without a key is practically impossible. The drawing 
clearly shows the frame which I have deseribed, marked 8, having 
four ears with a hole in each, marked h, and the flange a, to which 
I have referred, which aids in covering the face of the pigeon holes. 
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Now, turning to the reissue patent, I find described a plate of 

metal, a a, as the frame; this is the part which is outside 

ov4 in front of the pigeon hole, said frame having an ear, b 8, 

which enters the pigeon hole; but this ear may be either 
continuous or notched out at intervals. 

The original patent says: “ The sides of the frame 4 } enter and 
fit closely against the wood forming the pigeon holes and may be 
continuous or notched out at intervals.” The drawing of the re- 
issued patent differs from the drawing in the original patent in that 
the line above and below 4 in about the centre of figure 2 is en- 
tirely omitted, and the ear } 1s made part of the frame of the door 
at that point. I suppose that the attaching of the ear 4 to the door 
frame was a mistake, but the omission of the lines shown in the 
original drawing above and below 6 on that drawing in about the 
centre of the drawing and to which the ear having the hole h is 
attached omits from the reissue drawing any representation of the 
four-sided frame to which the ears are attached and which extends 
into the pigeon holes about three-eighths of an inch in the drawing, 
causing the reissue drawing to show only an ear connected with the 
door frame at the centre of the drawing. 

At the top of the drawing the ear d is represented precisely as it 
is in the original. 

As I understand the description of the mechanism contained in 
the tirst claim of the reissue patent, it describes the combination of 
a series of metallic door frames and doors with a series of wooden 
pigeon holes in such manner that a continuous metallic frontage is 
formed, having wooden pigeon holes behind, whereby a series of 
post-office boxes are made secure from unauthorized interference 
and more secure than would be the case where there was no con- 
tinuous metallic frontage without regard to the method of connec- 
tion between the wood-work and the metal or the peculiar adapta- 
tion of the same to each other shown in the original patent. 

As I understand the description of mechanism set forth in the 
second claim of the reissued patent, it is the same as the first, sub- 
stantially, with tne added feature (what I have called a limitation) 
that the metallic front is attached to the wood-work by riveis or 
bolts. 

I have shown the differences, as I understand them, between these 
two specifications and drawings; whether the inventions claimed in 

the two patents substantially differ I am unable to state until 
395 I know the construction which the court will give to them. 

I have endeavored to point out the differences as they appear 
to me. 

Q. 5. Assuming the construction which the court will put upon 
the original and reissue to be the same as you understand the two, 
please state whether, in your opinion, the original and reissue are or 
are not for the same invention. 

A. I think they are not. 

(). 6. Give your reasons. 

A. I think the reissued patent claims any metallic front for wooden 
pigeon holes with doors in the metallic front opposite the pigeon 
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holes, without regard to the adaptation of said front to the pigeon 
holes, and that the original patent was limited to the adaptation of 
the front of metal to the wooden pigeon holes, and that adaptation 
was a peculiar one—that is to say, that the frames entered within 
the walls of the pigeon hole and were riveted to each other through 
the wood of the pigeon hole, thus uniting thein together and adapt- 
ing the metal to the wood, and vice versa. 

Q. 7. Please state whether, in your opinion, the post-office boxes 
put up in the New York post office, of which Defendant James’ Ex- 
hibits, Boxes Nos. 1 and 2 are models, embody the subject-matter of 
the original patent. 

A. They do not. 

(). 8. Please give your reasons. 

A. My reasons why Defendant James’ Exhibit Box No.1 does not 
contain the invention described in the claims of the original patent 
are that said exhibit contains no frames such as are described in the 
original patent which enter within the pigeon hole, and therefore 
said exhibit does not contain any means for connecting said frames 
together the same or equivalent to the means shown and claimed in 
the original patent. 

Said exhibit contains neither the frames nor the ears nor the 
rivets described in the original patent, it is true, and I have taken 
into consideration the fact that a portion of the metal door frame of 
Ixhibit No. 1 enters into the wooden partition of the pigeon holes 
far enough to furnish an eye for the lock bolt and a hub to prevent 
the lock from being pulled off, but that does not make the defend- 
ant’s frame the frame of the original patent. 

The Defendant’s Exhibit No. 1 contains a series of pigeon holes 

with a metallic front composed of individual frames pro- 
396 vided with doors, whieh fronts are held on or before the 

pigeon holes by bolts which extend from the front of the 
metal between the frames and through the partitions of the pigeon 
holes to the rear. 

Vhis bolt is headed in front so as to lap over a part of the surface 
of two frames side by side, and it is serew-threaded on the rear of 
the partition of the pigeon hole so as to be tightened bya nut. This 
method of fastening or of combining the metallic front with the 
wooden pigeon holes is not, in my opinion, equivalent to the con- 
struction and method used for the combination in the original 
patent of Brooks. 

In fact there is no special adaptation between the metal and the 
wood (as in said original patent). In this Exhibit No.1 the adapta- 
tion would be the samme and produce substantially the same result 
if the pigeon holes were of iron, the wood being cheaper and more 
convenient and lighter, and the material which has been usually 
adopted for that purpose is used, but there is no special adaptation 
of parts which is peculiar as between wood and metal. 

So far as the result is coneerned, Defendant’s Exhibit No. 1 differs 
from the construction shown and deseribed in the original - patent, 
for it isnot secure from an attack from any one who chooses to break 
in without a key. In the patent construction I believe it would be 
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practically impossible to break into the post-office box therein de- 
scribed and set forth in the 2d claim of the patent, for it has an ab- 
solutely continuous metallic front without any opening or seam 
whatever for a burglar to insert a tool without making a great noise 
and utterly destroying the connections, whereas in the Defendant’s 
Exhibit No. 1 nothing would be easier for a burglar to do than to 
bite off the heads of the bolts by mechanical nippers worked by 
screw power, and without noise to remove one or more of the me- 
tallic fronts and enter his hand into a post-office box. Again, the 
bolts in Defendant’s Exhibit No. 1 do not unite the iron frames to- 
eether, so that one frame is dependent on the other for support and 
strength; but one frame may be removed by removing an outside 
bolt without interfering with the bolt of the frame which is next to 
ii—that is, the bolt between two frames—so that the frames are not 
united together and to the petitions which are between the frames 
in a manner equivalent to the manner shown in the original 
patent. 
O07 Now, referring to Defendant’s Exhibit No. 2, Iam of the 
opinion that that exhibit fails to contain the invention de- 
scribed and claimed in said original patent, because it has no con- 
tinuous frame entering within the pigeon holes in such a manner, 
or to such an extent, or in such a position as would permit the 
frames to be united together and to the wood-work between, con- 
necting the frames or their ears with each other and wood-work of 
the sides of the pigeon holes by means of rivets or the like. 

lam aware and [ have taken into consideration the fact that 
there are ears extending into the pigeon holes in Defendant’s Ex- 
hibit No. 2, and that said ears make part of the metallic frame, and 
that said ears are fastened by screws to the inner walls of the pigeon 
holes, but they are attached to the walls of the pigeon holes inde- 
pendently, without having any rivets which pass through from ear 
to ear, holding the wood-work between them. On the contrary these 
ears are not In position to be connected with rivets with wood between 
them—that is, the ear of one frame is not opposite the ear of the 
other frame, so that rivets could be properly put between them, and 
so that the hole in one would correspond with the hole in the other 
to enable proper rivets to be used for riveting them together and to 
hold the wood securely between them, thus uniting them into a 
series dependent upon said connections for support and strength. 

©. 9. Have you read the testimony of defendant’s witnesses, Fos- 
ter and butler, in regard to the boxes of the Safe-Deposit Company 
of ,New York, and have you examined Defendant’s Exhibits Safe- 
Deposit Boxes, and do you understand the same ? 

‘A. I have, and I do. 

Q. 10. Have you read Judge Shipman’s opinion in the Yale Lock 
Manufacturing Company vs. The Scoville Manufacturing Company ? 

A. I have. 

Q. 11. Can you state, from that opinion, wnat the construction of 
the boxes there held to infringe was and produce a model showing 
such construction ? 

A. Said boxes were “a series of separate and complete wooden 
»1——162 | 
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boxes, with metallic doors and metallic door frames, the 
398 flanges of the door frames being so wide that.a continuous 

metallic frontage is formed, and the frames being closely fas- 
tened to the front and sides of the wood-work; when arranged in a 
series the boxes are secured to each other in this way. Each box is 
provided on both sides with vertical grooves, and on the top and 
bottom with transverse grooves. When the boxes are placed in posi- 
tion—i. ¢., side by side and one above another—wooden pins are placed 
in these grooves, and thus the boxes are keyed or fastened together.” 
[ understand that the box I now introduce is one of said indi- 
vidual boxes 

Box offered in evidence and marked Defendant’s Exhibit Scoville 
Box, Nov. 22, ’82, J. A. S., ex. 

Detendant’s counsel offers in evidence a certified duplicate of the 
model tiled in the Patent Office with the specifications and drawings 
of the patent in suit and it is marked Defendant’s Exhibit Yale 
Model, Nov. 22, ’82, J. A. 8., Ex. 

(. 12. Assuming the construction of the first two claims of the 
reissue patent in suit to be as you have stated you understand them 
to be, please state whether or not the Safe-Deposit Company’s boxes, 
in your opinion, emnbody the subject-matter of these claims. 

A. They do. 

Q. 13. What are your reasons for your opinion ? 

A. My reasons are as follows: [ understand that said safe-deposit 
company’s boxes contain, substantially as specified in said reissued 
patent, the combination of a series of metallic door frames and 
doors, with a series of pigeon holes of metal, whereby a series of 
post-office boxes, with 2 continuous metallic frontage, is formed, 
which, with the exceptions that the pigeon holes of the safe-deposit 
boxes are of metal and not of wood, and some of them are closed at 
the ends opposite the doors, and others are open when not placed 
against the partition closing the back, are the same, in my opinion, 
as the construction described in the first elgim of said reissued 
patent. 


wpe ane a ee 
RAE IT, POG MRR BRE. wt. Om 


For the same reasons they are the same as are described in 
ov9 the second claim of the reissued patent, with the exceptions 

[ have noticed, because, in addition to containing what is in 
the first claim, said boxes are constructed with rivets or bolts, which 
attach the frames to the iron pigeon holes. 

[ am aware that said safe-deposit company’s boxes, as represented 
by the Defendant’s Exhibit Sate-Deposit Boxes, are made up of me- 
tallic frames and doors in series of four—that is, four frames and 
doors are contained in one rectangular casting—and that the 
wrought-iron pigeon holes are contained in one rectangular case*of 
iron, With sheet iron also for the partitions or sides of the pigea@n 
holes, but yet they contain a series of pigeon holes and a series of 
doors and frames, nevertheless. 

‘The whole structure is such as would be substantially represented 
by putting together four separate and independent pigeon holes of 
m tal, faced with four independent frames of metal or iron attached | ~ 
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or riveted together, or united after the manner that the Scoville 
boxes are united, the Scoville boxes being of wood and the safe-de- 
posit boxes of iron. 

The fact that the pigeon holes proper in the safe-deposit boxes 
are made of iron does not, in my view, prevent them from contain- 
, ing the inventions deseribed in the first and second claims of the 

reissue under the supposed construction of said claims, for they are 
pigeon holes having continuous metallic fronts and doors, and there 
would be nothing to prevent the substitution of wood for the iron 
pigeon holes, nor would the combination between the two, the pig- 
eon holes and the frames, be substantially different if wood were 
substituted, because there is no special adaptation between the iron 
front and the iron pigeon hole which would not be applicable as 
well to the use of wooden pigeon holes; there is room for the intro- 
duction of bolts as in Defendant’s Exhibit No. 1,1f desired; and 
there are ears on the metallic frame, one of which enters each pig- 
eon hole, to facilitate the bolting of said iron front to the wood, 
after the manner shown in Defendant’s Exhibit No. 2. 

Now, considering the question of series, and of what constitutes a 
series, I understand from the patent that the connected pigeon 
holes, after the manner shown in Defendant’s Exhibit No. 1, form a 
series of pigeon holes,and also that separate and independent frames 

placed side by side and in groups form a series of frames, 
400 which, when together, make a continuous metallic front. I 

understand also that where the pigeon hole is independent 
and the frame also independent, but united together to form a me- 
tallic-fronted pigeon hole with a door, and where those metallic 
front pigeon holes are piled up one above another and side by side 
and fastened together, that the said construction would contain a 
series of pigeon holes combined with a series of frames, and the 
structure, as a whole, would be that of pigeon holes with a continu- 
ous metallic front; therefore, in view of my understanding of the 
patent, I regard the Defendant’s Exhibit Safe-Deposit Boxes to be 
contained in the subject-matter described in the first and second 
claims of the reissued patent. 

Again, regarding Defendant’s Exhibit Safe-Deposit Box as form- 
ing one of a series of safe-deposit boxes representing in metal what 
is shown in Defendant’s Exhibit Scoville Box, made of wood faced 
with metal, Iam of the opinion that when said safe-deposit boxes 
were piled up side by side and one above the other they would con- 
tain the inventions described; as 1! understand it, in the first and 
second claims of the reissued patent, regarding as I do the change 
of material from wood to iron in this case as immaterial and as in- 
volving no difference in combination and adaptation. My reasons 

> are as follows: I do not think that it would require invention, 
after having in thestate of the art a continuous metallic front, doors, 
and hinges facing pigeon holes four in number in one frame, one 
door opening into each pigeon hole, each door having hinges on 
said frame, to enlarge the door, removing the partitions in said 
frame, and also the partitions forming the pigeon holes within the 
outer case, so as to make one larger pigeon hele, with one door, hay- 
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ing the same construction and mode of operation, substantially as 
the four doors opposite the smaler pigeon holes. In making the 
change which I have supposed the structure would have the same 
kind of metallic front in substance and substantially the same kind 
of pigeon holes, and so the object would be obtained without the 
exercise of any more than mechanical skill and common sense. I 
do not regard the circumstance that the ’safe-deposit boxes are 
closed at the back as being material, for the combinations described 
in the first and second claims of the reissued patent,as I understand 

them, do not extend bevond the front ends of the structure 
401 or the front ends of the pigeon holes. If the rear ends of the 

pigeon holes of the patel were faced with another set of 
frames and doors I should regard the structure as one in which the 
inventions were duplicated. 

Q. 14. I believe vou have some personal knowledge in regard to 
the use of these sate-deposit boxes. What is the fact about that? 

A. Thave. I rented one, I think, in the fall of 1865; 1t was be- 
tween the summer of 1865 and the fall of 1866. 

(Defendant’s counsel offers in evidence a stipulation signed by 
the parties to this suit under date October 9, 1882, cone erning street- 
washer boxes, stop-cock boxes, and iron safes, and the same is 
marked Def't’s Exhibit Street-Washer box Stipulation, Noy. 22, 
1882, J. A. S., Ex.) 


14. Have you informed yourself as to the state of the art to 
which the patent in suit belongs ? 

A. Yes. 

(). 15. In view of the state of the art, what is vour opinion as to 
whether or not the first two claims of the reissued patent in suit 
show any Invention ? 

A. As I understand them, I think they do not. 

(. 16. Please give your reasons. 

A. I understand it was not new at the date of Yale’s application 
for a patent to place a wooden or metalhe front with doors before 
wooden pigeon holes; it was not new to unitea metallie front with 
doors to pigeon holes having one door tor each pigeon hole, as 1s 
shown In Defendant’s Exhibit jee B yxes: It Was not new 
moreover, to face a wooden box witha met ‘frame and door, as Is 
shown in Dk fendant’s exhibit St veot<W wr Box Stipulation. 
Having in the state of the art wooden or metallic pigeon holes, 
faced with a continuous metallie front with a door for each pigeon 
hole, but ina ie yandnereeanes a number ol doors combined together, 
[ think it would require no Inve ntion to put together wooden boxes 
faced with metallic fr: imes cont ing doors, as in said washer-box 
stipulation, for the purpose of mone a metallic front for a series 
yf post-ofhice boxes by piling up one avove the 0 hey 


A 
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(Complainant's counsel object to that part of the answer 
102s which refers to Defendant's Ixbibit Street-Washer Box Sti ip- 


ulation as ho woode Nn pl ge on hole or holes with Ine ttallic f frame 
and door is shown in the stipulation, and further objects to the 
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answer as there is no evidence of a pigeon hole with metal frame 
and door being known previous to the time of the invention of Yale.) 


Adjourned for cross-examination to Monday, 27, 1882, at 
10.30 o'clock a. m. 


New York, November 27, 1S82—10.30 o’clock a. m. 
Met pursuant to adjournment. 
Adjourned to November 28, 1882, at 10.30 o’clock a. m. 


New York, November 28, 1882—10.380 o’clock a. m. 

Met pursuant to adjournment. 
Present: Samuel B. Clark, Esq., of counsel for defendant, and F. 
H. Betts, Esq., of counsel for complainant. 


Mr. Hicks present for direct examination : 


Q. 17. Comparing the metal cover and metal cover frame of a 
street-washer box, as described in the stipulation with one of the 
doors and frames of the original of the patent in suit, please state 
the result of the comparison as to identity. 

A. I think they are substantially the same. 

(). 1S. Please give your reasons. 

A. As I understand the article described in the stipulation, it con- 
tains a metallic frame constructed to enter a rectangular box open- 

ing with a door hinged to the frame and connected with it. 
403 All around the front face or edges of said frame is a flange, 

so that it may cover the whole ora portion of the ends of a 
rectangular box. This is substantially the same construction as is 
described and shown 1n the original patent. I refer in this com- 
parison particularly to the article shown in Fig. 1 of the drawing of 
the stipulation. 


Cross-examination by Mr. Berts: 


Cross-Q. 19. You stated in answer to the three questions that you 
had read and believed that you understand the original Yale patent, 
No. 119,212, and the reissue, No. 8783; have you carefully consid- 
ered all parts of those two grants? 

A. I think I have. 

Cross-Q. 20. Do you state, in answer to the tenth question, that you 
had read Judge Shipman’s opinion in the case of The Yale Lock 
Manufacturing Company vs. The Scoville Manufacturing Company ; 
have you carefully considered all parts of that opinion? 

A. I think I have. 

Cross-Q. 21. Is your opinion that you expressed in your direct 
evidence, in answer to the several questions propounded to you, 
founded upon an agreement with Judge Shipman in the views ex- 
pressed by him in that opinion or upon a disagreement with said 
opinion of Judge Shipman or any part thereof? 

A. As I understand it, in agreement with said opinion. 

Cross-Q. 22. Is there any portion of said opinion with which you 
disagree? 
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A. I don’t know of any. 

pest 25. That opinion may, then, so far as it extends and to 
the extent of the s ubject of which it treats, be considered as a sub- 
stantial ne of the OpInion that you hold ? 

A. I should rather say that it is an eX pressiol 1 of the opini nn that 
l vould have held if had had the same tacts to conside ras he had 


, . : s are , 
Complainant’s counsel here offers in evidence a certined copy of 
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f the cross-examination of this witness, and 
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LO4 Cross-Q. 24. Isit your opinion that thed ee ee 
boxes, marked 1) fendant James exhibit Boxes Nos. 4 wd 2 

( mbody the imive nition or Inve ntions di seribed 11) the first tand Sct ‘ond 

claims of the Yale reissue No. 8785, as the said claims are construed 


f 


! 
in said opinion of Judge Shipman, with which I understand you to 


a ; 
(Objected to, as to counsel’s understanding, on the ground that there 


is ho basis Lie evict hee therefor. ) 


Cross-Q. 25. Have you read and do you understand t 
of the Yale patent which were had between the date of the original 
patent, No. 119,212, and date of reissue, No. S785? 


I 
} 
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A. | believe I have read them oe but I have not given then 
any special consideration, and I cannot say that I understand them 


Cross-Q. 26. Have you read the pani: of evidence whieh Was 1n- 


. ‘ ry; , } } 
troduced in the case of The Yale Lock Manufacturing Company ts 
_ . } . ‘ 4 } } 4 
The Scoville Manufacturing Company, so as to understand what 
. ‘ . } . . . . ’ . . } } 
facts Judge Shipman se d before him in rendering the opinion already 


.% : , 

\ did I" ad sald testimMmonyv soon aiter the Opn Was Pre nad red. 
* s 

and | understood at the time the facets which Judge Shipman had 

] , by | >> , } . } ; 1y?T oy} t , } 
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sinee that time nave not read elther thie opl Lilo! or the evidence. 


b | ° | ae 7 . 
except so much of it as has been 1nco rporated 1n this Case 
gq % ad rt . ee , | °% ] > . , : = 
Cross-Q. 27. When you considered said opinion and evi Ce 
4 - . s+ . i . al, . . ? — - . ’ . ] : 
stated by vou, were you then retained as expert for the defendant 


ained soon after 
28. Were you furnished with this evidence by the United 
rict attorney, who had charge of this case at the time that 
read it, as above stated, and preparatory to your retainer ? 
A. | hink that is about right, but I think that some of the 
estimony, in the form of exlibits, I first saw in Hartford, after my 
Cross-Q. 29. In your fourth answer you gave a statement of 
the invention which you understand to be described in the 
105 original Yale patent, No. 119,212; Ido not quite comprehend 
vour view of the scope of the second claim of said original 
patent; please explain your understanding of that claim more 
clearly. 
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A. T understand that the words “the above,” in the beginning of 
that claim, refer to what is described and claimed in the first claim 
of said original patent, and that the words which follow have the 
same effect as if they had been added to or Incorporated In the first 
claim, so that the flanges making part of the frames and protecting 
and inclosing the exterior wood-work would add another element 
to the combination of parts recited in the first claim. 

Cross-Q. 50. Do you regard the above construction as entirely 
clear, or do you regard said second claim as at all ambiguous or 
doubtful in construction ? 

A. I think it isa poor way of expressing the claim, but it does 
not seem to me to be doubtful or ambiguous, for it used to be a very 
common expression In claims. , 

Cross-Q. 31. Do I understand you in your fourth answer to ex- 
press the opinion that the combination claimed in the first claim of 
the Yale original patent, No. 119,212, embraces a combination of sev- 
eral box frames which do not have flanges around them which 
cover and protect the edge of the wood-work which forms the pigeon 
holes? 

A. My opinion is this: that the claim would cover said frames in 
combination whether they had flanges or not, meaning by that that 
the anges are not necessary elements in the claim. 

C'ross-Q. 52. Then is it your opinion that said first claim of said 
original patent covered the combination of box frames which, when 
arranged together, would not make a continuous metal frontage ? 

A. Yes. 

Cross-Q. 53. Do you find in the body of the specification of said 
original patent, No. 119,212, any box frames described which do not 
project over and aid each other in covering the edges of the wooden 
partitions or pigeon holes ? 

A. No; but whether it covers the entire wood-work and makes a 
metallic front depends Upon the relative proportion between the 
width of the flange and the edge of the wood-work of the pigeon 

holes. 
406 Cross-Q. 54. Is there any combination of frames and boxes 
described in the body of the specification of said original 
patent in which the door frames do not cover the edge of the dif- 
ferent partitions and form, when placed together, a continuous 
metallic frontage. 

A. That is the only way that it is shown in the drawings and de- 
scribed in the body of the specification. 

Cross-Q. 55. Then, according to your view, the first claim of said 
original patent covers something which is not shown or deseribed 
in the body of the specification or in the drawings; is that so? 

A. Oh, no; that is not so: it claims less than is shown, and also 
a perfectly operative combination, which is always the case where 
there are several claims ? 

‘ross-Q. 36. But do I not understand you to say that the claim 
covers the combination of box frames without flanges which is not 
shown or described ? 

A. No; I say the claim covers what is stated in the question, but 
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the frames are siiownl rrojecting Into the pigeon holes, having flang s 

on them on the outside; | ; t 

shown cut off in the drawing, but the flanges may be left off, and 
ain the combination of the first claim 

Cross-Q). 37. When the first claim claimsthe combination of “sev- 

eral box frames,’ do you not understand that the “ frames” there 


] 


referred to are the frames described in the body of the specification ? 


Cross-Q. 38. Do vou not find such “ frames” described only as 
made with flanges, the phraseology being “each door frame or box 
; . » e . . ; ie ? : ° a 7 " 
front is so made that it aids in covering the eave Ol the wooden par- 


AE Ss " >? va ] J) 
tLitLiOlil Ol pigeon roles 


A. No: I find more than that: I find “ the sides of the frame 4 4 
enter al d fit closely to the wood forming the pigeon hol s, and may 
be continuous or notched out at intervals:” again I find these words, 

each frame, m ite, as before stated, of metal. has around it ra 


? ° Dw ° . , 
flange, a a, which protects the outsidé wood-work ; it 1s these flanges, 
' tes cae ; cs aga ane 
aa, connected to sald tram s which. | think. are specified 1h the 


" ‘ ‘ ’ " ‘) 77 ,>) ‘ » L” ’ sy . ? : *, 14. 
second claim as tlanges making part of the frames. 


LO; Cross-Q. 59. You have not quite answered the first part of 
the last question prior to the quotation 

A. Then I say that I think the frames are described independent 

of the flanges, referring to the quotations which I have given. | 


°% 


} ? . . ] 4 | > =. ‘ | " ‘ " } ‘se o } re a 
qagont menan to say, now, that the Irames. as shown and described. are 


. . } » 4 47 . a ane ¢ | ? ] ~— <.y %% 45 . . 
represented Without THanges, bul tha Lhere 1S a separation or dis- 
~ . } zs 4] ; ‘ . ; +] i] . eis “ 4] Pie 7 
tinction made in the spec ion oF the Han@ees rom the Irame, al- 
| ] ‘| Oe ° , ] +? >? : ? . ‘| ; i ov? ] ] _— . 
t rkoucxgT tiit’ \ are | cit at ;k ‘ ' uf Vue. f LEC Ee COSSUS OU wi OWT). 
{ ' ] ? , 
( ross () r'/ | S C7 y Li tc (*¢] ee if t { ‘ i Wa\ 
, , , , - 
| . | ’ vs" ‘ 4 . oe " vv 
n which at s is shown the drawings and 
, . 41 fe . ’ : a } } " 
(desc] eal =] atiol Is that 1n which the adoor 
. ‘ 
fy, >» > . ‘ + | a ow , ? 3 ‘ es > <y ] + . , . . . . . 
rakes Covel ne edeves Of the partitions and iorm a comrtinuous me- 


tallic frontage. Do you mean to modify that answer ? 
A. No. 
’ 7 : : "= 
C'ross-(). 41. And do not such frames form suc 
tallic frontage bv reasol 


A. Yes: by them an 


| 
Ol} the flanges pPOrmMming part oft the same 


+ Tes 
them only. 
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Cross-Q. 42. Now, as the second claim expressly refers to “ th 
flange S making part of the frames,” and as such frames are an ele- 
ment of the first claim, would not such construction as vou have 
given to the 2d claim make it doubtful whether it does not embrace 
the Same subi ct-matter only as Is di seribed In the first claim 4 


i 
A. No: I think not. I have no doubt about it. 
Cross-Q. 45. Would vou not consider it doubtful, in view of the 
fact that the “frames” referred to in the first claim are onlv shown 
| deseribed with “ flanges.” whether or not said first claim mav 
] ) 


alii 
not cover only the subject-matter of the second claim * 
A. If the second claim were not in the patent showing clearly to 
my mind what the intentions of the inventor was, I think it would 
be fair to include the flange as part of the frame, as recited in the 
laim, but the distinction is so unmistakable in my view, when 
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we have the second claim before us, that I cannot read the flanges 
as an element of the first claim. 

Cross-Q. 44. Do you regard the pigeon holes as an element of the 

second claim ? 
408 A. Yes; certainly. 

Cross-Q. 45. Do you regard the construction of the first 
claims as strictly limited to the mode of invention shown in the 
drawing ? | 

A. No; not exactly in detail. I think an ejuivalent method of 
fastening the ears together and clamping the wood-work together 
would be included in the first claim. 

Cross-Q. 46. Such as what ? 

A. Putting a boltthrough with a nuton each end, or head on one 
end and nut on the other. 

Cross-Q. 47. Suppose a rivet was used which passed through oppo- 
site ears of adjacent frames and through the wood-work between 
them, and such rivet was without any head or nut on one end of 
such rivet, would you regard thatas a method of fastening included 
in the first claim, thus: 


WoOd WORK te. 


mm } 
y ) 
RIVET A 


A. If I understand the construction—no. 

Cross-Q. 48. Not if the rivet was firmly held in place by its fric- 
tion in the wood ? 

A. No; it would be no rivet at all unless it was headed up. 

Cross-Q. 49. Suppose in place of a single rivet, such as is shown 
in the drawings of the patent, two nails were used, one entering on 
one side and one entering on the other, and each extending (by a 
slight deflection from a straight line) substantially through the 
wood-work, but not through the ear of the adjacent frame, would 
such arrangements of parts, in your opinion, be included in the first 
claim ? 

A. I don’t think it would. 

Cross-Q. 50. Were not each of the methods of fastening the frames 
described in the last two questions ordinary known modes of fasten- 
ing at the date of said Yale patent, which any ordinary mechanic, 
after seeing the Yale patent, could employ of his ordinary knowl- 

edge and skill? 
409 A. Not the first construction, and the second, with the nails, 
would hardly be emploved in such a place—secrews would be 
better—such are ordinary known modes for fastening things, and 
anybody could use them; but if they did they would not have the 
construction or mode of operation described in the patent in that 


case. 
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Cross-Q. 51. Then it is your opinion that the phraseology of the 
Yale patent was so limited that it would not cover such ordinary 
known methods of fastening as are referred to in the 49th question 
and answer 

A. boat oor that: if the mere change of fastening did not 
change the spirit of the invention I would not regard it as material. 
In my ‘opinion the patent was limited to this method of fastening 
for the bene fits and results to be obtained from the peculiar combi- 
nation between the frames and wood-work,supposed by the inventor 
then to be nec SSaPy. 

Cross-(. a2. Is it your opinion that the re al be nefi t of the com bi- 
nation of wooden pigeon holes with metal frontage, formed by the 
fronts of contiguous ‘boxes, was in fact di pendent upon the special 
method O} fastening illus rs ted and deseribed in the original Yale 
patent ¢ 

(( ybjected to on the cround that the patentee eannot be allowed to 
show by evidence that what he has described and claimed as mate- 
rial is in fact mechanically immaterial.) 

A. No; the patentee, however, says, “ When the frames are all in 
place each frame is riveted to its four neighbors (see hb, Fig. 2), 
and thus a continuous iron frontage is formed.” 


(Cross (). O38. Do you regard the special mode of fastening described 
| 


— 
— 
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by Yale as the best mode known to you for attaching metal fronts 
LO pigeon holes? 

A. No. 

Cross-Q. 54. What o 
your opinion, be better? 

A. Almost any mode that did not require the frame to fit inside 
the pigeon hole, for rn Variation in the size of pigeon holes and the 


ea 


ier mode do veu know of which would. in 


relation of pigeon ho to each other is often such that a casting tor 
me . Baw > 3¢ werrnel $ pos | ite icy > fray 
frame with a a hot on it would strike its neighbor frame 
} } : ] on . r . q 

410 unless all the frames were made too SURSSEAS other modes of 


fastening, which were not hampered by the hin nsions of the 
pigeon hole, are more readily put up 
instance, Defendants Exhibit No. 1. 

Cross-Q. 55 cy you regard the special mode of fastening described 
by Yale the best mode of fastening, so far as security is atternpted, 
for fastening metal fronts to the pigeon holes ? 

A. I think it shows the best m« f fastening, in a general way— 
that is, without any openings in the Iron front. 


in front of pigeon holes, for 
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Adjourned to Monda LV, December 4, LSS2. at 11 o’clock a. m. 


New York, December 4, 1S82—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination of Mr. Hicxs continued : 


Cross-Q. 56. In your opinion, did it require “ invention,” as dis- 
tinguished fi “aor mere mechanical skill, after Yale had shown in his 
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patent its metallic points connected to the wood-work by rivets; 
which also fastened the ears of adjacent frames to each other, to con- 
nect such fronts to the wood-work by screws or pins or nail, which 
did not fasten together the ears and adjacent frames? 

A. Jn my opinion, it did not. 

Cross-Q. 57. In your direct evidence you referred to a difference 
between the drawing attached to the original patent and that at- 
tached to the reissue 8785. Please state whether, in your opinion, 
the absence in the reissue drawing of the line in question makes the 
structure shown in the reissue drawing one which is substantially 
ditferent from that shown in the drawing in the original patent. 

A. I think that is a matter for the court to decide; I have stated 

the difference in the drawings; I don’t think there would 
411 be any very material difference between the two drawings 

in principle if it were not for the fact that the specifica- 
tion of the reissue describes the part which enters the pigeon hole as 
an ear, 6; now,in the original drawing the frame, as a rectangular 
structure, enters within the pigeon hole, fits it on all four sides, and 
has four ears connected with it; the modified drawing of the reissue 
patent fails to represent such a rectangular frame, as [ have just 
described, by omitting the line that shows it in the original. 

Cross-Q. 55. You have not stated your own opinion as a mechan- 
ical expert, which opinion was called for bv the question, Please 
do so. 

A. I think the difference is material in one aspect, in that it would 
seem to me to present a limitation of the claims to substantially the 
structure shown in the original patent; but, if the reissue is to have 
the broad interpretation which I have placed upon it or supposed it 
to have, then I don’t think it material. 

Cross-Q. 59. Please put out of your mind any supposed legal con- 
struction of phraseology of the original and reissued patents and 
answer the question simply as a mechanical expert. In your opin- 
ion, is the structure shown in the reissue drawing one which is sub- 
stantially different from that shown in the original drawing? 

A. Yes. 

Cross-Q. 60. Then why did you say, in answer to the fifty-seventh 
cross-question, that you “don’t think that there would be any mate- 
rial difference between the two drawings” if 1t were not for certain 
phraseology in the reissue ? 

A. Because I thought so. The peculiar wording of the last ques- 
tion and its limitation foreed the answer I gave. In that answer I 
simply considered the structures one made from each drawing, 
placed side by side, and I say they would be materially different 
without regard to the subject-matter of the descriptions and claims 
of the two patents—that is, the original and the reissue. 

Cross-Q. 61. Do you regard the structure shown and specifically 
described in reissue 8783 as embodying the invention described in 
the two claims of the original patent ? 

A. No. 

Cross-Q. 62. Why not? 
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412 A. Beeause what | understand the frames deseribed in the 
original patent to be they are the rectangular projections 
which enter the pigeon hole and fit it on tour sides. | think those 
frames are not shown in the drawings of the reissued patent, and 
that ears > + are substitute 
Cross-(). 5. Might hot ie continuous projections that you say 
enter the pigeon holes in the original patent be non-continuous 
or made merely as ears or projections at intervals and yet the 
structure embody the invention described and claimed in the origi- 
nal patent ? 

A. I don’t think so. I think they might be undulous and ears 
bb as they are shown in the drawing of the original, and IT think 
the ears might be left off and the rivets go through the frames from 
one to the other and still embody the invention; but I think that 
we eould not leave out the frames, as deseribed, and have the sub- 
stance of the invention of the original patent. 

Cross-(). 64. What useful funetion, so far as the invention claimed 
in the original patent is concerned, would be found in a combina- 
tion of frames 1 which the frames enter the pigeon holes by a Colll- 
tinuous projection around all four sides of the pigeon hole which 
would not be found in a combination of frames in which the frames 
entered the pigeon holes by Cars or projections which Were not con- 
tinuous? 

A. With the second claim, where there Was a flange all around 
the frame, [ don’t think it would make much difference, but when 
we come to the first claim the difference would be very material, for 
if the flange was left off the frame, if only ears were left as a part of 
the previous frame, the post-otlice box would be Opel the thickness 
of the frame all the way around, except at the ears. 

Cross-Q. 65. Then is it your opinion that the structure described 
and shown in the reissued patent 8785 does embody the invention 
claimed in the seeond claim of the original] patent, but not the in- 


. 
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vention claimed in the first claim of the original patent ? 
A. In my view it embodies t 
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ie Invention described in the second 

claim of the original patent In a very much broader sense, but that 

it does not embody the invention described in the first claim of the 
original patent. 

113 Cross-(). 66. Which claim of the original patent do you con- 
sider the broader claim—the first or the second ? 

A. As containing less elements, the first. 

Cross-Q. 67. That makes it a broader claim, does it not ? 

A. In the sense referred to in my answer, ves. 

Cross-Q. 68. Wouldn't any structure which embodied the inven- 
tion of the second claim necessarily embody also the invention of 
the first claim ? 

A. Yes. 

Cross-Q. 69. ‘Then won't you please explain how it is that in your 
opinion the structure shown and described in the reissue 8783 em- 
bodies the invention of the second claim of the original patent, but 
does not embody the invention of the first claim ? 

A. Because the substance of the invention set forth in the second 
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elaim is that which makes up the metallic front, and no such idea 
is conveyed by the first claim of the original patent as a necessary 
element of the claim, and the subject-matter of the reissued patent 
and its gist of invention is a metallic front. 

Cross-Q. 70. That does not answer the question. You have testi- 
fied that the first claim is so broad as to include the second elaim, 
and you have testified that the structure described in the reissue 
embodies the invention of the second claim; now, I want to know 
how you can consistently say it is not also included under the 
broader first claim. 

(Objected to, because the counsel misrecites the testimony of the 
witness.) 

A. I find no difficulty in that. Because a claim is broader it does 
not necessarily follow that it contains an invention which is only 
attained by a part additional thereto, which would, of course, con- 
tain more elements and therefore would be more limited; the im- 
portance of the addition may be ten times as great as the first com- 
bination and vet be not described in the first combination as a part 
necessary to the construction. 

Cross-Q. 71. You have not answered the question at all or ex- 
plained the dilemma you are in; can’t you give any better explana- 

tion ? 
414 A, No; I think that’s a very good one that I have given ; 
I don’t feel the pressure of the dilemma. 

Cross-Q. 72. In your 65th answer you have stated that in your 
view the structure described and shown in the reissue 8783 embodies 
the invention described in the second claim of the original patent 
“in a very much broader sense;” what did you mean by those last 
words? 

A. I mean that in my view the claim in the reissue is so broad 
that the limitations set forth in the second claim of the original pat- 
ent, so far as method of fastening is concerned, and that the wood of 
the pigeon hole is bound between the ears and the frames, is prac- 
tically stricken out, and that the substance of the claim in the re- 
issue is such a construction broadly as would be contained in any 
series of wooden pigeon holes faced with metal frames and doors. 

Cross-Q. 73. Has the 65th question any reference to the claim of 
the reissue ? 

A. I understood that it had when I answered the question, and I 
had in view the claim of the reissue as well as the specification when 
I gave the 65th answer. 

Cross-Q. 74. Won’t you please now answer the 65th question 
again ¢ 

A. Much is made of the advantage of the metallic front in the 
reissue description and drawings, and the gist of the invention seems 
to me to be. in the reissue, a combination between metallic front and 
wooden pigeon holes. I don’t see how I can compare the mere de- 
scription and what is shown in the reissued patent with the claim 
of the original patent, but I will say this, that I think that if the 
second claim of the original patent was a claim attached to the 
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specification of the reissued patent I would find the description suf- 
ficient to understand it, for I think that it would explain any doubt- 
ful points in the specification. 

Cross-Q. 75. I don’t see why a mechanical expert can’t compare 
the mere description and drawing of the reissued patent with the 
claims of the original patent. You have repeatediy compared struct- 
ures and the descriptions of structures with those very claims in this 
examination, and I therefore again ask you to make the comparison 
and answer the 65th cross-question. 

A. I don’t see how I can do it any better than I have, but 

415 I will try. I do not find described in the specification of the 

reissued patent what I understand to be designated in the 

second claim of the original patent—the frames which enter the 

pigeon holes. With this exception, I think the substance of the 
second claim is shown and described in the reissued patent. 

Cross-Q. 76. In your 64th answer you testified that, in your opin- 
ion, hat whether the frames had continuous projections or only ears 
would, so far as the second claim of the original is concerned, not 
make “much difference.” Having that answer in view, will you 
please state definitely whether, in your opinion, the structure de- 
scribed and shown in reissue 8755, it does or does not embody the 
Invention claimed by the second claim of the original patent? 

A. Not as I understand the second claim of the orignal patent. 

Cross-Q. 77. In your 69th cross-answer you said: “ The substance 
of the invention set forth in the second claim is that which makes 
up the metallic front.” In your opinion, does a continuous projec- 
tion, as distinguished from ears within the wooden pigeon holes, 
have anything essential to do with making the metallic frontage? 

A. No; not of the metallic front proper, but it is made part of 
the claim, and the claim is limited to it in the original patent. The 
construction described in said claim was one way of supporting a 
metallic front. | 

Cross-Q. 78. [s it plain to your mind from reading the original 
patent what the real gist, in substance, of the invention set forth in 
the second claim is‘ 


A. | think SO. 


7. Then, in your opinion, 1s the second claim so limited 
as not to protect the real substance ot the Invention, but to limit the 
atentee to the use of a feature which, as vou say in your answer to 
he 77th cross-question, was one way of supporting a “ metallic front?” 
A. In short, I think the claim was limited to one way of support- 
ing a metallic front. ! 

( 


( ae ySN-f ). 


J. SU. And hence, in your opinion, so worded as not to pro- 

tect the real gist and substance of the invention ? 
A. It protects d the cist of the invention as described by the 
116 inventor in the second claim, but in my view, so far as any- 
thing is disclosed in the original patent to the contrary, he 

might have made a much broader claim. 

Cross-Q. 81. And do you regard the first claim as also limited by 
the same detail of construction, to wit, a continuous projection within 
around the four interior sides of the pigeon holes? 


THOMAS L. JAMES. 


A. Yes; that, or substantially that. 

Cross-Q. 82. In your opinion, do defendant's post-office boxes, “ Ex- 
hibits Defendant’s James Exhibit Boxes No. 1 and No. 2,” embody 
the invention described in the first and second claims cf reissue 
8783 as said claims have been construed by Judge Shipman in the 
Seoville Company case? 

A. As I understand such opinion, yes. 

Cross-Q. 83. In your opinion, does a change of material in the 
structure of an article never require invention, as distinguished from 
mere mechanical skill ? 


(Objected to as immaterial and irrelevant.) 


A. Sometimes it does. 

Cross-Q. 84. When, in your opinion, does a change of material call 
for invention,as distinguished from mere mechanical skill? I refer 
now to cases where no change of form in structure !s made, if there 
be any such. 


(Same objection.) 


A. I ean’t call to mind all the cases. Where change of material 
becomes a necessary element to give the combination a different 
mode of operation than it would otherwise have, then the change 
of material would be more than that required by the mere exercise 
of mechanical skill, unless it simply took the place of a material per- 
forming the same functions before in the same connection. 

Cross-Q. 85. Where the change of material in a structure or in a 
part thereof adapts the structure as a whole to a new use, may it be 
said fairly that such change of material in connection with such 


‘) *9 


adaptation to a new use involve “ invention * 
(Same objection.) 

i io te: a aia ae — 

417 A. if it was necessary to the new use, yes 


(Cross-examination closed.) 


WILLIAM C. HICKS. 


Sworn before me 


JOHN A. SHIELDS, 


’ 


Examiner, &e. 


418  Derenpant’s Exuripit 1871 Competition. J. A. S., Ex’, 
Nov. 93, 1882. 


UNITED STATES OF AMERICA: 


[n. s.] 
TREASURY DEPARTMENT, April 27, 1881. 
Pursuant to section 882 of the Revised Statutes, I hereby certify 
that the annexed are true copies of papers on file in this Depart- 
ment. 
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In witness whereof I have hereunto set my hand and caused the 
seal of the Treasury Department to be affixed on the day and year 
first above written. 

LL. S. | WILLIAM WINDOM, 


Nec rél fey “Y of the Tire asuri. 


TREASURY DEPARTMENT, 
OFrFICE OF THE SUPERVISING ARCHITECT, March 25, 1874. 
J. L.. Chambers, Esq., 30 Vesey street, New York city. 
There are required for the U S. court-house and post office 
at New York city— 
5,000 No. 2 lock boxes, together with the necessary fixtures. 
The numbers for these boxes will be sent you as soon as possible. 
You will please put these boxes in hand at once, and, when 
119 ready, send them to this Department for inspection, in the 
usual manner. 
Very respectfully, A. B. MULLETT, 
Supe PVISING A rel ite ct. 


TREASURY DEPARTMENT, 
OFFICE OF THE SUPERVISING ARCHITECT, April 24, 1875 
J. L. Chambers, Esq., sec’y Johnson Rotary Lock Co., No. 26 Vesey 

street, New York. N. Y. 

Str: There are required for the new post-office building in New 
York LWO thousand seven lh) undred anit d thirt ty pre >0)) No. ] loek-box 
fronts, which I will thank you to furnis) and ship to this office for 
inspection, together with a receipted voucher in duplicate therefor. 

Very respectfully, WM. A. POTTER, 


Supe i 1sing y { rch itect. 


TREASURY DEPARTMENT, 
OFFICE OF THE SUPERVISING ARCHITECT. June 2, 1875 
J. L. Chambers, Esq., secretary Johnson Rotary Lock Co., No. 26 

Vesey street, New York ec ty. 

Sir: In rep ly to that portion of your letter of the 28th ult., with 
regard to the pigeon holes, fixtures, and number plates of the No. ] 
box fronts for the New York post office, I have to say that the fix- 
tures for connecting the fronts to the pigeon holes will be furnished 
by you for pigeon holes 10 inches in depth, the superintendent 
hav ing been ins vary to obtain proposals for furnishing the pigeon 

iis req ulre 
1) The number of plates for the boxes will be as follows: 

From No. 1 to No. 1110, inclusive, and from 4283 to No. 5902, . 
inclusive, and you are hereby instructed to furnish them, together 
with the box fronts. 

Respectfully, H. G. JACOBS, 
Acting Supervising Architect. 


THOMAS L. JAMES. O57 


TREASURY DEPARTMENT, 
OFFICE OF THE SUPERVISING ARCHITECT, June 3, 1375. 


J. I.. Chambers, Esq., secretary and treasurer Johnson Rotary Lock 

Co., 26 Vesey street, New York city. 

Sir: Acknowledging receipt of yours of the 20th ult., giving the 
sizes of sections 18, 19, 20, and 2L and the metallic fronts required 
for same; also the sizes of panels prepared for drawers in bases of 
post-office screen received from the assistant superintendent of the 
New York post-office building, I have to say that adrawing showing 
these sections and fronts has been prepared, and a tracing of it is 
herewith sent you. 

There will be required for sections 18 and 20 one hundred and 
twenty (120) metallic fronts similar in design to those furnished by 
you for the Boston post office, with all necessary fastenings and with 
number plates attached thereto, numbered asshown by the drawing. 
The sizes of these sections being 0.63" long by 9.93" high, the fronts 
will have to be placed six in length and ten in height in each, 
which will make the fronts 11”, full, wide by 7”, secant, high, and 
not 103 by 7’’, as stated by you. 

lor section 19 there will be one hundred and forty-four (144) 
metallic fronts required of similar design, with all necessary fasten- 
Ings and number plates as shown on drawing. ‘This section is 
16x 28 long by 592 high: the fronts will be placed sixteen length- 
wise and nine in height, making them 128, full, wide by 7}, seant, 
high—not iz X 2 aed as stated by you. 

42] Section 21 will require ninety (90) boxes similar in every 
respect to section 19, placed ten in width and nine in height, 
making the front 128 x 72%, scant, all to be numbered as shown. 

There will also be required five hundred and eighteen (518) 
metallic drawer fronts with the necessary fastenings, of standard 
pattern, with number plates, as shown by the drawing. > 

You will please give this order your immediate attention and for- 
ward the fronts to this office for inspection as soon as possible. 

Respectfully, H. G. JACOBS, 
Acting Supe "1 Sing Architect. 


WASHINGTON, D. C., November 27th, 1871. 

Str: The committee designated by your order of September to 
examine and report upon the kind and character of letter boxes or 
pigeon holes with their locks or fasteners to be used in post ottices in 
Government buildings, respectfully submit the following : 

A complete list of the models, samples, and inventions presented 
appears in the annexed schedule, marked A, all of which have been 
carefully examined and their respective merits and demerits con- 
sidered and compared. 

The committee have deemed the following to be the qualities 
which should be combined in post-office lock boxes. 

Ist. Security, to the extent that it may be attained within reason- 
able cost, this quality mainly depending on the capacity of the lock 
to admit such number of distinct combinations that no one key will 
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unfasten more than one lock, and the capacity to resist picking or 
opening with other instruments, it being apparent that by violence 


any of the samples may be r adily and almost instantly opened, as 
could also any of the call or giass boxes in common use. 

2d. Durability of fixtures, that the cost of renewal or repairs may 

be reduced to che lowest minimum. 
422 od. Convenience In use and ele Fahnce n appearance. 
4th. Economy of construction and facility for repairs. 

Examined with reference to these requirement s, the samples pre- 
sented and fairly competing were readily reduced to the following : 

Ist. That of the American Seal Lock Company, being a very ele- 
gant front, nickel plated, and fastened with the A. S. Lock. 

2d. The lock and front of the Sargent and Greenleaf Company. 

od. at ae acl se of the Yale Lock Company. 

Ath. The lock and front of the Johnson Rotary Lock Company. 

With the exe ption oft he American seal lock, there would be no 
material or controlling difference in the cost of either of the forego- 
ing when placed in position for use, and as all of the parties have 
stated ve rbally or in writing that the pattern or style of the front 
would be made to suit the views of the Department, the competition 
is practically reduced to the locks or fastenings. 

Cost of each of t the fore OIE pli iced in position comple te for work: 


American seal lock, with nickel-plated front -..----.--..-- $4 50 
Se er ee CN Bian ein said ses ack es er cn Ee eS 20 

s4 70 
Sargent & Greenleaf lock front..-..---. ......--..-------- 2 00 
| ee ee ae ae 20 


S2 A) 


S & G. drawer locks____ ._- ous ae Re aR eae Sake O) 
Cost of drawer (estimated)___.. ..____. ...._ ___. 2 Of 


S? OOD 


423 Yale Lock Compan 
Drawers, boxes, and alice complete, drawers $3.50, less 
Lo NN tsehh Soi 0 hace ins ech a pac i: ba ghia in S$? 98 
oes <P ee, See BONS, £5 WOT CONE vn ccc scerdwnecccecan 2 Oe 
ERI: AMM AMR aaa Nia am RE eT ee OT ee 23 
a” a | a eeeheiuiatiedieaidatbaaainn 2 13 
All including pigeon holes complete for use. 
Johnson rotary lock and front: 
Brass fronts and locks, 3 by 5, 4 by 5 inches_---._--___-____~ S$? 00 


ee ee aT TTR ORT 


THOMAS L. JAMES. 


Seeman SGD, I GI iit isan i Ss nce ab aad 2 25 
Cee a Te: Carian tk Si ii tire encieael 20 
$2 45 
Se ene ee ssi aniaiansatiies iciaeadiaicesasiaal aii 2 00 
Cost of drawer (estimated) ee a en ee ee 2 OO 
$4 00 


Only the Yale Company propose to furnish the pigeon holes and 
cases complete, but the committee has added to the others the esti- 
mated cost of the boxes and drawers for the purpose of showing the 
probable cost of each in place. 

The Yale Lock Company propose to deliver their work packed for 
shipment and on board near their factory, the risk and cost of trans- 
portation falling upon the Government. 

The Johnson Company propose to deliver their work free of trans- 
portation at the place of destination. 

The other parties make no proposal as to transportation. 


Returning to the locks, the committee remark that for post office 
use, Where the boxes are opened many times a day, it is not believed 
the seal of the American Company would be often resorted to, and 
that, as the locks present no other substantial advantages over the 
other samples, they are excluded by the difference in cost. It is, 
however, proper to remark that the agent of this lock sent in a note 
before the committee had concluded its labors stating that they 
would make the fronts of less expensive material as cheap as they 

could, and that the price should be satisfactory, but this was 
4? 4 revarded as too indefinite for the action of the committee, 
and is, therefore, left for the consideration of the Department. 


Without depreciating the value or questioning the applicability 
of either of the other samples under discussion, the committee is of 
the opinion that the Johnson rotary improved lock offers equal ad- 
vantages in other respects, with the additional ones of greater 
strength and better facility for repairs in case of derangement; and 
they also believe that it is, at least, as difficult, if not more difficult. 
to open without violence than any of the others, save the American 
seal lock, when sealed; and the committee therefore recommend 
that preference be given to the Johnson rotary improved lock. 

The Yale Company claim that in some respects the lock or fix- 
tures of the Jolinson Rotary Lock Company are infringements of 
patents held by them. As to this, the committee cannot inquire, 
but suggest an adequate bond of indemnity in case of’ the adoption 
of the Johnson rotary improved lock. 

The com mittee suggest reforming whichever front shall be adopted, 
so as to admit as much light as possible without diminishing the 
security. 
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The papers and samples before the committee are herewith sub- 
mitted. 
J. W. EDMUNDS, 
R. W. GURLEY, 
JAS. T. ADAMS, 
Committee. 


Hon. J. A. J. Cresswell, P. M. Gen’I. 
A. 


W. W. Robbins submits a sample of post-office boxes with wire 
bottoms, which may be used as common class boxes, or as lock boxes, 
with wood or metallic fronts, the advantage claimed being that the 
wire bottoms prevent the accumulation of dust. 

The following ecard contains list of sizes and prices: 
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126 Mr. Robbins also submits a lock drawer, to be made with 
metallic or wood front, so arranged as to protect adjoining 
boxes or drawers when opened. He uses the Sargent lock. 
The following card contains the sizes and prices of cases : 


an 
< 


W. W. Robbins, Milford, N. H. , 
Metallic lock-box fronts furnished if desired. 
See price list on the other side. 


[ also make cabinets for small offices of the following styles: 

No. 1 is 21-2 ft. wide, 4 ft. high, contains 48 call boxes, wheel, 2 
drawers, 8 mailing and paper boxes. Price, black walnut and 
cherry, $50; pine and white wood, $25 

No. 2 is 4 ft. wide, 4 ft. high, contains 100 call boxes, wheel, 2 
drawers, 5 mailing boxes, 9 paper boxes, letter box and delivery. 
Price, black walnut and cherry, $40; pine and white wood, $50. 

No. 3 is 4 ft. high, 6 ft. wide, contains 200 call boxes, wheel, 4 
drawers, 0 mailing boxes, 9 paper boxes, letter box and delivery. 
Price, black walnut and cherry, $60; pine and white wood, $45. 

Please look at these eabinets if you Waht a nice thing, that will 
sit on your counter and lock up, for a little money. 

The boxes will rent for enough to pay in a short time. 

G. R. Leidy submits a sample containing six lock boxes, with me- 
tallic fronts, and five drawers with wood fronts, but which may be 
made with either wood or metallic fronts. 

The lock proposed with case 1s called the eccentric lock, and is 
like the sample submitted under glass, in which the work can be 


seen. 

: 27 Price ee 

Brass frame, front and lock bronzed, with one key.---_.-__- $1 90 
Cast-iron front, lock and one key.............-.....--.-. » 2 ae 
brass bronzed, 6 “ three keys iG ih ii ls i i i a 2 2 
Iron fronts. ws “ three I csi sicniinihesdisiel a. sak aii 2 OO 


C., Staples & Son submit samples of three lock boxes, metallic 
fronts, fastened with the Sargent lock. 

\. E. Tilton submits a metallic front, and proposes to vary the style 
or size to meet the views of the Department. This front is to be 
fastened with the American seal lock. 


Price. 
For front and lock, for each box_.--__-__._____-______ | S4 50 


Subsequently received from Mr. Tilton a communication saying 
they would make the fronts of cheaper material and make the price 
satisfactory. 

Sargent & Greenleaf submit two samples of metallic fronts, and 
state that “these samples represent only the fronts of the boxes, which 


REDE nr rs teen ee es of PR Se oie POMERAT a, 3 TS ae cet ae Ce EET ces oa as 


aoFee me aa 
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will be made any desired depth, and, if preferred, they will put 
metallic gratings in front of the glass, of any design re quire dd. 
These fronts are also fastened with the S Sargent & Greenleaf lock. 


Prices. 
Fronts and locks, three keys each .......... ................ $2 00 
Key drawer locks, as per sainple, at per dozen _------------ 10 sO 


James E. Bell submits two sa: nples of box fronts, one metal, one 
wood, but both to be made of metal in case of their adoption. 

These fronts are hinged at the bottom, and upon being opened the 
door or front drops down instead of swinging to one side, as in all 

the other samples. 
428 These samples were submitted with the statement that any 
suitable lock could be used upon them. No price stated. 

J. P. Welch submits combination lock to be used without keys— 
metailic fronts. 

Johnson Rotary Lock Company submits sample case six metallic 
lock boxes and two drawers with wood fronts, but which may be 
minade of metal if desired, all to be fastened with the Johnson 
rotary lock, as per sample, size of front to be 3 x 5 or 4.x 5 inches, 
at the option of the Department. 


Brass fronts and locks, eC: ach a ee S$? 00 
ee I i a eT 2 2D 
Brass number plates, engraved, each._--- .--------.-. -.-- 20 
Composition drawer locks, ae ee ee eS 2 OU 


Prices include boxes, packing, and delivery at place of destina- 
Lion 

Yale Lock Company submit a full working-size case, containing 
three sizes of lock boxes, and a sample of lock drawers for large 
mails, all fastened with the Yale lock, as per sample. 

The prices named below include the wood-work as seen in the 
sample (except the black walnut case, mouldings, and cornice), and 
also boxes and packing for shipment. 


Prices. 
LOCK Grawers, COUMDENIOE, GRO: cieitn cc snnandincwaninissnnnns $3 50 
No. 0 lock box, - ee ee TE EN ae eee 5 OO 
sé ] és sé ce | cs Ee ea eee a (~ Sean 2 75 
és » sé sé ce ‘ec At A eT SN ee ee a, >t) 
429 (Endorsed.) 


Post OFFICE DEPARTMENT, Dec. 18, 1871. 
After a careful examination of this report and of the various 
samples of locks presented by the parties interested, I am of the 
opinion that the preference should be given to the front and lock of 
the Johnson Rotary Lock Company in post offices to be fitted up at 
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the expense of the Government, upon condition, however, that the 
charges for said locks and fronts, when in place, shall not in any 
case exceed the prices charged for the same sizes of the Yale Lock 
Comnany, and to that end the within report of the committee is 
hereby approved. 

JNO. A. J. CRESWELL, 


Postmaster General. 


DEFENDANT’s Exuipir Burt-CuHampBers Letrer. J. A. S., Exam- 
iner. Nov. 14, 1882. 
YALE Lock Company vs. T. L. JAMEs. 
William L. Burt, postmaster. 
Post Orrice, Boston, Mass., July 31, 1868. 
J. L.. Chambers, secretary Johnson Rotary. 
Sin: Tam in receipt of lock frame, by kindness of Mr. Knapp, of 
the New York office; alse two letters, July 29 and 30. 
BV having this frame I ean fit it to all Iny drawers, cutting 
430 out for the locks according to this pattern, so that when the 
locks come all we shall have to do will be to screw them on. 
It will be about a week’s work to fit the 500. We shall then be 
ready LO put them on, and it will occupy but rat short time for the 
whole lot. 
[ shall be at the office Tuesday morning and very glad to see you. 
If you ean fit a lock to the form of the frame and door we are using 
it would be brought into immediate use almost evervwhere. As 
you have the approval of the Treasury and Post-Othee Departments 
upon your locks [ think you had better take my own improvements 
Upon the door and frame and pul the whole Into al post-ofhice patent 
self-delivering door and lock. Such an arrangement would. no 
doubt, vive me a large profit and you a reasonable one. Please put 
the holes for securing the Jock frame in the upper face as well as the 
inner face—two of them. 
I am, yours respectfully, WM. L. BURT, 
Postmaster. 


DEFENDANT'S Exutipit Muriet-CHAMBERS LeEtrer. J. A. S.. Ex- 
aminer. Nov. 14. 1SS2. 


YALE Lock Company vs. T. L. JAMEs. 


TREASURY DEPARTMENT, OFFICE OF 
SUPERVISING ARCHITECT, October 28, 1869. 
My Dear CHaAmBers: Yours of the 26th inst. is received. The 
package arrived safely. The requests contained in your previous 

letter were also noticed and would have been complied with 
431 had it been within my power to do so, but you will perceive, 
upon consideration, that I cannot do any more than to advise 
you formally that your lock has been selected by the Postmaster 
General and enclose a list of the post offices under my control. I 


jlh- 


Ex- 
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believe, however, that you can do more with the postmasters that 
are in rented buildings than in public buildings. It is, of course, 
unnecessary for me to give you a list of these,as you are aware 
that there is a post office in every place of sufficient importance to 
warrant the use of the Jolinson rotary post-office lock. 
Truly yours, A. B. MULLETT. 
J. L. Chambers, FEsq., 18 John street, New York. 
DreFENDANTS Exuipir Town Letter. November 14,1882. J. A. 
S., Examiner. 
YaLeE Lock Company vs. T. L. JAMEs. 


Works at Stamford, Connecticut; office and salesroom, No. 1 
Barclay street, New York. 


Henry Rh. Towne, president: , treasurer. 


Yale Lock Manufacturing Company, exclusive manufacturers under 
the patents of the late Linus Yale, Jr. 


STAMFORD, July 5, 1870. 

(Private.) 

W. L. Burt, Esq., P. M. Boston, Mass. 
Dear Str: Since writing to you a few days since we have re- 
ceived a letter from our agent in Vermont, in which he says: 
432 “Our boxes have been removed from this office and John- 
ston’s introduced. They put in 1,002 of them. Ours were 
sold to Millbury. I called to see the postmaster, but he was absent. 
His assistant told me that our box was liked better by the people, 
but Mr. Mullett would have none but these. Tiey also have the 
Johnston box in Ogdensburg.” , 

From the above you see that these matters demand immediate at- 
tention, and I am very anxious to meet you at anearly day. If you 
are coming this way soon please arrange for a meeting either here 
orin N. Y. If not I will meet you in Boston at whatever time you 
name—preferably Saturday or Monday. 

The letter quoted above was written from Burlington, Vt. Your 
direct loss by the transaction is $100.20, while, as an entering wedge 
for a competing article, the affair is of still more consequence. 

Hoping for an early reply, I am, } 

Yours truly, | HENRY R. TOWNE, President. 


435 Stipulation. 
DEFENDANT'S Exutpit STREET-WASHER Box StTIpuLaTiIon. Nov. 
22,1882. J. A.S., Ex’r. 
Circuit Court of the United State for the Southern District of New 
York. 
YALE Lock MANUFACTURING Company vs. THomas L. JAMEs. 
It is hereby stipulated and agreed by and between the parties to 
this suit that for several years prior to 1868 there were publicly and 
*) *. 
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commonly known and used in the United States the parts, construc- 
tions, and combinations embodied in the several articles and things 
described below : 

First. Street-washer boxes, each having wood sides, put together 
so as to form a rectangular box open al the ends and a metal cover 
and metal cover frame, the cover being hinged to the frame; the 
frame entering into the box a short distance at one end and fitting 
the same and being attached there in some way to the wood and 
having a rim or flange projecting on all sides and covering the end 
of the wood sides; the exterior edges of the rim or flange forming 
a rectangle, the surface of the cover and frame of the box when in 
position being flush with the sidewalk. The cover and frame are 

represented in the drawing hereto annexed, marked Fig. 1. 
454 Second. Stop-cock boxes, each having wood sides, put to- 

gether so as to form a rectangular box open at the ends and 
a metal cover and metal cover frame, the cover being hinged to the 
fraine; the frame ente ring into the box a short distance at one end 
and fitting the same and having a rim or flange projecting on all 
sides and covering the end of the wood sides, and being attached to 
the wood of two of the opposite sides by rivets or bolts passing Into 
the outside of the wood through lugs, one of which is shown in the 
drawing of the cover and frame hereto annexed, marked Fig. 2; the 
exterior edges of the rim or flange forming a rectangle, and the sur- 
face of the cover and frame of the box when in position being flush 
with the sidewalk. | 

Third. Tron safes for valuables, having in them pigeon holes, the 
body of which was sheet iron with a lining or interior casing of 
wood and having an iron door and an iron door frame which cov- 
ered the end of the sheet iron and wood forming the pigeon hole, 
the frame being in some way fastened to the iron of the pigeon hole 

and not to the wood lining, and its exterior edges forming a rectangle. 
Oct. 9, 1852. . 
BETTS, ATTERBURY & BETTS, 
Per H. S. H. Jr. 
S.L. WOODFORD, U.S. Att’y, for Def’t. 


Fic, 1. Fig. 2. 
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435 Circuit Court of the United States for the Southern District 
of New York. 


YALE Lock MANUFACTURING Company vs. THomas L. JAMEs. 


This stipulation amends Defendant’s Exhibit Street- Washer Box 
stipulation herein as follows, namely: By changing the date 1868 in 
the first paragraph of said exhibit to the date 1863, with reference 
to everything in said exhibit contained, except the subject-matter of 
the par: igraph thereof marked “third,” which begins with the 
words “iron safes for v: alui sbles;” as to such date, the date is to be 
considered 1868, as now.’ 

New York, June 6, 18853. 

BETTS, ATTERBURY & BETTS, 
Compl't’s Sol’rs. 
ELIHU ROOT, 
S. B.C. U.S. Att'y, Sol’r for Def’t. 


436 Dri FENDANT’s Exuipir YALE-Burt Lerrer. J. G., Jr., Ex’r. 
M’ch 1, LSS5. 


83 BEEKMAN St., New YorkK, March 17, ’68. 
Mr. W. L. Burt, P. M. Boston, Mass. 


Drar Str: Yours of 13th inst. has been forwarded to me, and I 
would reply : I presume the sup’t will send you another door made 
by hand, though they cost at least three prices, and we will avoid it 
if possible. We have done a great deal of experimenting on this 
thing already, as vou must be aware, and that brings me to the sub- 


ject of your second paragraph. Ido not anticipate trouble about the 


Bramble pat., and only wish to say I claim only the manner of fast- 
ening in the frame to the wood-work, which I have no doubt you will 
allow is mine. I had already consulted my patent solicitor, H. B. 
Renwick, of this citv, as to the feasibility of patenting the manner 
of fastening ip simply, and am informed it can undoubtedly be pat- 
ented. The matter of a metal door with glass, and locked, I, of 
course, have no claim to. You sent me such a door to put locks on, 
so you are ahead of me at least on that point. I do not write this to 
interfere at all with your application, but must insist on my claim 
to the manner - fastening to the shelves and partitions. Hoping 
nothing of the above may be misconstrued, I am, very respectfully, 
LINUS YALE, Jr., 
(Yale Lock Co. v. James. Defendant’s Exhibit Yale’s Sig- 

nature for Identification, Feb. 23, ’83, J. G., Ex’r.) 
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437 DeEFENDANT’s Exurpir OrIGINAL Patent. J. A.S., Ex’r. 


Ture YALE Lock MANUFACTURING COMPANY 
vs 


THoomas L. JAMEs. 


DEPARTMENT OF THE INTERIOR, 
UnITED STaTes PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Silas N. Brooks, as admin- 
istrator, September 19, 1871, No. 119,212, for improvement in _post- 
Office letter boxes. 

[In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-first day of March, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the 
United States the one hundred and fifth. | 

[SEAL | E. M. MARBLE, 
Commissioner. 
438 No. 119,212. 
The United States of America to all to whom these presents shall come: 

Whereas Silas N. Brooks, of Shelburne Falls, Massachusetts, ad- 
ministrator of Linus Yale, Jr., Jeceased, has presented to the Com- 
missioner of Patents a petition praying for the grant of letters patent 
for an alleged new and useful iinprovement in post-office letter boxes, 
a description of which invention is contained in the specification of 
which a copy is hereunto annexed and made a part hereof, and has 
complied with the various requirements of law in such cases made 
and provided; and 

Whereas upon due examination made the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said Silas 
N. Brooks, as administrator, his successors or assigns, for the term 
of seventeen years from the nineteenth day of September, one thou- 
sand eight hundred and seventy-one, the exclusive right to make, 
use, and vend the said invention throughout the United States and 
the Territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this nineteenth day of September, in the year of our Lord one thou- 

sand eight hundred and seventy-one, and of the Independence of 
the United States of America the ninety-sixth. 
[ SEAL. ] B. R. COWEN, 
Acting Secretary of the Interior. 


Countersigned : 
M. D. LEGGETT, 


Commissioner of Patents. 


(Here follows diagram marked p. 439.) 
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No. 119,212. 


Fig. 1. 


Improvement in Post-office Letter Boxes. 


Patented Sep. 19, 187. 
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Witnesses. 
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Laventor. 


THOMAS L. JAMES. 


440 UNITED STATES PATENT OFFICE. 


Siras N. Brooks, of Shelburne Falls, Massachusetts, administrator 
of Linus Yale, Jr., deceased. 


Improvement in Post-Office Letter Boxes. 


Specification forming part of Letters Patent No. 119,212, dated Sep- 
tember 19, 1871. 


To all whom it may concern: 

Be it known that Linus Yale, Jr., deceased, late of Shelburne 
Falls, in the county of Franklin and State of Massachusetts, during 
his lifetime invented a new and useful improvement in doors for 
post-office boxes; and I, Silas N. Brooks, administrator of the estate 
of the said Linus Yale, Jr., deceased, do hereby declare that the fol- 
lowing is a full, clear, and exact description thereof, sufficient to 
enable others skilled in the arts to understand, make, and use the 
same, reference being had to the accompanying drawings forming 
part of this specification, in which— 

Figure 1 is an elevation taken from the front or delivery side of a 
series of boxes, Fig. 2 is a vertical section through the same, and 
lig. 3 is a front elevation of a single box frame’ with the door open. 

This invention relates to an improvement in the construction of 
the fronts of post-office boxes, and consists in making said fronts, in- 
cluding the doors and box frames, of metal and in securing the 
frames to the wooden pigeon holes by rivets connecting the frames 
with each other at top, bottom, and sides. 

The body of these boxes is to be made of wood, in the usual man- 
ner, namely, a series of pigeon holes; but the front of the box and 
the door frame are made of iron or other suitable metal. Each 
door frame or box front is so made that it aids in covering the edge 
of the wooden partition or pigeon holes, and is connected with the 
other frames above, below, and on each side of it in such manner 
that the frames make a continuous frontage, no part of which can be 

removed (from the outside) without pulling down other parts 
441 and breaking the wood-work, so that a surreptitious removal 

of the front of any box in order to get possession of its con- 
tents is practically impossible. Each frame, made as before stated 
of metal, has all around it a flange, a a, which protects the outside 
of the wood-work. The sides of the frame 4 b enter and fit closely 
against the wood forming the pigeon holes, and may be continuous 
or notched out at intervals; and each frame has attached to it one 
leaf of two or more hinges,cc. The door is of iron, solid at top, 
where the lock dis attached, and having an opening, e, below, in 
which a plate of glass is secured. I prefer to lecate rods f f behind 
the plate, to prevent the introduction of a hand if the glass be 
broken, and so to form the door that, when shut, it enters within the 
frame (see g g), so that it cannot be lifted from its hinges. When 
the frames are all in place each frame is riveted through the wood- 
work to its four neighbors (see hh, Fig. 2), and thus a continuous 


en pea ee 


270 THE YALE LOCK MANUFACTURING CO. V5. 


iron frontage is formed. Each door has a small spring bolt, 2, and 
a lock, d, attached to it, the two operating together and forming, In 
the hands of the postmaster, a perfect safeguard against all entrance 
to the box by means of the key, as is more particularly set forth in 
my application for a patent therefor, made equal date with this. 

What I claim as the invention of the said Linus Yale, Jr., de- 
ceased, 1s: 

1. The combination of several box frames with each other and 
with pigeon holes, as described, by means of rivets passing through 
the frames, and the wood-work entering between the said frames, 
the combination being substantially as described. 

2. The above, in combination with the flanges making part of the 
frames and protecting and inclosing the exterior of the wood-work, 
substantially as set forth. 

SILAS N. BROOKS, 
Administrator of the Estate of Linus Yale, Jr., Deceased. 


Witnesses: 
G. M. PLYMPTON. 
H. L. WATTENBERG. 


1442 =DerenpDANT’s Exuipir 1872 Retssur. J. A.S., [ex’r. 


The YALE Lock MANUFACTURING COMPANY 
Vs. 
Tuomas L. JAMES. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed Is a true copy from the records 
of this office of the reissue letters patent granted Silas N. Brooks, as 
administrator, July 9, 1872, No. 4965, for improvement in post-office 
letter boxes. 

[In testimony whereof J, Ek. M. Marble, Commissiouer of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-first day of March, in the year of our Lord one thousand 
elght hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[SEAL. ] EK. M. MARBLE, 
Conrmissioner. 
445 Reissue No. 4965. 


The United States of America to all to whom these presents shall 
eomle. 

Whereas Silas N. Brooks, of Bernardston, Massachusetts, ad- 
ministrator of Linus Yale, Jr., deceased, has presented to the Com- 
missioner of Patents a petition praying for the reissue of letters 
patent for an alleged new and useful improvement in post-office let- 
ter boxes (for which letters patent were issued to him, dated Septem- 
ber 19, 1871, which letters having been surrendered, the same have 
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been cancelled and new letters ordered to issue to him on an 
amended specification), a description of which invention is con- 
tained in the specification, of which a copy is hereunto annexed 
and made a part hereof, and has complied with the various require- 
ments of law in such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said Silas 
N. Brooks, as administrator, his successors or assigns, for the term 
of seventeen years from the nineteenth day of September, one 
thousand eight hundred and seventy-one, the exclusive right to 
make,use, and vend the said invention throughout the United States 
and the Territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this ninth day of July, in the vear of our Lord one thousand eight 
hundred and seventy-two, and of the Independence of the United 
States of America the ninety-seventh. 

[ SEAT. | C. DELANO, 
Secretary of the Interior. 
Countersigned : 
J. M. THACHER, 
Acting Commissioner of Patents. 


(Here follows diagram marked p. 444.) 


445 4965. 
Unitep STATES PATENT OFFICE. 


Srras N. Brooks. of Bernardston, Massachusetts, administrator of 
? : ? 
Linus Yale, Jr., deceased. 


Improvement in Post- Office Letter Boxes. 


Specification forming part of Letters Patent No. 119,212, dated Sep- 
tember 19, 1871; Reissue No. 4963, dated July 9, 1872. 


To all whom it may concern: 

se it known that Linus Yale, Jr., deceased, late of Shelburne 
Falls, in the county of Franklin and State of Massachusetts, 
during his lifetime invented a new and useful improvement in doors 
for post-office boxes ; and I, Silas N. Brooks, administrator of the es- 
tate of the said Linus Yale, Jr., deceased, do hereby declare the 
following to be a full, clear, and exact description thereof, sufficient 
to enable others skilled in the arts to understand, make, and use the 
same, reference being had to the accompanying drawings forming 
part of this specification, in which 

Figure 1 is an elevation taken from the front or delivery side ofa 
series of boxes, 

Figure 2 is a vertical section through the same, and 

Figure 3 is a front elevation of a single box frame with the door 
open. 
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This invention relates to an improvement in the fronts of post- 
office boxes, and consists in making said fronts, including the 
doors and box frames, of metal, said box frames being constructed so 


as to overlap and cover, in whole or in part, the front edges of 5 
the wooden pigeon holes to which they are affixed. 
The body of the boxes is to be made of wood in the usual man- : 


ner, viz., a series of pigeon holes, but the front of the box and 
the door frame are made of iron or other suitable metal. 

Each door frame or box front is so made that it aids in covering 
the edge of the wooden partition or pigeon holes, and 1s connected 
with the other frames above, below, and on each side of it in such 

manner that the frames will make a continuous frontage, no 
446 part of which can be removed from the outside without pull- 

ing down other parts. Each frame made, as before stated of 
metal, has all around it a flange,a a, which protects the outside or 
edges of the wood-work. 

The sides of the frame } > enter and fit closely against the wood 
forming the pigeon holes, and may be continuous or notched out at 
intervals, and each frame has attached to it one leaf of two or more 
hingesec. (The door may be of any desirable metal, solid where 
the lock d isattached, and having an opening, e, below, in which a 
plate of glass is secured.) I prefer to locate rods ff behind the 
plate to prevent the introduction of a hand if the glass be broken. 
The door is so constructed that when shut it enters within the 
frame, so that it cannot be lifted from its hinges. 

When the frames are all in place each frame is riveted through 
the wood-work to its four neighbors (see h i, Fig. 2),and in this way 
forms a continuous metal frontage. 

The door for each frame has a small spring bolt, 7, and a lock, d, at- 
tached to it, the two operating together and forming, in the hands of 


ham | 


the postmaster, a perfeet safeguard against all entranee to the box 
by means of the key, as is more particularly set forth in letters 
patent granted to me on the 24th day of October, 1871, and num- 
bered 120,177. 

What I claim as the invention of the said Linus Yale, Jr., de- 
ceased 1s: 

1. The combination of several box frames with each other and 
with pigeon holes, as deseribed, by means of rivets passing through 
the frames and the wood-work, entering between the said frames, the 
combination being substantially as described. 

2. ‘The combination of two or more metallic frames and doors and 
locks with pigeon holes, said frames having flanges, which protect 
and inclose wholly or in part the front edges of said pigeon holes. 

SILAS N. BROOKS, 
Administrator of the Estate of Linus Yale, Jr. 

Witnesses : 

H. L. WATTENBERG. 
G. M. PLYMPTON. 
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447 DeEFENDANT’s Exutsit 1872 Fire Wrapper. J. A.S., Ex’r. 
THE YALE Lock MANUFACTURING COMPANY 
Us. | 


THomas L. JAMEs. 


DEPARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper som contents in the matter of the reis- 
sue letters patent granted Silas N. Brooks, administrator of Linus 
Yale, Jr., deceased, “July 9, 1872, te 4963, for improvement in post- 
oftice letter boxes. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed, this 
twenty-first day of March, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[ SEAL.) Ik. M. MARBLE, 


Commissioner. 
Petition for Reissue. 


To the Commissioner of Patents: 

The petition of Silas N. Brooks, administrator of the estate of Linus 
Yale, Jr., deceased, of Bernardston, in the county of Franklin and 
State of Massachusetts, respectfully represents— 

That he, as administrator of the estate of Linus Yale, Jr., 

148 deceased, did ovtain letters patent of the United States of 

America for a new and useful improvement in doors for post- 

oflice boxes, which letters patent are dated on the 19th day of Sep- 

tember, 1871, and whereof he, as such administrator, is now sole 

owner; that he now believes that the same is inoperative and in- 

valid by reason of a defective or insufficient specification, which 
defect has arisen from inadvertence and mistake. 

He therefore prays that he may be allowed to surrender the same 
and request that new letters patent may issue to him for the same 
invention for the residue of the period for which the original patent 
was granted under the amended specification herewith presented, he 
having paid thirty dollars into the Treasury of the United States, 
agreeably to the requirements of the acts of Congress in that case 
made and provided ; and he hereby authorizes G. M. Plympton, of 
New York city, or his accredited agent or agents, to act as his attor- 
neys in presenting the ap plication, and in mé iking all such altera- 
tions and amendments as m: iy be required. 

Accompanying this petition is an abstr act of title, duly certified, 
as required in such cases. 


(50. H. L. W., J. M. 50.] 
SILAS N. BROOKS, 


Administrator of the Estate of Linus Yale, Jr. 
d0—162 
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To all whom it may concern: 

Be it known that Linus Yale, Jr., deceased, late of Shelburne Falls, 
in the county of Franklin, and State of Massachusetts. during his 
lifetime invented a new and useful verona in doors for post- 
office boxes, and I, Silas N. Brooks, - Linistrator of the estate of the 
said Linus Yale, Jr., decease d, do hereby declare the —__, to be 
a full, clear, and exact dese ript ion thereof, sufficient to enal le. others 
skilled in the arts to understand, make, and use sn same, reference 
being had to the accompanying drawings forming part of this speci- 
fication, in which 

Fig. 1 is an elevation taken from the front or delivery side of a 
series of boxes. 


Fig. 2 is a vertical section through the same, and 
Fig. 3 isa front elevation of a single box frame, with the door 
open. 
44¢) This invention relates to an improvement in the fronts of 


post-office boxes, and consists in making said fronts, inelud- 

ing the doors and box frames, of metal, said box frames being con- 

structed so as to overlap and cover, in whole or in part, the front 

edges of the wooden pigeon holes to which 

Erased May 10, 72. they ave affixed land in securing said frames 

New. to said pigeon holes by rivets or screws]. 

The body of the boxes is to be made of wood 

in the usual manner, viz., a series of pigeon holes, but the front of 

the box and the door frame are made of iron or other suitable 
metal. 

Each door frame or box front is so made that it aids in covering 

the edge of the wooden partition or pigeon 


May 10, yr 3 holes and | may be] connected with the other 


frames above, below, and on each side of it 
in such manner that the frames will make a continuous frontage, 
no part of which can be removed from a outside Without pulling 
down other parts [or the several frames m: LV 
Mrased May 10, ’72. be secured or otherwise fastened directly to 
New. the wooden pigeon holes, each one inde pend- 

ent of f the other if { desired ]. 

Kach frame made, as before stated, of metal, has all around ita 
flange, aa, which protects the outside or edges of the wood-work. 
The sides of the frames / } enter and fit close ly against the wood 
forming the pigeon holes, and may be continuous or notched out at 
intervals, and each frame has attached to it one leaf of two or more 
hinges,ec. The door may be of any desirab “ metal, solid where 
the lock d is attached, and having an opening, e, below, in which a 

plate of glass is nn | [Cast with the 

Subst. A, May 10, door and over the opening e for glass may be 
1872. New. a net-work or ornamental open work, admit- 

ting light, and at the same time preventing 

the introduction of a hand if the glass be broken, or roads Z f may 
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be located behind the plate for the same purpose.] The door is so 

constructed that when shut it enters within 

G. M. P. the frame | see g g\, so that 1t cannot be lifted 
from its hinges. 

When the frames are all in place each 


is 
May 10, 1872. frame [may be] riveted through the wood 
A 
work to its four neighbors (see h h, Fig. 2), and in this way form a 


continuous metal frontage [or each separate 
Erased May 10,1872. frame may be screwed or otherwise fastened 


R. G. D. to the wood-work independent of its neiyh- 
boring frames ]. 
450 The door for each frame has a small spring bolt, 7, and a 


lock, d, attached to it, the two operating together and form- 
ing in the hands of the postmaster a perfect safeguard against all 
entrance to the box by means of the key, as is more particularly 
set forth-in letters patent granted to me on the 24th day of October, 
1871, and numbered 120,177. 

What I claim as the invention of the said Linus Yale, Jr., de- 
ceased, 1s— 

First. The combination of several box frames with each other 
and with pigeon holes, as described by means of rivets passing 
through the frames and the wood-work entering between the said 
frames, the combination being substantially as described. 

Second. The combination of two or more metallic frames and 
doors and locks with pigeon holes, said frames having flanges which 
protect and enclose, wholly or in part, the front edges of said 
pigeon holes. 
| Third. The combination of several metal- 
Erased May 10,1872. le box frames with each other and with 

Rk. G. D. New pigeon holes, said box frames being secured 

matter. to said pigeon holes independently of each 

other by means of screws or other similar 
fastening, as described. | 
SILAS N. BROOKS, 
Administrator of the Estate of Linus Yale, Jr. 
Witnesses : 
H. L. WATTENBERG, 
G. M. PLYMPTON. 
| Oath. 
STATE OF NEW YORK, 


. 2 + a < SS Rs 
County of Ne WD York, } 


On this tenth day of April, A. D. 1872, before me, a notary public 
in and for said county, personally appeared the above-named Silas 
N. Brooks, who, being duly sworn, deposes and says that he verily 

believes that by reason of an insufficient or defective specifi- 
451 cation the aforesaid letters patent granted to him, as the ad- 
ministrator of the estate of Linus Yale, Jr., deceased, are 


LPS Paar 
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inoperative or invalid; that the said error has arisen from Inad- 

vertence, accident, or mistake and without any fraudulent or 

deceptive intention, to the best of his knowledge and belief; that 

he, as such administrator, is the sole owner of said letters patent, 

and that he verily believes the said Linus Yale, Jr., deceased, 

have been the first and original inventor of the improvement set 

forth and claimed in this amended specification. 

[L. s. | RICIVD L. H. FINCH, te 

| Notary Public, N. Y. County. 


(Endorsed :) Specification Silus N. Brooks, administrator, ce. 
Filed Mav 7, 1872. Pet ‘tion and oath. R.G. D. Reissue. Im- 
provement in doors for post-office boxes. M. Plympton, solicitor 
of patents, 245 Broadway, New York. 


Unirep STratres PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 

This is to certify that careful seareh has been made | the digest 
Of Gals Ofive, aud no assignment, agreement, Heonse, power of attor- 
ney, or other instrument of oe a ta eg In the record under « 
relating to letters patent granted to Silas Beeoke administratol 
of Linus Yale. Jr.. deee: ased., No. 119.212 feel September LY. 1S7 # 
for “ post-office lett r box.’ 

[In testimony whereof I, M. D. Legget:, Commissioner of Patents, 
have eaused the seal of the Patent Oftice to be hereunto affixed this a 
third day of April, in the vear of cur Lord one thousand eight hun- 
dred and seventy-two, and of the Independence of the United States 
the ninety-sixth. 

[L. s. | M. D. LEGGETT, 


Commissioner. 


—_ 


(Endorsed :) Patent Office, May 7, 1872. U.S. A. 
AD? U. S. Patent OFFICE. 
Wasninatron, D. C., May 8, 1872. | 
Silas N. Brooks, adm’'r, &e., care of G. M. Plympton, New York city - | 


Please find below a communication from the examiner in relation 
to yourapplication for the reissue of your patent for post-office lette1 
box. dated September 19th, IS71. 

Very respectfully, M. D. LEGGETT, 


( OMLNLIESSION EC? . 


IeXAMINER’s Room No. 1. 
The amended specification presented in this ease is found to con- 
tain several new suggestions not warranted by the original patent. 
Among these may “ —_ d the words “ or screws,” in 3d line of 2d 
page “may be” (10th line of same page and middle of 3d_ page): 
the sentences at line 17-19 of page 2; lines 4-8, on page 3 ; lines 18-20 
of page 5, and the third claim, on page 5. 


WM. B. TAYLOR, Examine. 
(Endorsed :) To S. N. Brooks, May 8, 1872. ¥ 


fs 


THOMAS L. JAMES. 
Wasnincton, D. C., May 9, 1872. 


Hon. M. D. Leggett, Comm’r of Patents: | 
Sir: In the matter of the application of S. N. Brooks, administra- 
tor of estate of Linus Yale, Jr., for reissue of letters patent for im- 
provement in post-office letter boxes, dated September 19,1871, I 
hereby appeal to the Commissioner of Patents in person from the 
decision of the principal examiner, under rule 44, the reason of 
appeal being the refusal of the examiner to examine the case 
1935 on its merits,on the ground of the introduction of new matter 
not contemplated in the original patent. 
Very respectfully, your obedient servant, 
G. M. PLYMPTON, 
Attorney for Brooks. 


(Endorsed :) Appeal to Commissioner. Filed May 9, 1872. Pat- 
ent Office, Mav 9, 1872. U.S. A. , 


WasHinaton, D. C., May 10, 1872. 


Hon. Commissioner of Patents. 

Sir: The application of S. N. Brooks, administrator of estate of 
Linus Yale, Jr., for reissue of letters patent for Improvement in post- 
office letter boxes, dated September 19, 1871, is hereby amended by 
erasing from “and,” in line 1 of page 2, to “screws,” in line 5, same 
page. 

\lso by erasing the words “ may be,” in t 

of page 2, and substituting “ is.” 

Also by erasing from “ or,” in line 16, 2d page, to the end of line 
]‘), same page. 

G. M. P. Also by erasing [from erasing] from the 
beginning of line 2 Od page, to “purpose, ” in 
the 10th line, same page, and subsituting in- 

A, inserton page 3. — stead. thereof the following, viz: [“ I prefer to 

locate rods f f behind the plate to prevent the 
introduction of a hand if the glass be broken.” | 
Also by erasing “ may be,” In the 15th line, 5d_ page, 


he LOth and Lith lines 


and insert- 


ing instead the word “ 1s. 
Also by erasing from “ or, 
of line 2Uth, same page. 
Also by erasing the 5d claim. 
The case is respectfully submitted for further action. 
Your obedient servant, 


‘in the 18th line, 3d_ page, to the end 


G. M. PLYMPTON, Attorney. 


(Endorsed:) Amendment filed May 10, 1872. R.G. D. Patent 
Othee, May 10, 1872. U.S.A. 
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bo LU. S. Parent OFrice, 
Wasninaton, D. C., May 17, 1872. 
ilas N. Brooks, administrator, &e., care of G. M. Plympton, 195 

Broadway, New Vouk city, N. ¥.: 

Please find below a communieation from the examiner in relation 
tO VOUP application for the alien oft your patent for Improveme! if 
In post-oftice letter boxes, dated September 19, 1871. 

Very respectfully, M. D. LEGGETT., 


( OMNLISSLONET. 


5 


EXAMINER'S Room No. 1]. 
This application has been ee The alleged in- 


vention consists In facing the front of pigeon holes or post-office de- 
livery boxes with metallic casings and doors as a more durable or 
safe facing than the usual olass and wooden ones. This application 


Was originally rejected on references to analogous structures in archi- 
tecture, which nie cages steer ‘case, were adjudged on 
appeal not to be sufficiently similar, and hence the issue of this pat- 
ent. 

In view of the familiar substitution of iron doors for wooden ones, 
whenever strength or security is desired, as in banks, warehouses, 
prison cells, safes for valuables, &c., it is certain that the ordinary 
mechanie Is able and willing tO make such doors of any s1ze to orde r 
indefinitely, and to accurately fit them and secure them wherever 
convenience or caprice may suggest their employment. 

That any one should acquire a monopoly of a particular applica 
tion of so familiar an expedient, in consideration for which restric- 

t no milormation 1s communicated to the | pu 
and no improvement In any art 1e, scaiiiihiaiaions ab dass 
sition of matter even suggested. ce rtal 1) * does not appear LO be ] I} 
accordance with the spirit of the patent law or with the ¢ eneral 
tenor of judicial and reeage teppsesemmpelig ae law. 

l'rom the oft-cited case of Hotchkiss vs. Greenwood to Judge Mer- 

eres decision 1 awnnsiite appeal, ()ctober 3. 1857 Book ot 
155 Appeals, vol. 5, pages 61, 62), and to the Commissioner’s de- 

C] uly 15, 1869 (in re A. C. Platt), September, 10, 1869, 
Dimond and and November 5, 1870 (Osborne and Dav- 
ton), it has been well established that the simple substitution of one 
familiar material for another (and especially in analogous use) is not 
the legitimate subject for a patent. 

Nor is any detail proposed in the two claims advanced—that is, 
outside of the ordinary practice of the mechanic or that is not the 
almost inevitable incident of the use of iron insuch a relation. Two 
ways of attaching the frame to the pigeon hole, and iwo ways only, 
could easily be mapeted, to wit, nails or screws passing into the 
wood-work through the front of the frame or nails or screws passing 
laterally into the ir nee through ears or flanges from within. 
It is hardly necessary to say that the applicant has not selected the 
former way for a monopoly 
If it be true that post-office delivery boxes are commonly, openly, 
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and notoriously exposed to burglarious violence it would seem to be 

a very judicious thing to protect them by iron. It does not seem to 

be a very just thing that any one should hold an exclusive license 

to permit this possibly judicious action by the public authorities. 
The application is accordingly refused. 


WM. B. TAYLOR, kxraminer. 


(Endorsed :) To S. N. Brooks. Rejection. May 27, 1872. 


WASHINGTON, D. C., June 18, 1872. 


Hon. Commissioner of Patents. 

Sir: In the matter of the application of Silas N. Brooks, admin- 
istrator, ae... for reissue of letters patent for fronts for post-office 
letter boxes, dated September 19, 1871, I hereby respectfully submit 
the ease for reconsideration. 

Your obedient servant, G. M. PLYMPTON, 
Altorney for S. N. Brooks, Administrator, WC. 


(Endorsed :) App. letter. Filed June 13, 1872. C. W. F. 


456 (No. 1.) U.S. PATENT OFFICE, 
WASHINGTON, D. C., June 18, 1872. 
Silas N. Brooks, adm'r, &c., care of G. M. Plympton, 195 Broadway, 

New York city: 

Please find below a communication from the examiner In relation 
to your application for the reissue of your patent for improvement 
in post-office letter boxes, dated Septem ber 19, ISZL. 

Very respectfully, M. D. LEGGETT, 


( ONNLNLUSSTONECT. 


EXAMINER'S Room No. 1. 


This application has been re-examined as requested and, on the 
ind stated in the former letter of May 17, is a second time re- 


WM. B. TAYLOR, Examiner. 


(Endorsed :) To S. N. Brooks. Second rejection. June 15, 1872. 


U.S. Parent OFFICE. 
Reissue. 


Application of Siias N. Brooks, administrator of Linus Yale, Jr., 
deceased. Filed May 7, 1872. 
( ontents of this File. 
1. Application. 
2. Official letter, May 8, 1872. 
3. Appeal to Commissioner, May 9, 1872. 
457 4. Amendment, May 10, 1872. 
5. Rejection, May 17, 1872. 

6. Application ietter, June 13, 1872. 


Rejection, June 13 
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Reeorded vol. — 


Letter May 8, 
Rejected Mav 1 
Rejected June I. 
Passed by board — : 
[mprovement in * 


(x. 
Ne iv) York. 


(Written across the face in red ink:) Reissued April 24, 1877 


Linus Yale, 
Franklin. State of Massachusetés. 


OD OE RIN nN mere 


PLYMPTON, 


195 Broadway, N 


THOMAS L. JAMES. 


459 DEFENDANT'S Exuipit Fire Wraprrer APPEAL, 1872 Re- 
ISSUE. J. A.S., Examiner. § F. W. 3. 


THe YALE Lock MANUFACTURING COMPANY 
vs. 
THomas L. JAMES 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files 
of this office of the file Wrapper and contents of the appeal to the 
examiners-in-chief in the matter of the reissue application of Silas 
N. Brooks, administrator of Linus Yale, Jr., deceased, filed June 13, 
1872, for fronts for post-office letter boxes. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-first day of March, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the 
United States the hundred and fifth. 

[SEAL. | 


Kk. M. MARBLE, 


( OlMLMMLUSSLOTLCT . 


460 WASHINGTON, D. C., June 13, 1872. 


Hon. Commissioner of Patents: 

Str: In the matter of the application of Silas N. Brooks, adminis- 
trator, &e., for reissue of letters patent for fronts for post-office letter 
boxes, dated Sept. 19, 1871, | hereby appeal to the examiners-in-chief 
from the decision of the principal examiner rejecting the application 
rendered June 15, 1S72. 

The following is assigned as the reason of appeal: 

That the question in dispute has already been adjudicated by the 
board of examiners-in-chief and decided in favor of applicant. 

That the references now cited are substantially the same as those 
formerly considered by the board: 

Very resp’y, your ob't serv't, 
G. M. PLYMPTON. 

(Endorsed :) Reasons of appeal. Filed June 13, 1872. Silas N. 
Brooks, administrator of Linus Yale, Jr., deceased. Board of appeal, 
June 13, 1872, U.S. Patent Office. U.S. A., Patent Office, June 13, 
1872. | 
AG] U. S. PATENT OFFICE, 

Wasninaton, D. C., June 13, 1872. 
In the Matter of the Appeal of S1tras N. Brooks, administrator, &c. 
To the examiners-in-chief: 

The reasons of appeal aver that the question of patentability in 
this case is res ajudicata, and that no new references have been cited. 
36—162 
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The patent now sought to be reissued was originally rejected on 
specific references, naturally raising the question of identity or 
equivalency. 

The present reissue application has been rejected without any 
references on the broader, if not sounder, ground of want of any 
patentable subject-matter in view of the universally-recognized state 
of the art of iron working. 

It is upon this issue that the decision of the examiners-in-chief Is 
respectfully solicited. 
WM. B. TAYLOR, Examiner. 

(Endorsed :) Examiners’ statement, June 15, 1872. Silas N. Brooks, 
administrator of Linus Yale, Jr., deceased. Board of appeal, June 
13, 1873, U.S. Patent Office. 


< 


462 U.S. Patent Orrice, June 17, 1872. 


No. 1540. 


Before the examiners-in-chief on appeal. 

Silas N. Brooks, administrator of L. Yale, application for the re- 
issue of the patent for “Jetter-box fronts,” granted to him Sept. 19, 
1871. 

The patentability of the subject-matter of the claim has been too 
often adjudicated by the exam ner and by this board and tne Com- 
missioner in the application of Burt, and in the declaration of In- 
terference between him and Yale and the proceedings therein, and 
in the application and proceedings therein of Yale, and in the issu- 
Ing to him of the pat ent soug rht to be reissued, to be a question for 
a moment’s consideration. 

The « decision of the examiner Is reversed. 

Had an ovjection been taken to the form of the second claim for 
including the words “and enclosed in whole or in part,” as not war- 
ranted by anything contained in the original application, and also 
for not being clearly limited to the device subst antially shown and 
deser ibed, it would probably ‘ have been sustain ed. 

The object t aimed at by the insertion of the words referred to is 
undoubtedly justifiable and might be a reached by simply 
leaving out those words a ether, with, perhaps, some similar ex- 
pressions of unnecessary restriction 1n the body of the specification. 

R. S. B. CLARKE, 

S. H. HODGES, 

ELLIS SPEAR. 
Livaminers-in- Chief. 

(Endorsed :) Reissue. Silas N. Brooks, administrator of Linus Yale 
Jr., deceased. Board of appeal, June 17, 1872, U.S. Patent Office. 


Letter boxes. Reversed. Recorded. VO. LQ). 


st hc aN SOR a ASE SS Se a a agg et Bee anie of 


JAMES. 


TITOMAS L. 


163 (No. 30.) 
U.S. Parent Orrice, June 17, 1872. 
Sir: Your application for a reissue of your patent for front for 
letter boxes has been considered by the examiners-in-chief upon ap- 
peal, and they reverse the decision of examiner. 
Respectfully, &e., 
(Sig.) | M. D. LEGGETT, 


Commiussione r of Pate nts. 


S. H. Brooks, care of G. M. Plympton, Esq., No. 245 Br. vadway, New 
York. 


(Copy.) 
I’. C. LOTHROP. 
(endorsed :) S. N. Brooks. Board of appeals, June 17, 1872, U. 
S. Patent Office. 
1872 


A ppe al to Exvaminer-in-( hic f. 
Reissue. No. 1540. 
Silas N. Brooks, administrator of Linus Yale. Jr.. deceased. 


()f 
County of 
State of 
l'ronts for P. O. letter boxes. 


Petition, 
\fhdavit, 

Speci iheation, 

Drawing, 

Model, 

Cert. dep., 

164 1. Cash, $10, June 13, 187 
Add’! fee ce rt. 
- ~ ash. 


+) 


Examined, 

2. Issue, 

!. Patented, 1S7 

Recorded vol. 10, page —, examiners-in-chief. 


Cireular. 
G. M. PLYMPTON, 
245 Broadway, N. Y. City. 
1872. 
1. Reasons of appeal, June 15, 1872. 
2. Ex’r’s statement, June 15, 1872 
». Reversed, June 17, 1872. 
4. Notice, June 17, 1872. 
ox’d: J. A. W., M. McK. 
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No. 7,625. Reissued April 24, 1877. 
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sand eight hundred and seventy-seven, and of the Independence of 
the United States of America the one hundred and first. 
[ SEAL. | A. BELL, 
Acting Secretary of the Interior. 
Countersigned : 
ELLIS SPEAR, 


Commissioner of Patents. 
(Here follows diagram marked p. 467.) 
AGS UNITED STATES PATENT OFFICE. 


Sinas N. Brooks, of Chicago, Illinois, administrator of Linus Yale, 
Jr., deceased, assignor to the Yale Lock Manufacturing Company, 
of Stamford, Connecticut. 


Improvement in Post- Office Boxes. 


Specification forming part of Letters Patent No. 119,212, dated Sep- 
tember 19, 1871; reissue No. 4963, dated July 9, 1872; reissue No. 
7625, dated April 24, 1877; application filed April 19, 1875 


To all whom it may concern: 

Be it known that Linus Yale, Jr., deceased, late of Shelburne 
Falls, in the county of Franklin fe State of Massac ree tts, during 
his lifetime inve mor a new and useful improvement in_post- office 
boxes, and I, Silas N. Brooks, administrator of the estate of the said 7 
| anus Yale, Jr.. deceased, do hereby deelare the following to be ra | 
lear, and exact description thereof sufficient to enable others 

“in the art to understand, construct, and use the same, refer- 
ence being had to the accompanying drawing forming a part of this 
specification, In which— 

Figure 1 is an ele — taken from the front or delivery side of a 
series of boxes. Fig. 2 is a vertical section through the same, and 
Fig. 5 is a front ele vation of a single box frame with the door open. 

This invention relates to an improvement in_ post-office lock 
boxes and consists in constructing the front for closing the outer 
ends of such boxes, respectively, of metal doors and frames suitably 
hinged together, the frames so arranged as to overlap and cover, In 
whole or in part, the front edges of the boxes to which they are to 
be secured. My invention also consists in providing suitable means 
for securing such frames to the boxes. 

Lock boxes have heretofore been made in which the doors were 
attached directly to the front ends of the boxes, as shown in the 

patent of Jacob H. Beidler, No. 57464, granted August 28, 
469 1866, but the hinging of the doors directly to the sides of the 

boxes is troublesome and insecure, because it leaves the edges 
of the boxes e x pose d to convenient attack. 

The body of the boxes nay be made of woud in the usual man- 
ner, but the door and door frame which compose the front of the 
boxes, respectively, are made of iron or other suitable metal. Each 
door frame is so made that it aids in covering the edges of the 
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wooden partitions forming the walls of the boxes, and is connected 
with other frames above, below, and on each side of it in such 
ier that the frames will make a continuous metallic frontage, 
no part of which can be removed from the outside without pulling 
down other parts. Each frame made as before stated of metal has 
all around it a flange, aa, which protects the outside or edges of 
the wood-work; the sides of the frames 64 enter and fit ——— 

against the se forming the pig Ol} ho! Cs, and Ih Ly be continuou 
| ) s, and each frame has att: ached to it one 

of two or more hinges, CC. The door may be of any desir: ibl. 
lid where the lock d is attached, and having an open ing, 
elow In which a plate of glass Is secured | sadion to locate 
ff ind the ] » prevent the introduction of a hand if 
the ol: be broken. The door is so constructed that when shut it 


—_ 
~ 
— 
as 
, oe 
ound 
a. 


( rs within the frame, so that it cannot be lifted from its hinges. 
When the frames are all in place each frame is riveted through the 
wood-work to its four neighbors (see h h, Fig. 2), and in this wav a 


continuous metal lrontage is formed. TI at Or for each frame has 
1] : ] ‘ ] } # } ‘ }. : 
a smatl Spring bolt. Land a egg Fo tee to it. An arin, &, of 


wire or othe r material is attached to the ne mechanism of the 
lock d through a slot, 7, made in the easing in whieh the tumblers, 
&e., are placed. This arm is bent at Its fre e end, and engages with 
a pin, m, which is attached to bolt,7. The easing of this bolt is 
ry 1] . oe Se oe, : ae ‘ 

slotted horizontally at n, and vertically at 0, in which Pon the pin 


moves to push out and draw in the bolt and to lock it when 
pushed or thrown out. 

This device forms, in the hands of the postmaster, a perfect safe- 
cuard against all entrance to the box by means of the key, as is 
more particularly set forth in letters patent granted to me on ihe 

24th day of October, 1871, and numbered 120,177. 
0 What claim as the } invention of f the sald Li thus Yale, Jr.. 


|. As a new article of manufacture. a metallic front for post-office 


lock boxes, consisting of a frame and door suitably hinged toget ther 
’ “1 } } } : s. o : . om 

pete provided with a lock lor controling sald doot irom the outs ide, 

thie said iront being ada ted LO fit and close one end of ct vege 


other end of which is open for the insertion of mail matter, substan- 


‘ ryxY } . | es 7 : . 4 ° fe . . , = 
2. The combination, substantially as specified, of several door 
frames and doors with post-office boxes, whereby a continuous me- 


ta lrontage Is formed 

} The combination, substantially as specified, of two or more 
metallic frames and doors with post-office boxes, said frames having 
flanges which bate ct and inclose the front edges of the pigeon hole. 


{. The combination, substantially as specified, of two or more me- 
tallic frames and dois with most-ollies boxes, the frames con- 
nected together by means of rivets passing through them and through 
1e wood-work of the pigeon holes. 

- . ’ ; = . | a: - . ; : —. . - 

5. The combination, substantially as specified, of a metallic door, 
provided with a glass panel and a metallic pigeon-hole frame to 
which the door is hinged. 
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6. The combination of a post-office box, open at the rear end, and 
a metallic frame secured to the front end of it, substantially as spec- 
ified. 
SILAS N. BROOKS, 
Administrator of the Estate of Linus Yale. Jr., Deceased. 


Witnesses: 
C.C. KOHLSBAT, 
J. W. EDDY. 


AT] DEFENDANT'S Exuipit 1877 FILE Wrapper. J. A.S.,. Ex’r, 


THe YALE Lock MANUFACTURING COMPANY 
vs. 
THoomas L. JAMEs. 


DEPARTMENT OF THe INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the re- 
issue letters patent granted Silas N. Brooks, administrator of Linus 
Yale, Jr., deceased, assignor to the Yale Lock Manufacturing Com- 
pany, April 24, 1877, No. 7625, for improvement in_ post-office 
boxes. 

in testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-first day of March, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[ SEAL. ] | E. M. MARBLE, 


( om HWLISSTONET. 


472 New York, April 17, 1875. 
Honorable Commissioner of Patents: 

Str: Enclosed please find specification, drawings, old patent, ab- 
struct of title, and check for 850 Government fee, constituting the 
application of Silas N. Brooks, administrator of the estate of Linus 
Yale, Jr., deceased, for reissue of reissued letters patent No. 4965 
granted to him July 9, 1872, for post-office letter box. 

Let the case be filed as usual, and oblige 

Yours, &c., &e., G. M. PLYMPTON. 
W. 


(Endorsed :) Patent Office, April 19, 1875, U.S. A. 
Petition. Reissue. 


To the Commissioner of Patents: 
Your petitioner, of Chicago, in the county of Cook and State of 
Illinois, prays that he may be allowed to surrender the reissued letters 
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same invention upon the annexed 
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may be of any desirable metal, solid where the lock d is attached, 

and hav! Ing an opening, e, below, in which a plate of glass is 
Ly 4 secured. prefer LO locate rods f f behind the plate to pre- 

vent the introduction of a hand, if the glass be broken. The 
door is so constructed that when shut it enters within the frame, so 
that it cannot be lifted from its hinges. When the frames are all in 
place each frame is riveted through the wood-work to its four neigh- 
bors (see hh, Fig. 2),and in this way form a continuous metal front- 
age. The door tor each frame has a small spring bolt, 7, and a lock, 
d, attached to it, the two operating together and forming, in the 
hands of the postmaster, a perfect safeguard against all entrance to 
the box by means of the key, as is more particularly set forth in 
letters patent granted to me on the 24th day of October, 1871, and 
numbered 120,177. 

What I claim as the invention f tne sal Linus Yale, Jr., de- 
ceased, Is— 

First. The combination of several box frames with each other, 
and with pigeon holes as described, by means of rivets passing 
through the frame and the wood-work entering between the said 
frames, the coinbination being substantially as described. 

Second. The combination of two or more metallic frames and 
doors and locks with pigeon holes, said frames having flanges which 
protect and enclose, wholly or in part, the front ¢ dges of said pigeon 
holes. 

| Third. A post-office lock box provided with a device, by 
means of which access to the interior of the box by the holder 
of the key thereof is prevented. 

Fourth. A series of pigeon holes framed together, open at 
their back ends for the insertion of matter, and their other ends 
closed by a series of box fronts, each consisting of a frame and 
a door hung thereto. 

Fifth. The subject-matter of the preceding claim in combina- 
tion with a lock attached to the door. 

Sixth. Thesubject-matter of the two preceding claims in com- 
bination with a glass panel contained within the door. 

Seventh. The subject-matter of the three prece ding claims 
in combination with guards protecting the glass against injury 

or violence. 

Eighth. The subject-matter of the four preceding claims in 

a with a device, by means of which access to the 
interior of the pe hy he holde T of the key thereof is prevented. 

Ninth. The subject-matter of the third and fourth claims in 
combination with a device, by means of which access to the 1n- 
terior of the box | Vv he hol ler « if the key thereof is prevented. 

Tenth. The subject-matter of the third, fourth, and fifth claims 
in combination eth. a device, by means of which aeccess to the 
interior of the box by the holder of the key thereof is pre- 
vented. 


NotTE.— Matter enclosed in brackets stricken out in original. 


oi—1b2 


rURING CO. VS. 


_ : ties a : ete 1: ‘ . 
Klevent! : | ne suprect-matter or the second CialmM 1n combi- 
-4] ] oe ter &. te 
nation with a olass PaliCl eontained Within the door. | 
SILAS N. BROOKS, 


strator of the Estate of Linus Yale, Jr., Deceased. 


J. W. EDDY 


; . , } } 7 } >, — ae ] ly . . 
Mmiias N. Brooks, the above-named petitioner, belIng adulv sworn, 
i . * 
} t 


7 ] Be ie ] eae oa : . 
(ACDOSES and says that he verliv belleves that DV reason OT an Insuth- 


. . , ° , . 
cient or defective specification his aforesaid letters patent are ll- 
| 
~~ : Senieien taal s } cat wes | : Cos —— ly 
operative ol Mvalid: that the sald error has arisen trom 1nadvetrt- 


ence, accident, or mistake, and without any fraudulent or deceptive 
| 3 | belief: that he, as ad- 
ministrator of the estate of Linus Yale, Jr., deceased, is the sole 
owner of said letter itent, and that he verily believes the 
176 said Linus Yale, Jr., to have been the first and original in- 
ventor of the Improvem nt set forth and claimed in this 
amended specification. SILAS N. BROOKS, 
Administrator of thie Estat of Linus Vale. J?., Deceased. 


—" 


Sworn to and subscribed before me this 19th day of May, 1873 
Las C. C KOHLSBAT,. 
Notary Public. 


(Endorsed :) Silas N. Brooks, administrator of the estate of Linus 
Yale, Jr., deceased. Reissue. Improvement in post-office letter 
boxes. Patent Office, Apr. 19, 1875, U.S. A. G. M. Plympton, so- 
licitor of patents, 245 broadway, N. ¥ 


THe UNITED STATES PATENT OFFICE. 


4h ,1] : >] 7 all a 1 mo. 
Poall persons to whom these presents shall come, Greeting: 
[his is to eertify that careful search has | 


een made of the digest 
of this othee, and ho asslonim« nt, agreement, license. power of attor- 
ney, or other Instrum | 1 is found of record under or re- 
lating to letters patent granted to Silas N. Brooks, administrator of 
Linus Yale, Jr., No. 119,212, dated September 19,1871,and reissued 
July 9, 1872, No. 4963, for “ post-office letter box.” 

[In testimony whereof I, Ellis Spear, Acting Commissioner of Pat- 
ts, have eaused the seal of th Patent Office to be hereunto affixed 
this twenty-sixth day of March, in the vear of our Lord one thou- 
S ind eloht hundred and seventy-five, and of the Independence of 
the United States the ninety-ninth. 

[L. S. | ELLIS SPEAR, 


Acting Commissioner. 


(Endorsed :) Patent Office, Apr. 19, 1875, U.S. A. 
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Notr.—Matter enclosed in brackets stricken out in original. 
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EXAMINER'S Room No. 25. 

U.S. PATENT OFFICE, 
WASHINGTON, D. C., May 11, 1875 
Reissue app n post-ofhice letter box. Filed Apr. 19. 1875. Reissue 
4963, Jul. 9, 1872. Patent 119,212, Sep. 19, ‘71. 


s N. Brooks, adm’r of Linus Yale, dee’d, care M. Plympton, 
245 Bi oadwavy, a 

Claims 5 to 11, inclusive, are informal and incomplete, inasmuch 
as they are made to depend on other claims for their interpretation. 
9 and 10 especially are so ambiguous as not to be intelligible, and 
cannot receive action on their merits. Each claim must define in 
words what it is intended to cover in order to comply with the stat- 
ute. (See C. D.,in ease of J. M. Cornell, O.G., vol. 1, p.573.) Claim 
ois ob Je cted to on the ground that it covers any and all means of 
accom plis shi ng a result. (See C, 1).. in I W oodside, Dee. of 1870, 
}). 1.) [t is also rejected for lack of invention on the ground that, 
it being common to secure doors with catch locks, there 1s no inven- 
tion in the application of such a lock to a particular door. Claim 4 
is met by post-office boxes of similar construction in use In the city 
of New Haven, Conn., as early as 1859, viz., boxes No. 2291 to 2349; 
Also by patent No. 69637, A. Davis, October 1867, advertising. 
The alleged combination set forth in claims 5, 6, 7,5, 11 is denied. 
If existing, the combination is met by the reference cited. 
| F. L. FREEMAN, 

Assistant in Charge. 

BARTLETT, 2d Assistant. 


(Endorsed :) S. N. Brooks. May 11, 1875.  Rej’d. 


‘7S Before the Honorable Commissioner of Patents. 


[n the Matter of the Application of Siras N. Brooks, administrator 
of Linus Yale, Jr., deceased, for reissue of letters patent for post- 
office letter boxes. Filed April 19, 1875 

[Srr: I hereby amend the above-named application by 

erasing all of the claims except ‘the Ist and 2d and inserting 
the following : 

\ “3d. In a series of post-office letter boxes open at one end 

— for the insertion of matter, and having the front formed of 

metallic frames and doors, a locking device attuched to the 
doors by which the postmaster has entire control of access to 
such bexes, substantially as specified.” ] 

Respectfully submitted, 


M. PLYMPTON, Att’y. 
N. B.—Please address me room 1, Patent Office. 


(Endorsed ’ Silas N. Brooks. May 21, ‘75. Amendment A. Can- 
celled per sub. spec’n. Filed Oct. 14, 1876. Patent Office, May 21, 
1875, U.S. A. 


NotTe.— Matter enclosed in brackets stricken out in original. 


Room No. YAS} 
U.S. Patent OFFICE, 
Wasninatron, D. C., May 31, 


heissue app’n post-offic letter box Milled Apri 19,1875. Old pat: 


ah 1] ae a ee 91 Ala: a 
The alleged invention eovered by the 3d claim is met by the mae 


: } } ] } & } ] 1] _— > eI >Bty 
common night lock or bolt applied to hall doors, which olves 


| ; ’ ’ - ] i at ¥ . 
ee to the occupant of the house complete control of the door, SO 
} ; } . : 
that it cannot be opened even with a proper key. The so- 


1] 2 . } = . om . : l . . 
called invention is mere double use, and the claim must be rejected 


P.. a PREEMAN, 
Ags siSi lant mn f harae . 


BDARTLEc YT. 2d Assistant. 
(endorsed ». N Dro KS. \] Ly oa. i Reid. 


. . ‘ : ’ : " i > ‘ 
lo the Commissioner of Patents 


muav be reissued to the Yale Lock Manuf seo - toe, Mem Stam- 
] ’ : + f° . + | . . a As , , ] ‘> 
word Connecticut. for the same  lnvention upon the annexed amended EH 


Also that you will recognize Baldwin, Hopkins & Peyton, of 
Washington. D. C., as his duly authorized attorneys, with full power 
{ | bstit ) lication, to make 
| eC patent, and to 
transact al] busine SS 1h the Pate lit ()thee connect dt here with. Ac- 


— 


ying this petition Is an nbstract ol title duly ce ‘tified. as 
required in such cases 
SILAS N. BROOKS, 


The Yale Lock Manufacturing Company concurs in the above 


—- 


ALE LOCK MANUFAC TURING COMPANY. 
HENRY R. TOWNE, President. 


Cancelled per sub Be it known that Linus Yale, Jr., deceased, 
spee n Filed late of Shelburne Falls, in the county of Frank- 
April 13,1877. lin and State of Massachusetts, during his 


vented a new and useful improve- 

ment in doors for post-office boxes, and I, Silas N. Brooks, admini 

trator of the estate of the said Linus Yale, Jr., deceased, do hereby 
eclare the following to be a full, clear, and exact description 


. tar ana) , ; roe] sok t 3 ‘icoinal a) 
NoTE.—Matter enclosed in brackets stricken out in original. 
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thereof sufficient to enable others skilled in the arts to understand, 
make, and use the same, reference being had to the accompanying 
drawing forming a part of this spec ification, in which— 

Figure 1 is an elevation taken from the front or delivery side of a 
series of boxes. 

Figure 2 is a vertical section through the same, and 

Figure 5 is a front elevation of a simple box-frame with the door 
open. 
This invention relates to an improvement in the fronts of post- 
office boxes, and consists in making said fronts, including the doors 
and box frames, of metal, said box frames being constructed so as to 
overlap and cover, in whole or in part, the front edges of the wooden 
pigeon holes to which they are affixed. 

The hody of the boxes is to be made of wood in the usual Manner, 
VIZ , a series of pigeon holes, but the front of the box and the door 
frame are made of iron or other suitable metal. Each door frame 
or box front is so made that it aids in covering the edges of the 
wooden partitions or pigeon holes, and 1s connected with the other 
frames above, below, and on each side of it in such manner that the 
frames will make a continuous frontage, no part of which can be 
removed from the outside without pullin g down other parts. Each 
frame made, as before stated, of metal has all around it a flange, aa, 
which protect s the outside or edges of the wood-work. The sides of 
the frames } 6 enter and fit closely against the wood forming the 
pigeon holes, and may be continuous or not tched out at intervals, 
and each frame has attached to it one leaf of two or more hinges, ce. 

The door may be of any desirable metal, solid where the lock d is 

attached, and having an opening, e, below, in which a plate 
1S | of glass is secured. I prefer to locate rods, f f, behind 7 
plate to prevent the introduction of a hi: ind if the glass be 
broken. ‘The door is so constructed that whei ‘n shut it enters within 
the frame, so that it cannot be lifted from its hinges. When the 
frames are all in place each frame is riveted through the wood-work 
to its four neighbors (see hh, Fig. 2), and in this way form a con- 
tinuous metal frontage. The door for each 
Erase and insert C, frame has a small spring bolt,7,and a lock, d, 
Mar. 14, 1877. attached to it, [the two operating together and 
forming] in the hands of the postmaster a 
perfect safeguard against all entrance to the box by means of the 
key, as is more particularly set forth in letters patent granted to me 
on the 24th day of October, 1871, and numbered 120,177. 

What I claim as the invention of the said Linus Yale, Jr., de- 
ceased, 1s— 

The combination, substantially as specified, of a metallic door 
provided with a lock, and a metallic frame 

Erase per am/’nd’t, to which the door is hinged, the said frame 
Mar. 14, 1877. being adapted to fit [into] and be secured to 


fri 


Per am’nd't, April 7, the end of a pigeon hole open at the rear end. 


Y — _ - — 4 a * _ > ' 
NoTe.—Matter enclosed in brackets stricken out in orignal 
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483 UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from tlie digest 


of this office of all assignments, agreements, licenses, powers of at- 
torney, and other instruments of writing found of record under or 
relating to letters patent granted to Linus Yale, Jr., deceased, by 
Silas N. Brooks, administrator, No. 119,212, September 19, 1871. 
ceissued July 9, 1872, No. 4965, for “ post-office letter box.” 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Othce to be hereunto 
attixed this thirteenth dav of October, in the vear of our Lord one 
thousand eight hundred and seventy-six, and of the Independence: 
OT ti ly ted States thi one at ndred ind first 

i i cA vil i B44 ‘ A ah iata G3 : 
[L. s W. H. DOOLITTLE, 
Acting Commission 


‘QIS] ‘ yO) OOLL( 7,SSU JO ‘Sqy } UIP. ‘SYOOIG N ~~ (° PISLOPUST ) 
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485 DEPARTMENT OF THE INTERIOR, 
U.S. Parent OFFICE, 
W ASHINGT¢ IN; D. C., November 2, 1876. 


App. P. O. letter box. Filed April 19, 1875. 
(Reissue.) 


Silas N. Brooks, admi’st’r Linus Yale, Jr., deceased, care Baldwin, 

Hopkins & Peyton, present: 

This application has been reconsidered as amended. Subject- 
matter of the fifth claim is not described in the specification. Apart 
from this, however, it is objected to as presenting subject-matter for 
a separate application. . 
F. L. FREEMAN, Ex. 
FISHER. 

(Endorsed :) S. N. Brooks. Nov. 2, 1876. Rej’d. 


In the Matter of the Reissue Application of Stras N. Brooks for 
post-office box. Kiled April 19, LS75. 
WASHINGTON, D. C., Nov. 2, 1876. 
To the Commissioner of Patents. 
Str: Baldwin, Hopkins & Peyton, of this city, are hereby ap- 
pointed substituted attorneys in the above-mentioned application. 
Respectfully, MARCUS 8. HOPKINS, Att'y. 


(Endorsed :) Power of attorney. Silas N. Brooks. Post-office box. 
Filed April 19,1875. Patent Office, Nov. 7, 1876, U.S. A. 


A4AS6 In the United States Patent Office. 


In the Matter of the Reissue Application of Stras N. Brooks for 
letters patent for post-office box. Filed April 9, 1875. 
W asHIneTon, D. C., March 14, 1877. 
To the Commissioner of Patents. 

Sir: Amend the above-mentioned application as follows: 

In reply to the official letter of November 2, 1876, we would sug- 
gest that if a lock or guard or “ device ” per se were to be claimed in 
an application for improvements in post-office letter boxes, then a 
division could be properly required ; but whena mere combination 
of a fastening device with a post-office lock box, or, in other words, 
a post-office lock box provided with such a device, is claimed, then 
a division is not demandable, for in the division both the box and 
the device would have to be shown as they now are. 

There is no objection to a description more in detail than that 
presented if it be insisted upon, but it is submitted that the specifi- 
cation is the same as the patented one, and has once been deemed 
sufficient. As the claim is a broad combination claim, and not for 
the specific construction of the spring bolt 7 and lock d, it was sup- 
posed the description would suffice. 

o8—162 


Sa 


2OS rHE YALE LOCK MANUFACTURING CO. VS. 


Add the following claim : 


open at thi ar end 
B, per am’d’t, April (6th. Theecombinati jon of; a pigeon ake anda 
’ # V7. metallic frame secured to [one ] end of it. ] 
Per am‘d't, April 7, n the first claim erase the word “ into 
Ti. SILAS N. BROOKS, 
By attys, BALDWIN, HOPKINS & PEYTON. 
AS7 (Endorsed :) Amendment. S. N. Brooks. March 14, 1877° 


Amendment. (Written across in red ink: Canceled per B 
specification. Fled April 15,1877.) Reissue. Silas N. Brooks. P.O. 
box. Filed Apr. 19, 1875. Patent Office, Mar. 14, 1877, U.S.A. 
Baldwin, Hopkins WN Peyton, solicitors of patents, 25 Grant Place, 


Washington, D. ¢ 
In the United States Patent Office. 


In the Matter of the Reissue Application of Srtas N. Brooks, admin- 
istrator of Linus Yale, Jr., for lotiiea patent for post-office box. 
filed April 19, 187 

WASHINGTON, D. C., March 16, 1877. 

To the Commissioner of Patents. 

Str: Amend the above-mentioned application as follows: Page 
2, line 21, erase “ the two ope rating together and forming” and in- 
sert: [An arm, 4, of wire o1 : other material is attached to the turn- 

ing mechanism of the lock ¢ turough a slot, v, made in the 

C. easing In which the tumblers, &c., are placed. This arm is 

bent at its free end and engages with a pin, m, which is at- 
tached to bolt 27. The casing of this bolt is slotted horizontally at 

n and vertically at 0, in which slots the pin m moves to push out 

and draw in the bolt and to lock it when pushed or thrown out. 

This device forms. | 

SILAS N. BROOKS, 
By att'ys, BALDWIN, HOPKINS & PEYTON. 
(IEndorsed:) S. N. Brooks. Amendment. March 16, 1877. 

488 Amendment. (Written across in red ink: Cancelled per sub. 

spec’n April 15,1877.) S.N. Brooks. P.O. box. R.I. Filed 

Ap] 19,1875. Patent Office, Mar. 16,1877, U.S. A. Baldwin, Hop- 

kins & Peyton, solicitors of Patents, 25 Grant Place, Washington, 

D. C. 

DEPARTMENT OF THE INTERIOR, 
U.S. PATENT OFFICE, 
Wasnincton, D. C., March 23, 1877. 

Silas N. Brooks, administrator of Linus Yale, Jr., deceased, care 

Jaldwin, Hopkins & Peyton, present : 


Case, “ post-office box.” Filed April 19, 1875. Reissue of patent 
reissue No. 4963, July 9, 1872. 


Novre.—Matter enclosed in brackets stricken out in original. 
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This application has been again considered. ‘The letters of refer- 
ence in the amendment should be placed upon the drawing. 
Claim 5 is anticipated by patent No. 57464, to J. O. Beidler, Au- 
cust 28, 1866 (post-office boxes). 
F. L. FREEMAN, Ex. 
FISHER, Assistant. 


(Endorsed :) 8. N. Brooks. Mar. 25,1877. Rej’d. 


1S9 In the United States Patent Office. 


In the Matter of the Application of Stras N. Brooks for letters 
patent for post-oftice lock box. Filed April 19, 1875. 
WasHINGTON, D. C., March 27, 1877. 
To the Commissioner of Patents. 
Str: Amend the above-mentioned application as follows: 
Erase the 5th claim. 
SILAS N. BROOKS, 
By attys, BALDWIN, HOPKINS & PEYTON. 


(Endorsed :) Amendment. S. N. Scie Mar. 27,1877. Amend- 
ment. (Written across in red ink: Canceled per sub.spec’n. Filed 
> gr 13, 1877.) Silas N. Brooks. P. O. lock box. Filed Apr. 
19,1875. Patent Office, Mar. ai, 1877, U.S.A. Baldwin, Hopkins 
& Pe yton, solicitors of patents, 25 Grant Place, Washington, D.C. 


490 - In the United States Patent Office. 


In the Matter of the Reissue Application of Stras N. Brooks for 
letters patent for post-office letter box. Filed April 19, 1875. 


WASHINGTON, D. C., April 7, 1877. 
To the Commissioner of Patents. 
Sin: Amend the above-mentioned application as follows: 
In first claim, last line, before the word “ end,” insert [front], and 
at the end of the claim insert [open at the rear end ]. 
In the last claim, after “ pigeon hole,” insert [open at the rear 
end |. 
Also erase “one” and insert [the front] in the same claim. 
SILAS N. BROOKS, 
By att’ys, BALDWIN, HOPKINS & PEYTON. 


(Endorsed :) Amendment. 8. N. Brooks. April 7,1877. Amend- 
ment. (Written across in red ink: Canceled persub.spec’n. Filed 
April 13, ’77.) Silas N. Brooks. P. O. box. Reissue. Filed Ap’l 
19, 1875. Patent Office, Apr. 7, 1877, U. S. A. Baldwin, Hopkins 
& Peyton, solicitors of patents, 25 Grant Place, W ashington, D. C. 


poe E. Matte re ncaa in ai kets stricken out in original. 
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19] In the United States Patent Office. 


In the Matter of the Reissue Application of SrrAs N. Brooks, ad- 
ministrator of Linus Yale, Jr., for letters patent for post-office 
boxes. Filed April 19, 1570. 

WASHINGTON, D. C., April 12, 1877. 


To the Commissioner of Patents. 
Str: Amend the above-mentioned application as follows: 
Substitute for the original specification and amendments thereto 
the following-amended specification : 


To all whom it may concern: 

Be it known that Linus Yale, Jr., deceased, late of Shelburne Falls, 
in the county of Franklin and State of Massachusetts, during his 
lifetime invented a new and useful improvement in post-office boxes, 
and I, Silas N. Brooks, administrator of the estate of the said Linus 
Yale, Jr., deceased, do hereby declare the following to be a full, clear, 
and exact description thereof sufficient to enable others skilled in 
the arts to understand, construct, and use the same, reference being 
had to the accompanying drawing forming a part of this specifica- 
tion, in which— 

Fig. 1 is an elevation taken from the front or delivery side of a 
series of boxes. 

Fig. 2 is a vertical section through the same, and 

Fig. 3 is a front elevation of a single box frame with the door 
open. 

This invention relates to an improvement in post-office lock boxes, 

and consists in constructing the “front” for closing the outer 
492 ends of such boxes, respectively, of metal doors and frames suit- 

ably hinged together, the frames so arranged as to overlap 
and cover, in whole or in part, the front edges of the boxes to which 
they are to be secured. My invention also consists in providing suit- 
able means for securing such frames to the boxes. 

Lock boxes have heretofore been made in which the doors were 
attached directly to the front ends of the boxes, as shown in the 
patent of Jacob H. Beidler, No. 57464, granted August 28, 1866, but 
the hinging of the doors directly to the sides of the boxes is trouble- 
some and insecure, beeause it leaves the edges of the [ wooden ] boxes 
exposed to convenient attack. 

The body of the boxes may be made of wood in the usual man- 
ner, but the door and door frame which compose the front of the 
boxes, respectively, are made of iron or other suitable metal. Each 
door frame is so made that it aids in covering the edges of the 
wooden partitions forming the walls of the boxes, and is connected 
with other frames above, below, and on each side of it in sueh man- 
ner that the frames will make a continuous metallic frontage, no 
part of which can be removed from the outside without pulling down 
other parts. Each frame made, as before stated, of metal has all 


Notr.— Matter enclosed in brackets stricken out in original. 
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around it a flange, a a, which protects the outside or edges of the 
wood-work. he sides of the frames b b enter and fit closely against 
the wood forming the pigeon holes, and may be continuous or notched 
out at intervals, ‘and each frame has att ached to it one leaf of two or 
more hinges,¢c. The door may be of any desirable metal, solid 
where the lock d is attached, and having an opening, e, below, in 
which a plate of glass is secured. [| prefer to locate rods ff behind 
the plate to prevent the introduction of a hand if the glass be broken. 
The door is so constructed that when shut it enters w ithin the frame, 
so that it cannot be lifted from its hinges. 

‘“Vhen the frames are all in place each frame is riveted through 
the wood-work to its four neighbors (see h h, Fig. 2), and in this way 
a continuous metal frontage is formed. The door for each frame 
has a small spring bolt, 7, i, and a lock, d, attached to it. An arm, 4, 
of wire or other material is attached to the turning mechanism of 

the lock d through a slot, /, made in the casing, in which the 
493 tumblers, &c., are placed. This arm is bent at its free end 

and engages with a pin, m, which is attached to bolt 7. The 
casing of this bolt is slotted horizontally at n and vertically at 0, in 
which slots the pin m moves to push out and draw in the bolt, and 
to lock it when pushed or thrown out. 

This device forms, in the hands of the postmaster, a perfect safe- 
guard against all entrance to the box by means of the key, as is 
more particularly set forth in letters patent granted to me on the 
24th day of October, 1871, and numbered 120,177. 

What I claim as the invention of the said Linus Yale, Jr., de- 
ceased, is—. 

1, As a new article of manufacture a metallic front for post-office 
lock boxes, consisting of a frame and door suitably hinged together, 
and provided with a lock for controlling said door from the outside, 
the said front being adapted to fit and close one end of a box, the 
other end of which is open for the insertion of mail matter, sub- 
stantially as specified. 

The combination, substantially as specified, of several door 
frames and doors with post-office boxes, whereby a continuous metal- 
lic frontage is formed. 

The combination, substantially as specified, of two or more 
metallic frames and doors with post-office boxes, said frames having 
flanges which protect and enclose the front edges of the pigeon hole. 

t. The combination, substantially as specified, of two or more 
metallic frames and doors with post- -oftice boxes, the frames connected 
together by means of rivets passing through them and through the 
wood: work of the pigeon holes. 

The combination, substantially as specified, of a metallic door 
wintiiied with a glass panel and a metallic pigeon-hole frame, to 
which the door is hinged. 

The combination cf a post-office box, open at the rear end, and 
a metallic frame secured to the front end of it, substantially 
specified. 

SILAS N. BROOKS, 
By att’ys, BALDWIN, HOPKINS & PEYTON. 
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(Endorsed:) Amendment. S. N. Brooks, April 15,1877. Sub. 
spec’n. Silas N. Brooks. P. O. boxes. Patent Office, Apr. 15, 
1877, U.S. A. Baldwin, Hopkins & Peyton. 


494 In the United States Patent Office. 


In the Matter of the Reissue Application or Siras N. Brooks, ad- 
ministrator of Linus Yale, Jr., for letters patent for post-office box. 
Filed April 19, 1875. 

W AsHINGTON, D. C., April 16, 1877. 

To the Commissioner of Patents. 

Sir: Amend the above-mentioned application as follows: 

Cancel the original drawings and substitute therefor the drawings 
herewith filed. 

SILAS N. BROOKS, Adm’r, 
By att’ys, BALDWIN, HOPKINS & PEYTON. 

(Endorsed :) Amendment. 8S. N. Brooks, April 16,1877. Amend- 
ment. Silas N. Brooks, administrator Linus Yale, Jr., deceased. 
P.O. boxes. Filed Ap’l 19.75. Patent Office, Apr. 16, 1877, U.S. 
A. Baldwin, Hopkins & Peyton. 


ANS 1875. 
Reissue No. 7625. 


SinAs N. Brooks (administrator of Linus Yale, Jr., deceased, as- 
signor to the Yale Lock Manufacturing Company, of Stamford, 
Conn.), of Chicago, county of Cook, State of Illinois. 


Post-oftice letter boxes. 


Received April 19, 1875. 
Petition, 6 rT 
Athdavit, ‘4 ‘<4 
Specification, - 66 


Drawing, “i ‘i 
Abstract of title, April 19, S75. 
Old patent, reissue No. 4965, July 9, 1872. 
Certificate deposited. 
I. Cash, $30, April 19, 1875. 
Examined, April 16, 1877. Freeman. 
2. Issue, April 17, 1877. FF. A. Seely. 
. Patented September 19, 1871. 
Reissue, July 9, 1872. 
Reissue, April 24, 1877. 
Cir., April 17, 1877. 


~~ 


° 
~ 


* 
oe 


G. M. PLYMPTON, 
245 Broadway, New York City. 
Baldwin, Hopkins & Peyton, present. 


(Written across the face in red ink :)*Reissued July 1, 1879, No. 
S759. 


ib, 


THOMAS L. JAMES. 


ANG UnItTeD STATES PATENT OFFICE. 


Siras N. Brooks, of Chicago, Illinois, administrator of Linus 
Yale, Jr., deceased, assignor to the Yale Lock Manufacturing 
Company, of Stamford, Connecticut. 


Improvement in Post-Ojfice Boxes. 


Specification forming part of Letters Patent No. 119,212, dated Sep- 
tember 19, 1871; Reissue No. 4968, dated July 9, 1872; Reissue 
No. 7625, dated April 24, 1877 ; application filed “April 19, 1879, 

To all whom it may concern: 

Be it known that Linus Yale, Jr., deceased, late of Shelburne Falls, 
in the county of Franklin and State of Massachusetts, during his 
lifetime invented a new and useful improvement in_ post-office 
boxes; and J, Silas N. Brooks, administrator of the estate of the 
said Linus Yale, Jr., deceased, do hereby declare the following to be 
a full, clear, and exact description thereof, sufficient to enable others 
skilled in the arts to understand, construct, and use the same, refer- 
ence being had to the accompanying drawing, forming a part of this 
specification, in which— 

Figure 1 is an elevation taken from the front or delivery side of a 
series of boxes. Fig. 2 is a vertical section through the same, and 
Fig. 3 is a front elevation of a single box frame with the door open. 

This invention relates toan improvement in post-office lock boxes, 
and consists in constructing the front, for closing the outer ends of 
such boxes, respectively, of metal doors and frames suitably hinged 
together, the frames so arranged as to overlap and cover, in whole 
or in part, the front edges of the boxes to which they are to be se- 
cured. My invention also consists in providing suitable means for 
securing such frames to the boxes. 

Lock boxes have heretofore been made in which the doors 

497 were attached directly to the front ends of the boxes, as shown 

in the patent of Jacob H. Beidler, No. 57464, gt ranted August 

28, 1866; but the hinging of the doors direc ‘tly to the sides of the boxes 

is troublesome and insecure, because it leaves the edges of the boxes 

exposed to convenient attack. 

The body of the boxes may be made of wood in the usual manner, 
but the door and door frame which compose the front of the boxes, 
respectively, are made of iron or other suitable metal. Each door 
frame is so made that it aids in covering the edges of the wooden 
partitions forming the walls of the boxes, and is connected with 
other frames above, below, and on each side of it in such a manner 
that the frames will make a continuous metallic frontage, no part of 
which can be removed from the outside without pulling down other 
parts. Each frame, made as before stated of metal, has all around 
it a flange, a a, which protects the outside or edges of the wood-work. 
The sides of the frames 5 } enter and fit closely against the wood 
forming the pigeon holes, and may be continuous or notched out at 
intervals, and each frame has attached to it one leaf of two or more 
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hinges,cc. The door may be of any desirable metal, solid where 
the lock d is attached, and having an opening, e, below, in which a 
plate of glass is secured. I] prefer to locate rods f f behind the plate, 
to prevent the introduction of a hand if the glass be broken. The 
door is so constructed that when shut it enters within the frame so 
that it cannot be lifted from its hinges. When the frames are all in 
place each frame is riveted through the wood-work to its four neigh- 
bors (see h h, Fig. 2), and in this way a continuous metal frontage is 
formed. The door for each frame has a small spring bolt, 7, and a 
lock, d, attached to it. An arm, k, of wire or other material 1s 
attached to the turning mechanism of the lock d, through a slot, J, 
made in the casing, in which the tumblers, &e., are placed. This 
arm is bent at its free end and engages with a pin m, which is attached 
to bolt @. The casing of this bolt 1s slotted horizontally at 7 anid 
vertically at 0, in which slots the pin m moves to pusli out and draw 
in the bolt, and to lock it when pushed or thrown out. 

This device forms, in the hands of the postmaster, a perfect safe- 
ruard against all entrance tothe box by means ot the key, cls is more 
particularly set forth in letters patent granted to me on the 24th 

day of October, 1871, and numbered 120,177. 
19S What I claim as the invention of the said Linus Yale, st. 
deceased, is— 

1. As a new article of manufacture, a metallie front for post-office 
lock boxes, consisting of a frame and door suitably hinged together 
and provided with a lock for controlling said door from the outside, 
the said front being adapted to fit anc close one end of a box, the 
other end of which is open for the insertion of mail matter, sub- 
stantially as specified. 

2. The combination, substantially as specified, of several door 
frames and doors with post-office boxes, whereby a continuous 
metallic frontage is formed. 

». The combination, substantially as specified, of two or more 
metallic frames and doors with post-office boxes, said frames having 
flanges which protect and enclose the front edges of the pigeon hole. 

tL. The combination, substantially as specified, of two or more 
metallic frames and doors with post-office boxes, the frames con- 
nected together by means of rivets passing through them and 
through the wood-work of the pigeon holes. 

o. The combination, substantially as specified, of a metallic door, 
provided with a glass panel and a metallic pigeon-hole frame to 
which the door is hinged. 

6. The combination of a post-office box, open at the rear end, and 
a metallic frame secured to the front end of it, substantially as 
specified. 

SILAS N. BROOKS, 
Administrator of the Estat of Linus Vale, Jr... Deceased. 


Witnesses: 
C.C. KOHLSBAT. 
J. W. EDDY. ‘ 


a 


(Here follows diagram marked page 499.) 


L. YALE, Jr., dec’d. 
S N. Srooks. Administrator, Assignor to the Yale Lock Manufacturing Co. 
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Improvement in post-office boxes. 
‘££. F. I 


DEFENDANTS Exuipir 1879 FILE Wrapper. 


THE 


, 4 Sub-spee’n, 
5. Amendment, 
{ 


U. K. 


5 


April 7, 


of 


YALE 


de 


LOCK 


° ‘é 
t), 


§@@-« 
0. Amendment, Mar. 27, 1877. 


J. A.S., Ex’r- 


MANUFACTURING COMPANY 


Us. 


Tuomas L. JAMES. 


DiPARTMENT OF THE UNTERIOR, 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed Is a true copy from the files of 
this ottice of the file wrapper and contents in the matter of the re- 
issue letters patent granted the Yale Lock Manufacturing Company, 
Brooks, administrator .of L. Yale, Jr., deceased, 


assignee of S. N 


July 1, 1879, No. S785, for improvement In post-office boxes. 


In testimony whereof [. > 


. 


M. Marble. Commissioner of Patents 
bj 


have caused the seal of the Patent Office to be hereunto affixed this 
twenty-first dav of March, in the year of our Lord one thousand 
elglht hundred and elghty-one, and of the Independence of the 


United states the One hundred and fifth. 


[SEAL. | 


39—162 


emeniel 
2 


M. MARBLE, 


Commissioner. 
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To the Commissioner of Patents: 

Your petitioner, The Yale Lock Manufacturing Company of Stam- 

ford, Connecticut, prays that 11 may be allowed to surrender the let- 

ters patent for post-office box patent, September 19, 1871, 
502. =: 119,212, No. 7625, granted 24 April, 1877, to said The Yale 
Lock Manufacturing Company, whereof said The Yale Lock 
Manufacturing Company is now sole owner, and that letters patent 
may be reissued to it, the said company, for the same invention upon 
the annexed amended specification. 

Also that you will recognize Baldwin, Hopkins & Peyton, of 
Washington, D. C., as its duly authorized attorney, with full power 
of revocation and substitution, to prosecute this application, to make 
alterations and amendments therein, to receive the patent, and to 
transact all business in the Patent Office connected therewith. 

Accompanying this petition is an abstract of title, duly certified 
as required In such cases 

THE YALE LOCK MANUFACTURING 
COMPANY, 
it. @.) By HENRY RR. TOWNE, President. 


We concur in the above petition, surrender, and power of at- 
torney. 
THE YALE LOCK MANUFACTURING 
COMPANY, 
[n. s.] By HENRY R. TOWNE, President. 


To all whom it may concern : 

Be it known that Linus Yale, Jr.. deceased, late of Sheiburne Falls, 
in the county of Franklin and State of Massachusetts, during his 
lifetime invented a new and useful improvement in post-office boxes, 
and [we], The Yale Lock Manufacturing Company, assignee of the 


entire right and title to said invention, by [our] president, hereby 


declare that the following is a full, clear, and exact deseription 
thereof, sufhicient to enable others skilled in the arts to understand, 
make, and use the same, reference being had to the accompanying 
drawings forming part of this specification, In which— 


Figure 1 isan elevation taken from the front or delivery side of a 


series of boxes. 
igure 2 


| is a vertical section through the same, and 


io : 
. igure ois a front elevation of a single box frame with the 
door open. 

This invention consists In an improvement in the construction 
of post-office boxes, and its chief feature is the combination of a tier 
of pigeon holes made of wood with a continuous frontage of metal, 
such frontage consisting of doors and their frames, which latter 
eover the ends of the boards which form the pigeon holes. A series 


of wooden pigeon holes, open at the rear and covered at the front or 


on ‘> 
et > 


Norke.—Matter enclo-ed in brackets stricken out in original. 


THOMAS L. JAMES. BOG 


on the outside by a permanent glass front, is very old, and such a 
series Was used for post-otfice boxes and in hotels as a receptacle for 
keys, cards, letters, ete. There has also been in use a series of 
wooden pigeon holes, each provided at one end with a door, as 
described in the patent granted to Jacob H., Beidler May 28, 1866, 
but in this patent the door is described as hinged to the wood and 
the construction is consequently insecure, as an ordinary pocket 
knife or small chisel will, even in inexperienced hands, suffice to cut 
away the wood or pry off the door so that the boxes may be en- 
tered, 

Pigeon holes made of iron or other metal are difficult to con- 
struct and very costly, but such pigeon holes, each provided with 
an ordinary metal door, would be sufficiently secure. Such a de- 
gree of security at comparatively a low cost is attained by covering 
the front of a series of wooden pigeon holes with a continuous me- 
tallie frontage—that 1S, a frontage which presents al continuous sur- 
face of metal; or, in other words, a surface which covers the ends of 
the wooden pigeon holes in such manner that those portions of 
the wood to which the metallic frames are attached cannot be at- 
tacked when the doors making part of the frontage are closed. In 
comstructing Yale’s invention the body of the boxes or the series of 
pigeon holes is to be made of wood in any usual manner, and the 
fronts thereof, viz., the doors and their frames, are to be made of 1ron 
or other suitable metal. 

Fach door frame is of such size that it aids in covering the ends 
of the wooden partitions that form the pigeon holes to which it is 
applied, and these frames (see figure 1) are of such size and shape 
that where a series of them are combined with a series of pigeon 
holes they cover the whole of the ends of the wood. 

Each door frame isa plate of metal, a a, which, when in 
504 place, overlaps a part of the ends of the wood-work surround- 
Ing the pigeon hole, the outside of the frame enclosing a 
greater area than the orifice of the pigeon hole, and each frame has 
an ear, 66, which enters the pigeon hole; but this ear may be either 
continuous or notched out at intervals. The door is of iron or other 
metal. solid at top and having an opening, e, below, in which a plate 
of glass is secured and is hinged to the frame as at cc. It 1s pref- 
erable to locate rods ff behind the plate so as to prevent the in- 
troduction of a hand if the glass be broken and so to form and 
hinge the door that when shut it enters within the frame, so that it 
cannot be lifted from its hinges when shut. 

When the frames are all in place each frame is riveted or bolted 
to the wood-work to fasten it thereto, and is also riveted or bolted to 
its four neighbors to secure the frames to each other (see / A, figure 
2). Thus each frame is secured to the wood-work so that it cannot be 
removed till the rivet or the wood-work is cut away or broken. 

When all the frames are 1n place a continuous metallic frontage 
protecting the wood-work is presented upon the outside of the series 
of boxes—that is, the side where the public can approach the boxes. 

Each door has a lock attached to it, the bolt of which is actuated 
through the intervention of an arm, 4, in the manner and for the 
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purposes set forth in a patent granted for the invention of Linus 
Yale, Jr., on the 24th day of October, IS71, No. 120,177. 


is not claimed 


[We do not claim] as of Yale’s invention an iron door in an iron 


frame, as such doors — been used in safe vaults and for furnaces. 

What is claimed as the invention of said Linus Yale, Jr., de- 
ceased, is— 

First. The combination, substantially as specified, of a series of 
metallic door frames and doors with a series of wooden pigeon holes, 
whereby a series of post-office boxes with a continuous metallic front- 
age is formed. 

Second. The combination, substantially as described, of a series 

of wooden pigeon holes with a series of metallic door frames 
DOD and doors, and with rivets or bolts which attach the frames 

to the wood-work, whereby a continuous metallic frontage 
secured to the wood-work of pigeon holes Is obtained. 

Third. The combination, substantially as described, of a series of 
wooden pigeon holes with a series of metallic door frames and doors, 
and with rivets or bolts which attach the frames both to the wood- 
work and to each other, the combination being substantially such as 
deseribed. 

fourth. The combination of a metallic door with a glass panel 
and with a frame to which the door is hinged, said frame being so 
constructed as to cover a part of the ends of yaed wooden partitions 
forming pigeon holes and being applied thereto, the combination 
being substantially as Spec ified. 

Kifth. The combination of a post-othiee box. or pigeon hole open 
at the rear, with a metallic frame and door to protect the front end 
of it. 

In testimony that the said company claims the foregoing | we] it 
hereunto aflixes [our | hand and seal this 14th day of May, A. D. 


1S79. 
THE YALE LOCK MANUFACT- 
URING COMPANY, 
[u.s.] By HENRY R. TOWNE, President. 


Witnesses : 
SCHUYLER MERRITT. 
FRANKLIN UNDERHILL. 


STATE OF CONNECTICUT, | 
County of Fairfiecd, 
Henry R. Towne, president of the Yale Lock Manufacturing Com- 

pany, the within named petitioner, being duly sworn, doth depose 

and say that he verily believes that by reason of an insufficient or 
defective specification the aforesaid letters patent granted to peti- 
tioner are inoperative = invalid ; that the said error has arisen by 
1n: einlaaseiaia: accident, or mistake, ane W nithout any fraudulent or 


—_ — ————— — — 
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deceptive intention, to the best of his knowledge or belief; 
906 that the entire interest in said letters patent is vested in peti- 

tioner; that he verily believes the said Linus Yaie, Jr., to be 
the original and first inventor of the invention set forth and claimed 
in the foregoing amended specification, and that the said Linus 
Yale, Jr., is now deceased. 


HENRY R. TOWNE. 


Sworn to and subseribed before me this 14th day of ay. ay, 187! 
{Sy SCHUYLER MERRITT. 
. Notary Public for Connecticut. 


(indorsed :) Reissue application. The Yale Lock Manufacturing 
Company. “ Post office box.” Patent Office U.S., May 25, 1879. 


Tue Unirev Srates PATENT OFFICE. 
To al] Persons LO whom these presents shall COnNLEe, Greeting : 


This is to certify that careful search has been made of the digest 
of this office, and no asslonment, agreement, license, power of attor- 
ney, or other instrument of writing is found of record under or re- 
lating to reissued letters patent granted to S. N. Brooks, adminis- 
trater of L. Yale, Jr., deceased, assignor to the Yale Lock Manu- 
facturing Company April 24, 1877, No. 7625, “ Post office boxes,” 
sinee date of the reissue. 

In testimony whereof I, W. TH. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this twenty-first day of May, in the year of our Lord one 
— isand eight hundred and seventy-nine, and of the Independence 

f the United States the-one hundred and third. 

W. H. DOOLITTLE, 
Acting © 


Commissioner. 


(indorsed :) Patent Office U.S., May 24, 1879. 


507 ‘To the Commissioner of Patents: 
Your petitioner, The Yale Lock Manufacturing Company 
of Stamford, Connecticut, hereby respectfully represents as follows: 

I. On the Ist day of July, 1879, reissued letters patent of the United 
States were granted to your petitioner, The Yale Lock Manufact- 
uring Company, as assignee, by mesne assignments, of Linus Yale, 
Jr., for an-improvement in post-office boxes, No. 8783, and your 
petitioners are now the sole and exclusive owners of said letters 
patent. 

Il. The circuit court of the United States for the district of Con- 
necticut, by an opinion filed on the 29th day of June, 1850, in a 
suit therein pending between your petitioners and the Scovill Manu- 
facturing Company, sustained the validity of the said letters patent, 
except the fourth and fifth claims thereof, which claims the said 
court stated in said opinion were improperly included in said re- 
issued patent. 
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Ii. By order of said court in said suit, dated the 6th day of No- 
vember, 1880, the said Yale Lock Manufacturing Company has been 
requir d to disclaim the fourth and fifth claims of said reissued let- 
ters patent for the reasons set forth in said opinion filed June 29, 
LSSQ. 

IV. Your petitioners further represent that they have, therefore, 
reason to believe that said fourth and fifth claims were included in 
said letters patent by mistake, but they allege that said claims were 
so included and made in said reissue without any fraudulent or 
deceptive intention, they then verily believing and now believing 
that said Linus Yale, Jr., was the first and original inventor of the 
invention deseribed in said fourth and fifth claims. 

Your petitioners, therefore, for the purpose of complying with the 
requirements of law and with the said order of said court, do hereby 
enter their disclaimer to the fourth and. fifth claims of said letters 

patent reissue No. 8783, such claims being those parts of 
508 the said inventions of Linus Yale, Jr., patented as aforesaid 

which your petitioners do not choose to claim or hold by 
virtue of said reissued letters patent. 

Witness the signature and corporate seal of the said Yale Lock 
Manufacturing Company this eighteenth day of November, 1850. 

[ne s.] THE YALE LOCK MANUFACTURING 
COMPANY, 
By HENRY R. TOWNE, President. 

Witnesses: 

M.D. OGDEN, Jr. 
SCHUYLER MERRITT. 

(Endorsed :) Yale Lock Manufacturing Company. Reissue No. 
S783. Disclaimer. U.S. Patent Office, Nov. 29, 1880. O. G., Dee. 
aT) 


1S79. 
Reissue No. S783. 


Tite Yarner Lock MANUFACTURING CoMPANY, assigneeof S. N. Brooks 


administrater of L. Yale, Jr., deceased, of Stamford, county of 
State of Connecticut. 


Post-oftice boxes. 


Reeeived May 25, 1879. 
Petition, sc“ «4 
Athdavit, 
Specification, 
Drawing, 
Abstract of title, “ 24, “ 

Old patent, reissue No. 7625, April 24, 1877. 

Reissue No. 4963, July 9, 1872; No. 119,212, Sept. 19, 1871. 
Cert. dep. 

l. Cash, S50, May 23, 1879. 

Examined June 11, ’79. =F. L. Freeman. 


VO~7 


CC. 


THOMAS L. JAMES. 
2. Issue June 12,79. F. A. Seely. 
Patented Sept. 19, 1871. 
Reissued July 9, 1872. 
O09 3. Reissued April 24, 1877. 
Reissued July 1, 1879. 
Circular June 13, 1879. 
Baldwin, Hopkins & Peyton, present. 
(Written across face in red ink:) $10 with disclaimer filed No- 
vember 29, 1880. 
UNITED STATES PATENT OFFICE. 


The YAare Lock MANUFACTURING COMPANY OF STAMFORD, CoN- 
NEcTICUT, assignee of S. N. Brooks, administrator of L. Yale, Jr., 
( Deceased). 
Tinprovwe ment in Post- Office Boxe Ss. ‘ 


Specification forming part of Letters Patent No. 119,212, dated Sep- 
tember 19, 1871; Reissue No. 4963, dated July 9, 1872; Reissue 
No. 7625, dated April 24, 1877; Reissue No. 8785, dated July 1, 
1870; application filed May 23, 1879. 

To all whom it may concern: 

Be it known that Linus Yale, Jr. (deceased), late of Shelburne 
Falls, in the county of Franklin and State of Massachusetts, during 
his lifetime invented a new and useful improvement in post-office 
boxes; and the Yale Lock Manufacturing Company, assignee of the 
entire right and title to said invention, does, by its president, hereby 
declare that the following is a full, clear, and exact description 
thereof, suthicient to enable others skilled in the arts to understand, 
make, and use the same, reference being had to the accompanying 
drawings forming part of this specification, in which— 

Figure 1 is an elevation taken from the front or delivery side of 
a series ot boxes. Fig. 2 is a vertical section through the same, 
and Fig. 3 isa front elevation of a single box frame with the door 
Opell. 

This invention consists in an improvement in the construc- 

510 tion of post-office boxes, and its chief feature is the combination 

of a tier of pigeon holes made-of wood with a continuous 
frontage of metal, such frontage consisting of doors and their frames, 
which latter cover the ends of the boards which form the pigeon 
holes. A series of wooden pigeon holes open at the rear and cov- 
ered at the front or on the outside by a permanent glass front 1s 
very old, and such a series was used for post-office boxes and in 
hotels as a receptacle for keys, cards, letters, &. There has also 
been in use a series of wooden pigeon holes, each provided at one 

end with a door, as described in the patent granted to Jacob H. 

Biedler May 28, 1866; but in this patent the door is described as 

hinged to the wood, and the construction is consequently insecure, 

as an ordinary pocket knife or small chisel will, even in inexperi- 
enced hands, suffice to cut away the wood or pry off the door, so 
that the boxes may be entered. 
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Pigeon holes made of iron or other metal are difficult to construct 
and very costly, but such pigeon holes, each provided with an ordi- 
nary metal door, would be sufficiently secure. Such a degree of 
security al comparat vely a low cost is attained by covering the 
front of a series of wooden pigeon holes with a continuous metallic 
frontage —that Is. cl frontage which presents ral continuous surface of 
metal, or, in oth F words, a surface which covers the ends of the 

n such manner that those portions of the wood 
to which the metallic fr ached cannot be attacked when 
the doors making part of the frontage are closed. In constructing 
Yale’s invention the body of the boxes or the series of pigeon holes 
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in any usual manner, and the fronts thereof, 
V1Z.. the doors and Line Ir frame Ss, are to be made of Woh or other 
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suitable metal. 
] f ] . : saad , ' 
ich door trams Ss Ot SUCT) SIZE that lt aids 1h) covering the ends 
of the wooden partitions that form the pigeon holes to which it is 


applied, and these frames (see Fig. 1) are of such size and shape 
that where a series of them are combined with a series of pigeon 

holes they eover the whole of the ends of the wood. 
Each door frame is a plate of metal,aa, which, when in place, over- 
lapsa part of the ends of the wood-work surrounding the pigeon hole, 
the outside of the frame inclosing a greater are ea than the orifice 


r 
Oil of the pigeon hole, and each frame has‘an ear, 6 6, which en- 
ters the pigeon hole; but this ear may be either continuous 
or notched out at intervals. The door is of iron or other metal, 
solid at top, and having an opening, e, below, in which a_ plate of 


olass IS Secu rt d. and Is hina d ce the frame, AS AUC C. It is prefer- 


able to loeate rods f f behind the Dp! ite, so as to prevent the intro- 
duction of a hand if thi olass be brokei, and so to form ana hinge 
the door that when shut it enters within the frame. so that it can- 


not be I'fted from its hinges when shut. 

Whi 1} the frames are all in place each frame Is riveted or bolt ed 
to the wood-work to fasten it thereto, and is also riveted or bolted to 
Its four miaivon to secure the frames to each other (see h h, Fig. 2). 
Thu each Irame Is seeured to the wood-work, SO that it eannot be 
removed till the rivet or the wood-work is cut away or broken. 

When all the frames are in place a continuous metallic frontage 
protecting the wood-work is presen cs _ wn the outside of the series 


of boxes —thriat Is thie Sidie Will re the ibli le Cal approach the boxes. 


Rach door has cl lo k btn hed LO 4 we bolt ol which is actuated 
through the intervention of an arm, / in the manner and for the 
purposes set forth ina patent granted for the invention of Linus 
Yale. Jr. on the 24th day of October, 1S71, No. 120.177. 

An irol ) ame Is not claimed as of Yale’s inven- 
tion, as such doors have been used in safe vaults and for furnaces. 

What is claimed as the invention of said Linus Yale. Jr. (de- 
ceased), is— 

. The COT bit lation, substantially lS specified, of cl serles of ne- 
tallic door frames and doors with a series of wooden pigeon holes, 
whereby a series of post-oftice boxes with a continuous metallie front- 


age is formed. 
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2. The combination, substantially as deseribed, of a series of 

512 wooden pigeon holes with a series of metallic door frames and 

doors, and with rivets or bolts which attach the frames to the 

wood-work, whereby a continuous metallic frontage secured to the 
wood-work of pigeon holes is obtained. 

3. The combination, substantially as described, of a series of 
wooden pigeon holes with a series of metallic door frarnes and doors, 
and with rivets or bolts which attach the frames both to the wood- 
work and to each other, the combination being substantially such 
as described. 

4. The combination of a metallic door with a glass panel and with 
a frame to which the door is hinged, said frame being so constructed 
as to cover a part of the ends of the wooden partitions forming 
pigeon holes and being applied thereto, the combination being sub- 
stantially as specified. 

5. The combination of a post-oftice box or pigeon hole, open at 
the rear, with a metallic frame and door to protect the front end of it. 

In testimony that the said company claims the foregoing it here- 
unto affixes its hand and seal this 14th day of May, A. D. 1879. 

[L.s. | THE YALE LOCK MANUFACTURING 
COMPANY, 
By HENRY R. TOWNE, President. 

Witnesess : 

SCHUYLER MERRITT, 
RRANKLIN UNDERHILL, 


(Ifere follows diagram marked p. 5135.) 


514 1879. 
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Application papers. 
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Title: Improvement in post-ofhe boxes. 


Ex.: M. McK., J. A. W. 


(Endorsed :) I. W. Reissue, 1879. 


515 DEFENDANTS Exurpir Davis Patent. J. A.S., Ex’r. 


The YALE Lock MANUFACTURING COMPANY 


Thomas L. JAMES. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons LO whom these presents shall Cone, Greeting : 

This is to certifv that the annexed Is a true copy from the records 
of this office of the letters patent eranted Asahel Davis October 5, 
1867, No. 69637, for device, for advertising. 

[n testimony whereof I, Ek. M. Marble, Commissioner of Patents, 
have caus d the seal of the Patent thee to be hereunto affixed this 
tw nty-seventh day of May, in the vear of our Lord one thousand 
eloht hundred and eighty-one, and of the [Independence of the 
United States the one hundred and fifth. 

[seAL.] i. M. MARBLE, 


Commissioner. 
~~ > a > ES ers 
516 No. 69637. 


The United States of America to all to whom these letters patent 
shall come: 

Whereas Asahel Davis, of Lowell, Massachusetts, has alleged that 
he has invented a new and useful device for advertising, which he 
states has not been known or used before such invention; has 
made oath that he is a citizen of the United States: that he does 
verily believe that he 1s the original and first inventor or discoverer 
of the said invention, and that the same hath not, to the best of his 
knowledge and belief, been previously known or used ; has paid into 
the ‘Treasury of the United States the sum of thirty-five dollars, and 

to the Commissioner of Patents praying that a 


presented a petition 
patent may be issued therefor: 

These are, therefore, to grant, according to law, to the said Ashael 
Davis, his heirs, administrators, or assigns, for the term of seventeen 
years from the eighth day of October, one thousand eight hundred 
and sixty-seven, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used, the said in- 
vention, a description whereof is given in the schedule hereunto an- 
nexed and made a part of these presents. 

In testimony whereof I have caused these letters patent and the 
seal of the Patent Office to be hereunto athxed. 

Given under my hand, at the city of Washington, this eighth day 
of October, in the year of our Lord one thousand eight hundred and 
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sixty-seven, and of the Independence of the United States of America 
the ninety-second. 
[ SEAL. ] W. T. OTTO, 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
A. M. STOUT, 


Acting Commissioner of Patents. 


517 The Schedule Referred to in these Letters Patent and Making Part 
of the Same. 


To all whom it may concern: 

Be it known that I, Asabel Davis, of Lowell, in the county of 
Middlesex and State of Massachusetts, have invented a new and 
Improved method for the exchange of local business intelligence, 
and I do hereby declare that the following is a full and exact de- 
scription of the same, reference being had to the annexed drawings 
and to the letters marked thereon. 

The nature of my invention consists In making a case of drawers 
to be placed in places of general resort, the drawers to be hired out 
to different individuals. In the front of each drawer there is a place 
to insert a card, on which is written the want or wants of the pro- 
prietor of the drawer. There is also asht in front of the drawer 
through which any one may drop ina written reply. The case may 
be made with pigeon holes with doors to lock instead of drawers if 
found more convenient. 

To enable others to make and use my invention I will now pro- 
ceed to deseribe its construction. I make a case with any desirable 
number of drawers or pigeon holes, each drawer being separated 
from the others with a lock and a key numbered to correspond with 
its lock. 
bv reference to the annexed drawings it will be seen that A A A 
represent the front, side, and top of the case or frame for the drawers, 
the drawers being numbered 1, 2,3, and 4. I make the front of the 
drawers with an iron frame or moulding, E. In this moulding or 
frame there is a plate of glass, B. Bebind this glass there is placed 
the wire e, shown by the dotted red lines, the ends of which are in- 
serted in the sides of the drawer inside of the glass between that and 
the wire e. When the drawer is opened is placed the card of the 
proprietor of the drawer, on which is written his wants, as shown in 
the drawings. 

Che glass is of less height than the opening in the iron frame, 
extending only up to the line C, leaving the aperture or slit D, 
through which cards or replies in writing may be dropped into the 
drawer. 


518 Claim. 


What I claim as my invention, and desire to secure by letters pat- 


ent, is making a case of drawers or pigeon holes with a place in the 
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front of each drawer for a card, showing the wants of the proprietor, 


with a drawer or pigeon hole receptacle back for the reception of 
replies, when constructed substantially as described. 
ASAHEL DAVIS. 


Witnesses: 
NATHANIEL HILL, J! 
ELLA F. EMERSON. 
PHIL. Y. DAVIS. 


Ex’d: E. A. M., H. M. H. 
(Ifere follows diagram marked p. 519.) 


520 DerreNpDANtT’s Exutpir Fort WAYNE STIPULATION. J. A.S., 
lex’r. 
United States for the Southern District of New 


y ork. 


Yate Lock MANUFACTURING Company vs. THoMAS L. JAMES 


Circuit Court of the 


It is herel yy stipulated and agreed that from 1861 to the present 
time, at the post t office at be rt Wayne, Indiana, there have been pub- 
licly known a large number—about 3800—post-ofhice letter boxes, 
arranged in vertical and horizontal tiers or series, open at the rear 
and severally closed at the front by a hinge door controlled by a 
low k. and that during that time said boxes have been used and rented 
in the same proportion as post-office boxes are ordinarily rented—. ¢., 
at least three-quarters. 

A particular description of the construction of said boxes Is as 
follows: 

The upright and horizontal partitions are made of poplar wood 
of one-half an inch thickness. At the front the horizontal parti- 
tions project seven-sixteenths of an inch—or the thickness of the 
doors—beyond the upl jolt partitions. 

Each box or pigeon hole 1s two and five-eighths inches high and 
four and one-half inches wide. 

T he door of e: ich box 1s made of black walnut wood. It 1S hinged 
to the under ide of the horizontal partition, which forms the top of 
the box. The bottom of the door opposite the hinge Is slightly bev- 
eled, and the horizontal partition which forms the floor of the box 
is correspondingly beveled, so that when the door is closed a tight 
fit is obtained. In opening, the door swings upwards. In closing, 

it swings down against the beveled edge of the bottom parti- 
\21 = tion and against the ends of the side or vertical partitions, 

which do not project so far as the horizontal partitions by the 
thickness of the door. ; 

An ordinary drawer lock is fastened to the back of the door. Its 
bolt works into a mortise in the bottom or floor partition. 

When the doors of said letter boxes are closed no portion of the 
wood of the t upright partitions is visible from the outside, the doors, 
with the ends of the horizontal partitions, forming a smooth, con- 
tinuous surface. é | 
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The letter boxes arranged as above described have never been 
rifled of their contents. 

Attached hereto, marked 1n ink “ Ft. Wayne” and in yellow paint 
“O10,” is a door and hinge taken from one of said boxes. 

The annexed drawing “illustrates the external appearance of said 
boxes when the doors are closed, A A being the doors; B B the hori- 
zontal partitions; C C being the hinges; D D the line formed by the 
meeting of the adjacent sides of doors; E E being the key-holes. 

No metal-front boxes have ever been introduced in said post office. 

New Y ork, June 16, 1882. 

BETTS, ATTERBURY & BETTS, 
Compl t’s Nol’rs. 
L. WOODFORD, U.S. Att'y, for Def’t. 


(endorsed :) Cireuit court U.S., so. dist. N. Y. Yale Lock M’f’g 
Co. vs. Thomas L. James. Stipulation F. Wayne post office. June 
L6t b, 1882. S. L. Woodford, U.S. att’y, for def’t. 


(Here follows diagram marked p. 522.) 


23 DEFENDANT’s Exutpit Burt Letrer No.1. J. A.S., Ex’r. 
THe YALE Lock MANUFACTURING COMPANY 
vs. 
Thomas L. JAMEs. 


Post Orrice DEPARTMENT, 
WASHINGTON, JD. C., May Q 1882. 
I, Timothy O. Howe, Postmaster General of the United States of 
America, certify that the annexed is a true copy of the original letter 
on file in the oftice of the First Assistant Postmaster General in this 
De ‘partment. 
In te stimony whereof I have he ‘reto set my hand and caused the 
eal of the Post Office Department to be affixed, at the city of Wash- 
ington, the day and year above written. 
[ SEAL. | a. oe HH WE, 
Postmaster General. 
(Copy.) 
WM. L. BURT, 


P ostmaste v< 


Post Orrice, Boston, Mass., Feb’y 8, 1868. 

To the First Assistant Postmaster General, Washington, D. C. 
Sir: I observe your directions, in letter of February 6, to avoid 
the use of any letter box which would involve litigation. 
524 This I will do most certainly; and, further, will, if 1 make 
any changes in my boxes, use none about which there is any 
dispute; rather than do this I should transfer the old letter boxes. 
When I hear from Mr. Taylor in answer to your communication to 
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i 


sent to the use of any box adopted for this office. 
I am, sir, yours very respectfuly, 
WM. L. BURT, 


ostmaster. 


him I will communicate with him directly and secure his free econ- 


525 DereNDANT’s Exurpit Burr Letrrer No.2. J. A.S., Ex’r. 
THe YALE Lock MANUFACTURING COMPANY 
US, 
Thomas L. JAMES. 


Post Orrice DEPARTMENT, 
WASHINGTON, D. C., May 9, 1882. 


[, Timothy O. Howe, Postmaster General ef the United States of 


oni C'( rtify that the annexe “Ly is a true Copy of the orlgini al letter 


on file in the oftice of the First Assistant Postmaster General In this 
Department. 

ie testimony where of I have hereto set my hand and caused the 
seal of the Post Office Department to be aflixed, at the city of Wash- 


ington, cnn anil year above written. 
[SEAL] T. O. HOWE, 
Postmaste r General. 


Wim. |. Burt, postmaste r’. 


Post Orrice, Boston, Mass., June 1, 18608. 
To the First Assistant Postmaster General, Washington, D. C. 


Sir: IT have so far completed the new boxes and drawers for my 
office that I can calculate safely on having them ready for occupancy 
the first day of the coming quarter, July 1. The locks with 

O26 four keys and_ the fittings cost me $4.00 (four dollars) each. 
wish LO charge this directly LO the owners of the box. In 


loing this I wish to give no additional encouragement to the use of 


( 
boxes In my office. The better way, on mature reflection, appears 
as follows, n: imely : Charge the S4 for locks and ke YS, $1.00 upon 
each quarter for the year, and, after the locks are thus paid for, keep 
the increased rat mt dont cues phy mach in other words, all 
aaah s who now pay $2.00 per quarter shall pay $3.00 per quarter, 
and those who now pay $3.00 per quarter shall pay $4.00 per quar- 
ter. ‘This, after paying for the locks, &e., will village sete 
increased revenue from the boxes, or the parties will give them up 
and receive their letters by carrier. I should like to have authority 
to charge $1.00 additional for each quarter for each box to cover 
this expense, making it a separate item, and giving a separate re- 
eipt for the additional charge for four quarters. It will be better 
than to charge the $4.00 outright and leave the box rents as they 
now are. 


Lhe new boxes will enable me at once to reduce my box clerks, as 
no clerk will be required to deliver, but only to place the matier in 
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; 


the boxes, and the corridor being open night and day people can 
have their boxes at their offices or their houses or in the corridor, 
in either case delivering to themselves their own mail matter after 


: we have once placed it properly in the box. 

; If the Department prefer that I should charge the $4 outright for 
; the box and keys, then, I think, we must adhere to our original ar- 
rangement of not increasing the box rents, which are now $8.00 for 
: boxes and $12 for drawers per annum. 

I am, yours respectfully, 

: (Signed) WM. L. BURT, 
Postmaster. 

6 


527 DEFENDANT’S Exuipit Burt Letrer No. 3. J. A.S., Ex’r. 
Toe YALE Lock MANUFACTURING COMPANY 
Us, 
THomas L. JAMES. 


Post Orrice DEPARTMENT, 
WasHineton, D. C., May 9, 1882. 
I, Timothy O. Howe, Postmaster General of the United States of 
America, certify that the annexed is a true copy of the original 
letter on file in the office of the First Assistant Postmaster General 
in this Department. 
[In testimony whereof I have hereto set my hand and caused the 
seal of the Post Office Department to be affixed, at the city of Wash- 
ington, the day and year above written. 
' T. O. HOWE, 
Postmaster General. 
William L. Burt, postmaster. 


Post Orrice, Boston, Mass., June 9, 1868. 
To the First Assistant Postmaster General, Washington, D. C. 
Sir: Can I get your views in reference to the letter I wrote you 
regarding my new boxes in season to change next quarter? 
528 . If you have any doubt, I prefer seeing vou before definite 
instructions are given. 
Your instructions concerning pamphlets received, and, I think, 
will prove satisfactory. 
I am, sir, yours very respectfully, 
(Signed) WM. L. BURT, 


Postmaste g 


529. DeEFEeENDANT’s Exutpit Brooks’ AssigNMentT No. 1. L. C. 
W., U. S. Commissioner, Mav 9th, 1882. 
DEPARTMENT OF THE INTERIOR, 
UnITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records 
of this office of an assignment from 8S. M. Brooks, as administrator, 
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I do hereby sell and assign to the said Yale Lock Manufacturing 
Company all my right, title, and interest in and to the aforesaid 
letters patent of the United States and reissues thereof, and all the 
right, title, and interest of said Linus Yale, Jr., and of his said estate 
therein: 
The same to be held and enjoved by the said Yale Lock Manu- 
ufacturing Company, its successors and assigns, to the full end of 
the terins for which said letters and reissues are severally 
dol granted as fully and entirely as the same would have been 
held and enjoyed by me if this assignment and sale had not 
been made. 
Witness my hand this seventeenth day of February, A. D. 1875. 
SILAS N. BROOKS, 
Adm Es. L. Vale, Jr. 
In presence of— 
H. G. BROOKS. 


Recorded March 29th, 1875. 

Ex’d: C. F., C. L. L. 

Ki. O. M. 

Opened and filed, by consent of counsel for respective parties, this 
26th day of July, A. D. 1882. 


539 DEFENDANT'S Exutpit Brooks AsSsIGNMENT No.2. L.C. W 
[°) S. Commissioner. Mav 9, 1882. 


“7 


DEPARTMENT OF THE INTERIOR. 
UNITED STATES PATENT OFFICE. 
] 


4b 17 : , a , : 7 ee ee a Oe © on ‘ 
lo ‘lil ‘a rsons tO Wilrothh) | reese pore SEllLS Silali Coime, C;reeting: 


certify thi ie annexed isa true copy from the records 
of this office of an assignment from S. N. Brooks, as administrator, 
to the Yale Lock Manufacturing Company, recorded in Liber A 21, 
page 122, and that said annexed copy has been compared by me 
with the original, and that it is a correct transcript thereof and of 
the whole of said original. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
twenty-first day of March, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the 
United States the one hundred and fifth. 

[| SEAL. ] E. M. MARBLE, 


f OTNMISSZIONET. 
Liber A 421, page 122. 


Whereas Silas N. Brooks, of Chicago, Illinois, administrator of 
the estate of Linus Yale. Jr.. deceased, did obtain letters patent of 
the United States for improvement in post-office letter boxes, which 
letters patent are numbered 119,212 and bear date the 19th day of 
September, ir the year one thousand eight hundred and seventy- 
one; and whereas the said patent was reissued July 9, 1872, and 
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numbered 4963; and whereas the Yale Lock Manufacturing Com- 
pany of Stamford, Connecticut, is desirous of acquiring the entire 
interest In the same: 
Now, therefore, to all whom it may concern, be it known that for 
and in consideration of the sum of two dollars, to him in hand 
paid, the receipt of which is hereby acknowledged, he, the 
inistrator as aforesaid, has sold, 
assigned, transferred, and set over, and by these presents 
does sell, assign, transfer, and set over, unto the said The Yale 
Lock Manufacturing Company all the right, title, and interest what- 
soever which he has In and to the said invention or Improvement 
and in and to the letters patent therefor aforesaid, the same to be 
held and enjoyed by the said The Yale Lock Manufacturing Com- 
pany for its own use and behoof and for the use and behoof of its 
SUCCeSSOrS and leval represe ntatives to the { full end of the term for 
which said letters patent are md ay be vranted, as fully and 
entirely as the same would have been hel d and enjoyed by him had 
this assignment and sale not been made. 
In testimony whereof he has hereunto set his hand and aftixed 
his seal this ninth day of October, A. D: 1876. 
SILAS N. BROOKS, [srat.] 
Adm’r of the Estate of Linus Yale. Jr.. Tiennmeail 


[In presence of— 
JAMES ANDREWS. 
JAMES IL. MUCE. 
Recorded Oetober 13. 1876. 
Kx’d: C. F., E. L. L. 
Opened and filed, by consent of counsel for respective parties, 
this 26th day of July, A. D. 1882. 


~_? 


peded said Silas N. Brooks. ‘ 


534. Derrenpant’s Exnuipir Apstract or Titre. L. C. W., US. 
Commissioner. May 19, 1882. 
UNITED STATES PATENT OFFICE. 
To all Persons to whom these presents shall come, Greeting: 

This is to certify that the annexed Is a true copy from the digest 
of this office of all assignments, agreements, licenses, powers of at- 
torney, and other instruments of w riting found of record, up to and 
including Mareh 7, 1881, under or relating to letters patent granted 
to Silas N. Brooks, administrator of Linus Yale, ie deceased, Sep- 


tember 19, 1871, No. 119,212, and reissued July 9, 1872, No. 4963, 
and assignor to the Yale Lock eda act ing Bid April 24, 
ISsii, No. 7620, and July 1, 1S<¢ No. Si So, ‘ post-office letter-box.” 


| 
In testimony whereof I, E. uM. Savide. Commissioner of Patents, 
have caused the seal of the Patent thee to be hereunto affixed this 
fifteenth dav of March, in the vear of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hun dre doand fifth. 


[SEAL. | EK. M. MARBLE, 


( ‘ommassioner. 
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p24 rHE YALE LOCK MANUFACTURING CO. VS. 


. ; ” ° 4 ’ 7 . } . ‘ , oo Bic 2 . 
DoH Cireuit Court of the United States for the Southern District 


YALE Lock MAnNuractrurina Company vs. THomas L. JAMES. 


SHIPMAN, J.: 


rgxy . . oa . aie - } % } al] | f 4 al 
This is a bill In equitv Dased upon the allege 1) IT} Ingement of 
. i < P 


reissued letters patent No. 8% S35, dated July Ist. IST9. which were 

issued to the plaintiff, as assignee of Silas N. Brooks, administrator 

of Linus Yale, . | ! post-oflice boxes. The 

original patent Was ISSL¢ d LO said brooks, cfs adt tninistrator, on Sep- 

tember 19th. 1871. and was reissued three times. The first reissue 

Was applied for Mav 7th, 1S72, and was issued July 9th, S72; the 
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second was applied for April 19th, 1875, and was _ issued 
od April 24th, 1S77: the third was applied for May 14th, 1879. 
The invention was described and the original patent and 
the third ni recited in the opinion which was filed in 
June, 1880, in the case of the present plaintiff against the Scovill 
Manufacturing Company. (1S Blateuf. C. C. R., 248; 35 Fed. Rep., 
255. ) 
The first of the two claims of the first reissue was the first claim 
of the original patent. The second of said claims was as follows: 
The eombinat ion of two or more metallic frames and doors and 
locks with pigeon holes, said frames having tla nges which protect 
and enclose wh) ol] , or 1 part t the front edge S ot Sal 1d pigeon holes. “i 
The defendant. as postmaster In the city of New York and not 
otherwise, used in the post office provided and equipped for him 
by the United States Government wooden post-office boxes 
538 with metallic fronts and doors and open at the rear. They 
were manufactured by the Johnson Rotary Lock Company. 
‘The doors and door frames made a continuous metallic frontage. 
The door frames were secured to each other = to the wood-work as 


follows: At about the middle of each vert cal edge of each door 


frame there was a triangular hole, his with the corresponding 
hole in the adjoining door frame, made a reetangular hole, through 
which the metal fastening bolt, completely filling such hole, was 


passed, the heads of such bolts overlapping the contiguous edges of 


adjoining metallic fronts, and the bolt itself passing through the 
wooden partition between the adjoining pigeon holes and being 
secured at the back thereof within the post-office room by a nut 
screwed upon the end of the bolt. 
539 There were other boxes constructed substantially as above 
deseribed, except lng that the met tal front of each pigeon hole 
was fastened to the wood-work by means of flanges and screws, but 
the serews which attached the frames to the wood-work did not 
attach the frames to each other. 

Neither series of boxes would have infringed either claim of the 
original patent. Each series infringes the Ist and 2nd claims of the 
present reissue, unless these claims are to receive a construction 
which shall — the metalhe frontage to be made continuous by 
rivets, bolts, or fastenings whieh shall attach the frames both to the 
wood-work ed to each adjoining frame. 


~~ 

ir 
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THOMAS L. JAMES. 


The plaintiff insists that these claims should not receive such a 

construction, because it has been found that the invention of 

540 ‘the specification of the re issue, although a broader one than 

was described in the original patent, is the invention which 

the history of the art and the patent show should have been de- 

scribed, and because the first reissue was promptly ap plied for and, 

as issued. included in its second claim, in the view of the plaintiff, 

the same Invention which is described in the Ist and 2nd claims of 
the reissue. 

The defendant says, among other things, that since the cases of 
Brass Co. v. Miller (104 U.S., 350) and Campbell v. James (104 U. 
S., 596) 1t has been settled by the Suprenie Court that the Commis- 
sioner of Patents, in allowing the Ist and 2nd claims, exceeded his 


jurisdic tion, because the invention which was first applied for and 


was “¢ omplete in itself” was clearly, specifically, and fully deseribed 
in the original specification and in the claim, and an ex- 
O41 panded claim would necessarily include an invention which 
was not sought to be described in the original patent; and, 
furthermore, that there could have been no inadvertance or mis- 
take, because the original patent and the accompanying documents 
show that the patentee “did not intend it (the patent) to embrace 
any such broad invention” as was described In the reissue. The 
defendant also says that the patentee, in his application for the first 
reissue, ineflectually endeavored to alter the description of the in- 
vention so as to omit the fastening of the door frames to each other 
as a necessary integral part of the invention, and that the second 
claim of the first reissue cannot fairly be construed to permit such 
omission, and, therefore, that the patentee is estopped from insisting 
upon a broad construction of the Ist and 2nd claims of the 
542 present reissue, and that these claims are objectionable on 
account of the laches of the patentee. The “ file wrapper and 
contents” of the first reissue were not a part of the record in the 
Scovill case. 

It is unquestionable that the patentee, when he made his original 
application, intended to say that his invention did not consist sim- 
ply in making by his combination of metallic doors, door frames, 
and wooden boxes, a continuous metallic frontage, but that it also 
consisted in the way in which the frontage was made continuous, 
viz., by the connection of the adjoining — frames with each other. 
His definite and exact specification shows that he supposed that his 
patentable invention was thus limited. He described with precision 

and clearness that his metallic frontage was to be so con- 
543 structed that the frames were to be fastened to each other at 

top, bottom, and sides, and not. merely to the wood-work. 
“ A specific invention, complete in itself,” was described, “ fully and 
clearly, without ambiguity or obscurity.” Under the definitions 
which are given in the decisions freee have been referred to, and 
in manufacturing Co. v. Ladd (102 U.S., 408), of the inadvertence, 
accident, or mists ake which permits a reissue, when a patent is said 
to be inoperative on account of a defect or insufficiency in the speci- 
fication which arose through said inadvertence or mistake, and also 
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of the nature of the defectiveness or insufficiency which is meant 
by the statute, there was no mistake, although the patentee might 
have fallen into an error of judgment or into an erroneous 
044 conclusion of fact; and, furthermore, the original patent, ac- 
cording to the definitions contained in the recent and perhaps 
in the earlier cases, was not defective nor insufficient, either in its 
descriptive portion or in its claims. 

The second claim of the first reissue, construed in the hight of the 
cotemporaneous facts which are shown in the “ file wrapper and 
contents,’ cannot be fairly construed to mean a metallic frontage irre- 
spective of the fastening of the frames to each other through the 
wood-work. Were this claim to be construed without study of the 
history of the application as it made its way through the Patent 
Office and of the amendments which it was compelled to undergo, 
it would probably receive the construction which naturally belongs | 

to the first claim of the present reissue. 
O40 But the patentee abandoned, under pressure from the Patent 
Office, the clauses in the application which made the fasten- 
ing of the frames to each other to be optional, and abandoned also a 


proposed third claim, which deseribed the box frames as secured to 
the pigeon holes *‘independently of each other by means of screws ' 
or other similar fastening.” In view of the fact that the Patent 
Office excluded from the descriptive part of the specification sugges- 
é 


tions of any other method of fastening than that by which the frames 
were to be fastened to each other, it would be singular if the intent ~ 
of the office was to include in the second claim such other metho 
of construction. If this claim has properly,and the applicant knew 
that it was intended to have, a narrew construction, and of this 
D46 knowledge I think there can be little doubt, the plaintiff 
would not insist that the Istand 2nd claims of the present re- 
issue ought, in view of the decision in Brass Co. v. Miller, supra, to 
be so construed as to be any broader than the third claim, which 
requires the combination of door frames, doors, and pigeon holes to 
be by means of rivets or bolts which attach the frames both to the 
wood-work and to each other. 
There is no infringement and the bill is dismissed. 
Irederic H. Betts, for the plaintiffs; Samuel B. Clarke, ass’t U.S. 
dist. att’y, and George Andrews, for the defendant. 


(Endorsed :) U.S. eireuit court, southern district of N. Y. Yale 
Lock Mfg Co. vs. Jaines. Decision. Shipman, J. U.S. circuit 
1 July 21,1884. Timothy Griffith, clerk. 
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court. Kile 


547 Cireuit Court of the United States for the Southern District 
of New York. 


MANUFACTURING COMPANY 


The YALE Locx 


Us. 
Tuomas L. JAMES. 


This cause having come on to be heard upon pleadings and proofs, 
and having been argued by Frederic H. Betts, Esq., for the com- 


THOMAS L. JAMES. 327 
plainant, and by George Andrews and Samuel B. Clarke, Esqs., for 
defendant, and the court being of the opinion that the defendant 
has not infringed the reissued letters patent set out in the bill of 
complainant, it is ordered, adjudged, and decreed, that the bill of 
complaint herein be, and the same hereby is, dismissed, with the costs 
to the defendant to be taxed. 
O48 (Signed) N. SHIPMAN, Judge. 


(Endorsed :) U.S. cireuit court, So. dist. N. Y. Yale Lock M’f’g 
Co. vs. Thomas L. James. Decree. Elihu Root, U.S. attorney, for 
deft. U.S. circuit court. Filed Aug. 5, 1884. Timothy Griffith, 


clerk. 


O49 And the costs having been taxed by the clerk at six hun- 

dred and fifty-one $j5 ($651;55,;) doilars, the process, plead- 
ings, and decrees, together with other papers filed in said cause, are 
duly annexed hereunto. 

Wherefore let the said Thomas L. James, defendant, recover of 
said The Yale Lock Manufacturing Company, complainant, the sum 
of six hundred and fifty-one and +45 ($651.,5,°;) dollars, the cost and 
charges as taxed. 

Signed and enrolled this 19th day of August, A. D. 1884. 

(S’g’d) JOHN A. SHIELDS, 
Deputy Clerk. 


049} (indorsed :) United States circuit court, southern district 

of New York. Yale Lock M’f’g Co. vs. James. In equity. 
Final record. Elihu Root, def’t’s solicitor. Damages Costs 
——. Total $651,5 Filed August 9, 1884, 1.45 p. m. 
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5d0 Circuit Court of the United States for the Southern District 
of New York. In Equity. 


THe YALE Lock MANUFACTURING COMPANY 
vs. 
Tuomas L. JAMES. 


We hereby consent that the foregoing papers shall constitute the 
record to be sent to the United States Supreme Court by the clerk 
of this court, on the appeal to said Supreme Court in the above- 
entitled cause, without prejudice to any motion hereafter made at 
any time to correct, diminish, or enlarge the record. 

Dated New York, October 15, 1884. 


(S’g'd) BETTS, ATTERBURY & BETTS, 
Per HOYT, Sol’s for Compl t. 
(S’g’d) ELIHU ROOT, U.S. Att'y, for James. 


(Endorsed:) U. S. C. C8. D. N.Y. Yale Lock M’f’g Co. vs, 
James. Stipulation as to record. U.S. circuit court. Filed Oct. 
15,1884. Timothy Griffith, clerk. 
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HH] (jreuit Court of the U.S..Southern Districtof New York. In 
Mquity. 


The YALE Lock MANUFACTURING COMPANY 


THomMas L. JAMEs. 


It is hereby stipulated that the model exhibits and all other ex- 


j i ( ( 4 “ . 4 
hibits other than those included in this record may be sent by the 
clerk of this court to the Supreme Court of the United States on the 
he: ining of the appeal in the above-entitled cause. 

Dated New York, October 14, 1854. 
(Signed) BETTS, ATTERBURY & BETTS, 
Sol’s for Compl't. 
MLITU ROOT, U.S. Atty, for Deft. 


(Iendorsed :) .) oo £5 e 1). N. .¥ The y: ile Lock M’f’ g Co. vs. 
James. + an al gt U. S. cireuit court. 


Hiled Oct. 14, 1854. Timothy Griffith, clerk. 


IL UU nited st ates Cireuit Court, Southern Distriet of New York. 
YALE Lock MANUFACTURING COMPANY vs. THomas LL. JAMEs. 
To the honorable the supret me Court of the United States: 

The appeal of the Yale Lock pacginennnier ie Tammie: 4 the above- 3 
named complainant and appellant, respectfully showeth that upon ft 
the 17th day of February, 1881, the above-named complainant filed 
its bill in the circuit cou rt of the U nited States against the above- 


named defendant and respondent to recover for and restrain an in- 
fringement of reissued letters patent relating LO post-office boxes, ; 
dated July 1, 1ST9, numbered S783, issued to the complainant, as ; 
assl1gnee of Silas N. Brooks, administrator of the estate of Linus Yale, 
Jr., the inventor, as by said bill of complaint will more fully and at . 
large appeal 
ee That upon the 6th day of June, 1SS1, the above-named 
defendant filed his answerto said bill of complaint, admitting 


that the defendant was of the city of New York and United States 
postmaster in said city ; that the letters patent and its reissues were 
issued by the Patent Office, and that a disciaimer was filed. It 
alleges that the defendant has no knowledge if Silas N. Brooks was 
duly appointed administrator of Linus Yale, Jr., or if the adminis- 


~ . } 7 
trator made assicnment of the 


letters patent, or if the complainant 
is a corporation organized es stated in the bill, orit the administra- 
tor or the complainant put the alleged invention into use after the 
issuing of the original and reissued letters patent, or if they per- 
formed all the requirements of the Oe PRC 90 Teh greene ty 
of the original and reissued letters patent, or respecting the alleged 
utility of the invention, or the gen al acquiescence of the public in 

complainant's alleged rights, or the gains or profits complain- 
Dod ant might under certain cireumstanees have made, or respect- 
ing the suits sustaining the patent. 


T 


-- .-» oo 


THOMAS L. JAMES. 


It alleges that the original and reissues that were surrendered 
were not Inoperative or invalid by reason of an insufficient or de- 
fective specification, and that the reissued letters patent are not for 
the same invention as the original, but contain new matter; that 
there Is no invention in the improvement set forth in the reissued 
letters patent; that the patent and its reissues are illegal, because 
the invention there patented is not the invention of the patentee 
solely, but that if there was any invention it was devised, constructed, 
and invented jointly by Yale and W.C. Burt; that the invention 
had been previously known to and used by a number of persons, 
whose names and residences and the places of use are given, and 
that the same had been patented before Yale’s supposed invention. 

It further alleges that the heirs-at-law of Linus Yale, Jr., should 

have been made parties to this suit, and denies that the de- 
oo.  fendant has made or caused to be made, sold or caused to be 

sold, used or caused to be used, the improvement claimed in 
reissued letters patent No. 8783, but that the infringement, if any, 
was by the United States through this defendant as postmaster. 

That on the 8th day of June, 1881, the complainant filed its rep- 
lication in said circuit court, and thereafter proofs on both sides were 
taken therein. 

That on the 24th and 25th days of March, 1884, this cause came 
on for final hearing upon the pleadings and proofs therein, and was 
argued by counsel for the respective parties thereto. 

That on the 5th day of August, 1584, a decree was entered in the 
cause, Wherein it was adjudged and decreed that the complainant’s 
bill of complaint herein be dismissed and that the complainant pay 
to the defendant ihe costs of this suit, to be taxed; that said costs 
were taxed at six hundred and fifty-one 5°, dollars and judgment 

entered accordingly. 
506 Wherefore this appellant appeals from the whole of said de- 

cree of the said circuit court of the United States, and respect- 
fully prays that the decree of said circuit court and the bill, answer, 
pleadings, depositions, evidence, proceedings in the said cause 
may be sent to the Supreme Court of the United States without delay, 
and that thesaid Supreme Court will proceed to hear the said cause 
anew, and that the said decree of the circuit court and every part 
thereof may be reversed and a decree made reversing said decree of 
the circuit court and granting the prayer of said bill with costs or 
such other decree as to the said Supreme Court shall seem Just. 

The above appeal is hereby allowed. 


(Signed) N. SHIPMAN, Judge. 


Due service of the above appeal is hereby admitted. 
New York, Sept. 15th, 1884. | 
(S’g’d) ELIHU ROOT, 
U. 8. Att'y, for Def’t. 


(Endorsed:) U. S. circuit court, southern district of New 
York. Yale Lock Manufacturing Company vs. Thomas L. 
James. Papers on appeal to the Supreme Court. Betts, At- 
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terbury «& Betts, solicitors for compl't, 120 Broadway, New York. 
U.S. circuit court. Filed Sept. 12, 1884. Timothy Griffith, clerk. 


~ = . > ? f ? ‘ 
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Cireuit Court of the United States of America for the Southern Dis- 
trict of New York. in the Seeond Cireutt. 


se s 


THe YALE Lock MANUFACTURING COMPANY 
THomas L. JAMEs. 


Know all men by these presents that we, Henry R. Towne and 
Thomas F. Keating, are held and firmly bound unto the above- 
named Thomas L. James in the sum of six hundred and fifty-one 35, 
(SG01.S0) dollars, LO be paid LO the sald Thomas LL. James: for the 
payment of which, well and truly to be made, we bind ourselves and 
each of us, our and each of our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated thetwenty-seventh day of August, 
in the year of our Lord one thousand eight hundred and eighty- 
four. 

Whereas the above-named Yale Lock Manufacturing Company 
has prosecut d an appeal to the Supre me Court of the United States 
to reverse the decree rendered in the above-entitled suit by the judge 
of the circuit court of the United States for the southern district of 
New York: 

Now. therefore, the condition of this obligation is sucli that if the 
above-named company shail prosecute said appeal to effect and 
answer all damages and costs if said company fail to make its plea 
good, then this obligation shall be void; otherwise the same shall be 
and remain in full force and virtue. 

THOMAS F. KEATING. [1i.s.] 
HENRY R TOWNE. 


Sealed and delivered and taken and acknowledged this 27th day 
of August, 1854, before me, as to Thomas F. Keating. | 
[NOTARIAL SEAL.]  (S’g’d) GEORGE F. MARTENS, 
Notary Public, New York ounty. 


Sealed and delivered and taken and acknowledged this 28th dav 
of August. 1SS4, as to Henry R. Towne, before me— 


| NOTARIAL SEAL. | LL. W. RIKER, 
i Totary it) ic. ‘airtie f - 3 4 
Notary Public, I ld Co., Ct 
559 | Endorsed :] Vol. —, page —. U.S. cireuit court. 
's Bond for costs on —. , proc- 


tor. Filed this — day of ——, 18—. 


” ee etnies 
as : | 


THOMAS L. JAMES. 


Unirep STaTes OF AMERICA, pe 
Southern District of New York, § — 
Thomas F. Keating, being duly sworn, deposes and says that he 
is a freeholder in the State of New York; that he resides at No. 317 
West 23rd St., New York city; that he is worth the sum of thirteen 
hundred and three ,',°; dollars over and above all his just debts and 
liabilities. 


(S’g'd) THOS. F. KEATING. 


Sworn to this 50th day of August, A. D. 1884, before me— 
(S’g'd) TIMOTHY GRIFFITH, 
U. S. Commissioner. 
form & surety approved. 
G. E. P. HOWARD, 
Asst U.S. Atty, in Charge. 
Bond approved. | 


(S'g’d) | N. SHIPMAN, Judge. 
(Iendorsed:) Filed Sept. 12. 188-4. 


560 UNITED STATES OF AMERICA, 88: 


To Thomas L. James, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-four, 
pursuant to an appeal filed in the clerk’s office of the circuit court 
of the United States for the southern district of New York, wherein 
The Yale Lock Manufacturing Company is the appellant and you 
are the appellee, to show cause, If any there be, why the decree re- 
cited in the said appeal should not be reversed and speedy justice 
should not be done to the parties in that behalf. 

Dated New York, the 6th day of September, 1884. 

(S’o’d) N. SHIPMAN, 
Acting as One of the Circuit Judges of the United States 
Circuit Court for the Southern District of New York. 


56] Due service of the above citation is hereby admitted. 
New York, Sept. 15th, 1834. 
(S’g’d) ELIHU ROOT, 


U. 8S. Atty, for Def’t. 
(Endorsed :) Filed Sept. 12, 1884. T. G., el’k. 


562  Uwnitrep States oF AMERICA, a 
“a . . a . > SSS 
Southern District of New York, | 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from 
number one to five hundred & sixty-one, inclusive, contain a true 
and complete transcript of the record and proceedings had in said 


Supreme Court of the Gnited States. 


THe Yate Lock MANUFACTURING 
(COMPANY. 
Appellants, 
October Term. ISS7. 


No. 162. 


THomas L. JAMEs, 
Respondent. 


STATEMENT. 


The bill in the present case charges infringement of letters pat- 
ent for Improvements in post-office boxes, originally cranted to Silas 
N. Brooks, as administrator of Linus Yale, Jr., September 19th, 
[S71, No. 119,212, reissued July %th, 1872 (on application filed May 
ith, 1872), No. 4963, again reissued to the complainant April 24, 
1877 (on application filed April 19th, 1875), No. 7625, and again re- 
issued to the complainant July Ist, IS79, No. S783. 

The bill alleges the sustaining of the reissue No. 7625, in several 
suits. and of the reissue S783 in suit socralnst the Seovil Manufac- 
turing (‘o. (heard before SHirMan, J.) (see same, p. 103). 

It further alleges the filing of a disclaimer on November 29th, 
ISSO, to the 4th and 5th claims of reissue S783 (see same, Pp. 101-2). 

It then alleges infringement (p. 10) by the defendant, as an i- 
Aividual, of the first three claims, and prays for the usual relief. 

The answer of the defendant (p. 9) admits the grant of the original 
patent and its reissues, but alleges that the reissues are for different 
inventions from the original patent. 

It alleges defective parties, owing to the absence of the heirs at 
law of Linus Yale, Jr. 

Admits the filing of the disclaimer, and alleges that the acts com- 
plained of as infringements were done by the defendant as Postmas- 
ter of the United States at New York City. 

Alleges prior knowledge of the invention by a number of persons 
named, and prior descriptions in several patents. 
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the original patent. and of its final reissue that the claims of the re- 
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the structure used by tli lefebdiant Was not an lringement. 
Paogd) this decree thi fppeal Was Taheld 1). 2s to this Court. 


lL. The Court below erred in deciding that the defendant's post- 


, : } . ‘ } , } 
fice boxes cic t infringe the claims, or one of the claims, of thr 
righ parte te 
rd +} ’ . } 
2 Phe Court below errec leeching that thre post- thice DbOXeS 
aaa ohne ye a : 
ot the detenadant clic not mirinege the se eon Cclalli (1 not the first) of 
; . ’ 4 . } ’ ot 
rhe lé ISS ie’ Ns 19.5. (>? July ‘Ith. IS 7. 
TE rr = me =e . 
o>. iT . ourt below errect In not holdine that the original patent - . 
rec cecluod lef lant bye Ws os y 
if construect SO STTICTIV AS TO eXclucte merendant s boNes, Was ill- 


; | a : * , 
operative by “inadvertence. accident ba musteake abd That thie 
| ] 
i 


error Was corrected ip due time by the reissue of Julv 9th. IS72. which 


Was applied for within seven months from the date of the original. 
rayy ‘ ! } ™ . : 
f ‘The Court below erred: bh hot Holding: that the defendant's i 
post-office boxes infringed the second claim of reissue No. S785. 
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5. The Court below erred in not holding that the second claim ot 
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reissue S850 Was tor The nventlon While! included the construction 
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° } 4 ’ ] ° } . . . 
imvention. ant least as to seconad claim thereot., and in not deereelng 
} } yo B. : 
tinnt thre deTendant tact tripe thi Sainte, anal Ih hot orTantine th 
rehiel praved fo} acct ralneiy. 
@ 
The Nature and Value of the Invention. 


‘ 


Before considering the questions of law and faet, which arise in 
‘ onnection with the asslgnm« nts of cigal) it will be usefy] To under- 
stand clearly the nature of the invention described in the patent in a 
sult. 

This same reissue, S7S53. was eonsidered by the same Judge (SHIP- 
MAN, J..) in a suit of this complainant against the Seovil Mannufac- > foe 
turing Co. (18 Blateh., 248: 5 F. R., 288 | 


Judge SHIPMAN S opinion in that case Is found at }). LO3 of this 
re cord. 

In that opinion Judge SHIPMAN concisely stated the nature of the 
invention and the prior state of the art nearly as fully as it has been 
proved in the present case, and we therefore quote from that opinion. 

We do not understand that the views of Judge SHIPMAN have 
undergone any modification, in his later deciston, either in regard to 
the novelty or patentability of the invention. 

He said: 

* The post-office boxes whici were in use before the date of the 
‘invention were either a series of wooden pigeon holes, each box 
is having il permanent class front, or a series of wooden pigeon holes, 
‘each box having a wooden door im front furnished with lock and 
‘key. The contents of the first named kind were inaccessible to 
‘the lessee of the box until he was waited upon by the clerk. The 

latter kind was not economical of space and was not considered 
* safe. 
* is May, LSO7. (ieneral William LL. Burt. then postmaster of 
Boston. conceived the idea of il series of wood boxes finished 
‘with metallic doors and frames for each box, with the rest of the 
wooden front covered or veneered with it contiouous metal casting. 
He caused al plan to be prepared of il box in the Boston post-offiee, 
‘which plan clearly showed his idea. A casting of the metallic front 
" Was made fre Th this plan and was delivered to General Burt. and 
‘was sent to the plaintiff to be fitted with doors and locks. This 
‘continuous metallic frame or front was discarded on account of its 
‘actual or supposed impracticability, and in its stead Mr. Yale invent- 
‘ed the improved box front for a series of boxes, which was subse- 
* quently patented by his administrator, and with which the Boston 
; post-office Wits supplied. So far iS is disclosed by the evidence. 
‘the Burt box fiame was never used in a post-office, and was merely 
‘expernmmental. It originated the invention, but there is no evidence 
which Cin justify 4 finding that Burt Was the inventor.” 
* From the history of the art and the language of the specification 
it appears that the invention consisted in a tier or serves of metal- 
* lie doors and metallic door frames nm combination with a series of 
** opgaotthe 7 pige on-hole XS for post-office boxes. sald series of dos rT frames 
‘ being so constructed with relation to the wood-work and so con- 
‘nected with each other that the frames make a continuous front- 
‘age, no part of which can be removed on the outside without 
‘ pulling down other parts and breaking the wood-work.” 
Lhe described method by which the frames were fastened to the 
‘ wood-work and were connected with each other was by fitting 
‘ the sides of the frames, provided with ears or lugs, closely against 
‘the inside of the pigeon-holes and by riveting each frame through 
‘the ears within the pigeon-holes to the wood-work and to the 
‘four neighboring frames.” 


small metallic 


> 


The mventioh was not Sil pis ili LMiproyve ment Upon metalhe 
. ’ } , . - : . } Baw ° 
ronts, but Val ras the first wrentor of a pra Aivyth/, betithhie fFront. 


by the pate nt his invention was limited to a particular method 
ot eonstruction. Orits CCU lent. Whee « The frames must by rive tec 
to each other through the wood-work, so that if a rivet simply 
the wood-work. without fast nine 
them to each other (the flanges of the frames ay ing sufficiently wide 
hciently close juxtaposition to re- 


nae | , £ ' . 
riveted or fastened the frames to 


to cover the wood- 
pel entrance to the box from the outside). Lh pi mneciple of the 
panention mould t, prese) ped. mic th subst intial advantage s would 
be retained by a very simple modification of the pat nted device 
Instead of a single rivet uniting the adjoining frames to each 
other, one or two rivets could be used, either from the imside o1 
utsicle O} thie fram , aha though the structire eould he bore 
easily broken, vet practically the frames would be so connecte 
together by close juxtaposition and tightly-fitting joints that th: 
substantial advantages of the invention would be retained.” 


i 
: 


,* : ’ 1 . ; . } =a . 
A diagram of a series of Yale lock-boxes, fitted with a continuous 
metallic front formed by the juxtaposition and union of a series 01 


tronts fo) th separate hoxes are here shown. 


[tis almost needless to comment upon the utility of this in- 
vention, further than to call attention to Judge SHIPMAN’s state- 
ment that Yale ~ Was thre tirst inventor ot a practicable metallic 

front. for wooden post-othce boxes. 

His invention consisted, as distinguished from the making of a 


solid nest of iron boxes. or of a large and unwieldy front of one piece 


of metal for a large number of boxes (as suggested by Burt), of the 
application to the front of a tier of wooden boxes of a series of small 
SCH yet niet i Ti (7S, Oe for each wooden box. si) formed ais to 
overlap and cover the intervening woodwork. and when fastened in 
juxtaposition making @& Comlises < metallic Frontage; a frontage, 
however, which, though sufhiciently safe, vet by reason of the fact 
that it Wiis made of small st } arate parts, could iy cheaply ahu- 
factured., shipped to distant parts of the country compactly anc 
safely, iss mb d and set tty) 11) any de Sir d leneth, breadth or i] - 
recular way so as to meet the require nts of ini \ clven space. 

We shall have occasion to comment further upon this in disecuss- 
ing the question of the prior state of the art. 

The practical utility of the Yale invention is fully evidenced by 
the history of its introduction. 

Introduced im 1868, the sales in the first vear amounted to 
7,328 (p. 75, Q. 4 

In 1873 thev had risen to 17,061 ( /¢/. 

In IS83 over 200,000 were sold, in addition to 75,000 boxes made 
v infringers ( /¢.). 

Mk. MULLETT. Supervising Architect of the Treasury Depart- 
ment who Wiis called for the defendant, admitted }?- LOO, (). 2), 
that the introduction of the metallic ont boxes. was undoubtedly a 
great COVE nience ; and productive of t CONOTHYN and Space, and resulted 
in throwing open the lock-box system to the general pubhe (Q. 564), 
and limited the number of delivery clerks generally (Q. 57). 

Among the conveniences and utilities of the invention may be 
stated the following 

1. It extended the use of the lock-box SV stem. 

2. It enabled the lock-box system to be used by the public gen- 
erally instead of by a limited number of special renters. 
3. It economized space in post-offices. 

4. It reduced their expenses by diminishing the number of deliv- 
ery clerks. 


1) 


). It provided the first practicable continuous metallic frontage 
and cave perfect security. 

b. It provided a continuous metallic frontage at the lowest price 
in the most convenient shape, to be shipped to and set up at distant 
localities, and of the most economical construction. 


The Post-Office Boxes of the Defendant. 


The series of post-office boxes used by the defendant were sup- 
plied by the Johnson Rot: r\ Lock Co., a competitor of complainant. 
and are not substantially different from those of Yale. 

A drawing of the defendant’s boxes, arranged In series, is found 
in the Reeord opposite }?. 7. and it description of the construction 
is found in stipulation annexed (p. 96). 

A similar drawing is here inserted for convenience of reference : 


It will be observed that the detendant’s post-office boxes are 
identical with those of Yale in the following particulars. 

There are a series of wooden post-office boxes open at the rear. 

each box | a separete metallic front with door, whieh front 


yi 
Rat 


box and by means of tlanges overlaps the intervening 
the whole series together, when set up and secured in 
i continuous metallic frontage ” for the wooden boxes 


tits into thi 
wood-work. 
place, “ form ; 
see stipulation, fol. 16] 

“so | ——— eee - 
lainnnts boxes differ from the defendant's slinply in the 


The comp! 
wav in which the metallie fronts are connected to the woodwork and 


to each other. 
In the Yale boxes the adjacent fronts are connected with the 

wood-work and with each other by bolts or mvets which pass from 
side to side, through inwardly projecting flanges from the fronts, and 
ly proud rh) t he » Wor " -Wo) k. 
In the defendant's boxes the connection of the frouts with the 
wood-work, and with each other, is made by bolts which pass through 
apertures in the flanges of adjoming fronts, at the corners or in the 
centre of the sides, and from front to rear through the intervening 
od-work between the boxes. 

Mr. Merritt, complainant's secret ary, is asked p. 1s 

*(). 9. What effect, if any, different from that produced by the 
nn) dof fastening -metallic fronts to the pigeon holes deseribed 
in complainant's reissued letters patent would be caused by the 
method of fastening practiced in the case of the New York post- 
ofthe lock boxes, as shown in the models ‘ 


» ** 
; a 
o i ‘; f dT f 


And | iain (p. 21, Q. 30 

As shown in the patent, the frames are bolted to the wood- 
rly thie -upright partitions on a plane 
1n Exhibit No. 1, the bolts pass 
at right angles to the front, 4y/ 


through the partition ona frame ; 
is i Tes we Tdowt regard as material,’ 

Hicks, dofadeal’s cxpest admits p- 290, x-Q. 0% that the bene- 
fit of the invention of the production of th e metalhe 
depe — upon th ‘special mode of fastening ~ the frames: and 
that the defendant's mode of fastening * did not require or involve 
invention, as distinguished from mere mechanical skill ” x-(). 56). 


by bolts w lich pass tl 1roug 


, | 5 } . , 
parailel to the tronts ; whereas, 


frontage is jited 


SHIPMAN held that the first and second 
claims of the Yale reissue 8783, were entitled to a construction suf- 
ficiently broad to cover a structure less like that of Yale than that of 
the defendant ; but in his later decision, in the present case, he came 
to the conclusion, that in order to save the reissue, as a valid reissue, 
he must place upon the same first and second claims certain limita- 
tions, which he thought he found contained in the origimal patent, 
and in the first reissue of July 9, 1872 

In other words, Judge SHIPMAN, in his present decision, held that 
suit No. 8783 would be invalid, unless 


In the Scovill case. Judge 


the claims of the reissue in 


limited t the exact construc 


{) 


+1 


(1) le scribed 1} the original patent, 


thy 


Le 


i : } 


ana heing of the opinion that orig nal patent and first reissue 
which was taken in due tim: lid ot claim the defendant's 
structure, he held that the reissue claims must be construed to b 
restricted by the same limitations order to preserve them. ° 
The case, therefore, involves the question: as to how far the 
restrictions upon the power to reissue letters patent, as they have | 
been defined by this Court recent lecISIONS, are appleable to 
this case. = 
The controlling question in this cause will be found to be whether 
the original patent, by an unfortunate use of phraseology, so limited 
the inventors claim to I =< than ius real invention that the defendant 


Cal CSCaypy 


by using so obvious a substitution of equivalents as was 


done here and whethe the error ViisS so fatal that it eould not by 
corrected, even Dy A reissue applied for within seven months after 
the original Ln whe they it WiiS Ot SO. 1) fact. corrected. 
The Law of Reissue. 
We understand that this Court has construed the provisions of 
law regulat ine reISSUeS, aS follows 
| That the patentee Call Veisstle in «6case it shall appear that 
the original patent embodied as the invention ¢ufended to bt + 
secured by if what the claims of the reissue cLle intended to cover. | 
Parker & Whipple Co. vs. Yate Clock Co., 123 U.8., 89. 
or he may reissue fo nel possibl, ronstyuchton of t], original, 
whereby the patentee would be precluded from a use of his process 
where it was evicl ntl, intended to be apphed.” 
Kames vs. Adres, 122 ULS., 40, 63. 
orto remove — ambiguity (>) obscurity 


_* Acine x | 


{ / / ype j/ 


We understand that this me il 


the invention claimed im the re 


it” 


04107. S.. 370. 


¢ 
‘ 


the 


, 
 ] 
cL. 


bs Tha (>) 


ons patent HUST show 


is 
ISSlit , in it >) in the papers ic - 


i. Mmpanying it, must mncdiente that thie YE Se fe a 
Te pled TO Secure, its his (OWT. and lid not myando ; the ee 
claimed in the reissue. 

We do vof understand that it must lp peal that thre Invention 


réaty 


List rve«i fi 


‘ 
os? 


claimed in the reissue was act? 7A, in fact secured by the claims of 
the original patent, if those claims be critically construed. 

Qn the contrary, we understand that the inoperativeness of the 
original patent Libet consist in the Feailure of the origina! claims, when 
construed critically, to claim that which is seen to be the real in- 


Ve ntion. 


' 
2; That the patentee may het only if his onginal “ intention 
—s or ~ atte biiypot be found to exist introduce amendments to the 
specification, but also. it de applies iT lin ert 1 TOI (fh earrre Lian. 
enlarge his claim, and claim something bevond what the critical con- 
struction of his (>) lordnsal clan would olve ham. 
Thus, in Lochirood vrs. Morey, 8 Wall, 280) ceited with approval, 
122 U.S... 63). where the inventor had been induced to //iif his 
ronal claim by thr mistake oft th (‘ommissione rot Pate nts, he Wiis 
ilowed to remove the limitations by reissue. 
‘| hus, 1D (ua tf hell is, Ta LO4 u. 3 oe A when this Court said, 
of co iTse. if bry iD uiverftence, ac cle nt oOo} mistake, incorrectly 
(" mitt A. thy claim dow S not fully assert oO} cle fine the patentee s 
right in the invention specified in the patent, a speedy application 
for its correction, before adverse mghts have accrued, may 
Thus in JW/iller vs. Bross Co... 104 U.S. 3540 
Ifa ttentee Who has no corrections to suggest in his specifica. 
tioh except ymnake his: ein yj ytd. rand mor (*) prehensrir WSses 
| «lane dilivenes nh Ve turning tothe Patent Office. and Savs, ‘7 omitted 
**this” or ‘my solicitor did not understand that, his appheation 
miav be entertained, and on a proper showing, correction wy 
/, prade, Dut it must lve remembered hyeat the claim of a 


Sy eific Le vice (>) combination and an omISSIOnN to claim othe device - 
or combinations apparent on the face of the patent, «are, in 
law. a dedication to the publie of that which is not claimed. 
The legal effect of the patent cannot be revoked 1 HLESS 
hee surrenders it and pe Ves thitt the specneation was Framed 
hy veal inadvertence, accident ov mistake without any frandulent on 
chee ptive Intention (})} his part ; ana this should be done with due 
Aili nce and Sp ( dq, Nothing laut it clear mistake, or 
Inadverte nice, and il speedy application fo its correction iS acdmis- 
sible when it 1s sought wierely to enlarge the claim.” 
Thus in Wasn vs. [larvirood, 112 UL S., 362 : 
“a 2 patentee has wot claimed as auch as heis entitled to. he 
Is bound to discover the fact in il reasonable time, Ai he loses all 
right ton reissue. | 
And agai : 
‘“ As we have already stated, ho Invarialbl rule can be laid down 
‘as to what is reasonable time within ‘which the patentee should 
seek for the eorrection of rat elaim which he considers tow HaATTOW, 
“In Willer vs. Brass Co., by analogy to the law of public use before 
an application for a patent, we suggested that a delay of two vears 


) — : + 
ine pps il cr Ta) Sueh: Correction stout De cCopstrued ecpuaaily Tit- 
i ‘ . 
vornble tor The publ. Dut this Was a nere sucae stion. by the Witty. 
and was not intended to lav down anv general rule. Nevertheless. 


the analogy is an apposite one, and we think that exeuse for any 
longve) delay Clisane that should be made tnnnifest bv The Spe cin (‘]l- 


Cumstamces of thi CrSe. 

3) That the frndine of the Commissioner of Patents Upon thie 
cyl stion of tact whether thi original defect “rOSe by inadvertence. 
cele nt or mistake is a conelusive on uni SS the /’ ssihility of the 
existence of any such inadvertence, accident or inistake is found to 
be excluded ly an eXalnination of the ori 

Thus in Wahu vs. Hariwood (AAW2 0 

* Tt was not intended then (7. ¢.. in (4.) and Is 

not now to cue stion the CONCLUSIVE hess If suits for Infringements 
of patents, ot the « 
fact hecess try to ly ar eided by fore ISSUING such patents, except cis 
the Statute lve s ype cutie deft hsecs 11) that Ve card. 

And again 

C‘onceding that it is tor the Commissioner of Patents to dete) 


: : y : } . : . ° J 
mine whether the msertion of Oo narrow! @ chai Tose trom «adrest- 


} , 
Phietl papers. 


~—— J j 
, > . 
~ 
~™ 

™~ 

s 

~~ 

Ye 

~~ 

< 

* 
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ecisions of the Commissioner on questions of 


' . * . 
mice, accident ovr mistake, unless When the matteris manifest from thi 
record. vet that ait was tor the Court to decide the question of 


pope 
(isd dese 


tf) That on the question of due diligence in applying for ar 


oe “e ! 
Issue, Such dilvence Is py a fa proved, if thre upplication Is 
si . < j ie < 


Wi think th, iT eNcuse TO) f fi (ay, aSTIAT f /, (} should by 


made manifest by the special circumstances of the case. 

And in Woods « heifer, Wb UL S., 100, this Court said that 
i delay of tat tWo Vears Ih apy] lying for a reissue with broaden 
clans made tl rcT1O lawtul. 

\] 7 t rel om sical 1 if r Thig is SA thea two Cars that 
Chie CTIOM IS , 

We shall endenvor to show that tie present case falls within the 
DrovVISLO! the La . coustrued 

In other words, we shall show that. takung the whole history of the 
original specification together, 1t would be plain to one skilled in the 


art (and it is to those onlv that The Spectheation is rddressed ~ what 
the real invention of Yale was, and that that real invention is the 

.** ; . 7 } } . . ‘ 
one described in the second claim of reissue SaSo. 


That thre second claim ot the orlinal patent IS either for that 


‘ 
very invention (the first one is broader) or, if upon a critical construc- 
tion it should be held that it Was confined bv its 
phraseology ce Certain details of minor Importance, vet 


that it Wiis. nt ieast. SO) uncertain and ambiguous, ana 


Ll 


therefore * Inoperative,— that the ambicuities and uneertain- 

ies anal limitations could be removed by reissue (especi- 
ally yy one applied for within seve months thereatter ' and the 
claim could be and was restate soas to contorm to what could he 
seen tor |v thie real invention. 


The First. Second. Fourth and Fifth Assignments 
of Error. 


First Point. [lie first, second, fourth and fifth assignments 
of error may be considered together. 

We contend that it was error in the Court below to hold that the 
defendant's boxes «lid hot infringe either of the claims of the original 
patent, or the second claim of reissue of July 9th, 1872, or the third 
(>) fourth claims oft thi reisste ot April Y 4th. LS77. or the second 


} . , : Fi *) 
chili OL reissue SaS.. 


oriely | byerte hit ana the three se vera! lé ISSUeS will be found 


, 


hi 


printed together im parallel columns at the end of this brief. 
It will be observed that the original specification contains the 
following statement : 


This invention relates to an improvement im the construction 
()] thie f nits of post-office boxes, ana cCODSISts i) making sald 
fronts, imeludine the doors and box frames, of metal, and in 
securing thie fran s TO thi wooden pigeon-holes ' rivets COlh- 
necting the frames with each other at the Cop, bottom and sides. ” 
So far, it is submitted, the deseription of the Yale invention 1s 
entirely applicable to the defendant's structure. 
It, too, is a series of post-office boxes of which the fronts. 
neludine the doors and box frames (7. ¢«, the frames surrounding 
the doors cure oa metal. nicl such frames ure secured to the 


} 


oo den pigcon-holes DY rivets — (>) bolts, which are equivalents), 
eonnecting the frames withench other at the top, bottom and sides. — 
Q)n this point We ippeal to Judge SHipMAN himself. He says (hee. 

pr. ld, fol. DOS of thi se VE ry post-ofhce boxes of the le fendants : 

"Phe \ were manutactured Ly the Johnson Rotary Lock (Clom- 

pany. The doors and frames made « COHLEMUOUS metallic frontage. 

The doo frames were secured to the wood work and hoy CCH other as 

follows unc then describes the bolting arrangement already 
neted ); 

Ih the construction particularly described Ws Yale, the rivets pass 
across, parallel to the fronts, through the wood, work from one frame 
to the next adjoining. 

In the defendant’s construction, the heads of the bolts or rivets 
connect thi adjoining frames by overlapping the bolt or rivet, pass- 
ing through the intervening wood-work at right angles to the fronts, 
and being secured in the rear. 
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The word ~ thus. cannot mean that the particular mode of econ- 
necting the frames IS What makes a “contimuous iron front- 
age, for this is not true. Any mode of securing — the 
frames in their abutting position will make «a continuous 
metallic frontage. ana if is AisoO obvious that exposed 
strips of the wood-work might be left between neighboring 

1 des hed aas adopt df. and 


frames AR Shi) Othi thie jidé th, yd Oi] j pieeelisie ;’ 
if sueh Werte thre CCASC thy re. obviously. would be 0) “ ¢ontinnous ron 


frontage. — 

The word * thus’ must. therefore, be deemed as referring to a// 
ot the pone \ lous ar scription, white I eontalns ct complete statement of 
the method of construction selected for illustration, and the final 
Sti }? in which si moe ot uSsInY thre lve ntion i IS a Porn of faste ning 
Which makes it eft etual for the Purposes stated. 

It is 1 the putting of all such frames “ in place ~ and connect 
me them m close yuNX Aposition, sO as TO protect the outside of 
the wood-work, that the continuous tron frontage is formed, and 


not by the special method adopted for riveting or securing such 


Dut evel This last sentence which. at first siohit Seenmis. hy tire 


rd ‘‘thus. to lav such stress on the mode of junetion, iS applicable, 


7 ; . 
vithout much straining of construction, to the defendant’s arrange 
ment, To defendants series of boxes each frame is, though, per 


a 


haps net “riveted.” vet “secured” by bolting “through the wood- 


— 


Tk fo 1S Ton) neprhpbors. So .undee SHIP M AN eXpre —S 14 sac. 


’ : at 
| ‘ ‘ ii} — (>T tive original priate nif site i” © if _~ 
i 
, ry*} .. < » } } , } 
- Phi eolntnnation of several box frames with Cacti othe) 
: ; } : } : . 
T} i (F¢*¢ )] a» 88d? ~ _ I ~ ity i. i)’ }iie | ~~ o>] rivets pPassiMey 
, , j a 
‘ the f; es and the wood-work entering between said 
| } 
+ 428 ? j s77 Tico ly r} ~ }! —Tf:anf | “ «1s } bec] 
-) / = + . + + ; , ] , ; 4 
AB / j ; PP COMTALION WII tiie nmances Pian TIS part ()] 
} } . . " 
t frames nel protecting ana losing the exterior of the wood- 
} 17 + ¢ 41 
r} ~ ~~ F MIT] 1] ~ Se sine 
, . 
e I sence OL these 1 ms 1) wd CS al ambiguity ind 
| 
‘ tT ! ~ ; eee | / i T ; ™f 2 ‘ ’ fen eve lj byx Tie le Té n«d- 
; \ }}e T 
’ 
. : . , 7 ’ 7 B UC : 
lf the Tirst cCialin stood alone, if W lick, We Think, tv construed to 
. . + " ; : ? ° a 
be satistied onty bv such a combination of box Irames as protected 
1 } ; _ 
med ETIClOsed The eNTeTIO! yt fT ‘ te i work 
} ] ms —— } — ] sé 4] ; , ; 
But the second Claim, contailling the words i fye ‘hore, Im ecom- 
] _ »t) ? “47 ii, +f Ss4tleom Wik st] j 2 ~ th, t, (fi sé qa F rie ~ VW ith) 
PETAL IE PL / J 4 ’ . 4 / . 4 i fj ‘ ‘ eit » j 
] . } : Ay | — sar " } ] . > | : 
If Tive mopieation that Tlie Mmirst « iltnk InIciit be infringed ry the 
» 4 ; *,7 ’ . . . 17 . ‘ 
i - i 7 cal : ‘ ; | . 
use of box frames, ¢ithout such fa JE for it is a well-settled rule 


in the construction of patents that the specific mention of lmita- 
tions in One claim Dri pide ~ the abse nce of such limitations in others 
whe Vs the, are not mentioned. 
* Bogert vs. Hinds, 26 F. R., 150. 
Burd: 7S, (0 ‘4 , 2 Fish. 177. 
Laks Shore fy, "8. Nation j/ ( “7r (0. 110 a}. >.. Zou. 


pore Price { 


of construction referred to im the first claim is to be deemed to be 
thereby carried into the second by tplication, stillis it not plam that 
the main PUP pase und obj | OF thie (* ithi Wiis ¢ ny tor covel thos feat- 
ures of construction which. ina true sense. inde the “ continuous 


1; ' "s e 4) ’ 2 Bes } a 
metailie trontave : athet even it the ofthe first Claim be literati 
, s . 


: , . , 
followed. Wilke hl Drescriby Liictt Tithe on ‘Sot | rX-TPiihe ~ Bi to bye: 


; . , : . . 
mhiied WIth Chie Cuckillal CLOGS , Sitv «ff fhechead ePrnrveh) cot tae # 
and With pieeon-holes, as described, DV ineans Of rivets passe 
] soo | ‘ — ] , | : 
through the trames, ane tf Wooud-Work envterlnbye DetTweeh The sald 
Presiden > the combinaty } i te Pit SITLIOSNT pritdsriiy i~ che seTibed. Still. 

| ‘ ' ‘ ee ee . e 

iid) Liddi Those Woreis rsvTPEV Dye lee rive ‘ } PLATO) | at oR) mes 


sed by t hie le f nelant 


} ° ] | > , . ; : 
Are not the clefendant ss DboxX-Traties *" Combined with enc Othe’. 
} = : } J 
ind with pigeon-holes 
| ' ‘ ? . aa ’ ] 
Have not each of the frames, Hahees Inakine part of the Tratnes, 
E ] . 4] a * . ] . ] ] pf 
na protecting fet EhRclOoOsine The eNTerLOr OF The Wood-Work ¢ 
. ] i iat + Tie 5 ] ] ; " } . ’ a } : : 
Is not the combination of the detendants trames made etteetiv: 
° “ 7 } } } . ? 
yy menns of rivets Or bolts “Pressing Through thi Prthies mnie Tlie’ 
. + . : . ; i . 
* wood-work enteric Detween the saidl frames : and as the combi 
hyat 1] } »>4¢ } } +] } 
nation substantialiv differentiated by th mere chanve lh the dire 


tion of the bolts or rivetS: a4 chan which. ris We Shall see, it Is 
} . 


dmitted by experts on both sides is merely a formal one 
A similar question was before this Court in Like Shore Co. rs 
National Car Brake Co., WO UL S., 229, in which 
claims, one specifying certain limiting features, and the other only 
imply ne them. if at all. Ly) thre List ot the Wo] ds a substantially nus 
specitied,” and this Court there said 
ie The words ‘substantially is specified, read substantially as 
specitied In regard to the combination, e/a /, Ss the subject of the 
“claim. and there is no suggestion that the eombination of the see- 


Mere Were two 


ond claim was not new: and there being nothing shown im the 
state of the art which requires any such construction of the second 
claim as that contended for by the defendant, and it being fairly 


‘ ptibl. of th opposite construction, and the latter being one 


slise 
; ™ : . ; ies ' : > ; . 
Which Is conmmelhsurate with the real mveutionl embraced ili the 
5 . , . > J J . 7 . » 2 
second claim. ane C>}ie “fetch prec is Thee Pedt substance Of that 
. a a . , + ’ a a ’ , . + . : - . 
weed Ji Meriid oO (hils, Pp op “ted 7, (Fst iPrenger, YW Is 


. . } . 7 . . . a 
proper to olve the claim such a construction. 


even W. (C. Hicks ef pedetnd » expert, admits that defendant's 
boxes do not differ from complainant's by embodying any uew sub- 
stantive invention, for he is asked (p. 250 
x-(). 52. Is it your opinion that the real benefit of the com- 
rt bination of wor vlen pigeon-holes with metalhe frontage, forme d by 
the fronts of continuous boxes, was in facet dependent upon the 
‘special method of fastening, illustrated and deseribed in the original 
Yale patent ? i 
| Ob} cted to on the eround that the patentee Cannot be al- 
lowed to show, by evidence, that what be has described and 
claime d as Tiate rial, and Is In fact mechanically immaterial. 
\. NO; the patentee, howe ver, Says, ‘when the frames are all 
in) place each frame is riveted to its fom neighbors (see hh. 
hig. 2), and thus a continuous iron frontage is formed. ” 
And again: 

x-(). ot. Ih, you opinion did it require ; Invention, as distin- 
cnuished trom mere mechanical skill, after Yale had shown in his 
patent its metalhe points fronts) connected to the wood work by 
rivets: which alse fasten the ears of adjacent frames to each other, 
to connect such fronts te the wood-work by SCcTe WS Or nails or PMs, 
which did not fasten together the ears and adjacent frames ? ” 

lt Chet ay claimed, therefore. according to thre CXPFess 
idmission of the defendant's expert, that even if the original patent 
is limited’ on a nice construction of its phraseology, to the eract 
node oft fast Hide illustrate d. that by an subsequent restatement 
the claims, so as to cause thie mi to embrace the real Invention, the 
patent has been made to cover any subsequent invention. 
| The evil and Injustice which brstel beep practiced in) the cases of 
many of the reissues, which have been condemned by this Court, 
loes not exist in the present case. 
The original patent of Yale has not been expanded so as to 
/ Sweep into its net 9 ( Willer vs. Brass Co., 104 U.S... 350), the labors 
and inventions of subsequent constructors, but has only been 
amended to effectuate the claim. for what Judge SuHipman himself 
admitted, as we shall see, ‘* was plainly the subject matter of” the 
original patent (Scovil Co., Opinion, p. 108). 
The defect. if any, Was Oohe of the kind of which this Court said 
in Grant vs. Leaymond, 6 Pet... 218. it would be proper to cure by 


reissue. as follows : 


Ao Nee Ak NR SI I OE AER Rh Rg TEE NE ln KRESS OE « = et 
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‘“ Itis not probable that the defect of the specification can be so 
apparent, as to be perceived by any but those eho eramine it for 
. , ; ; P 


, 


bhie pret pees fis prove ‘tf hie mrewtion. / hye fj (live nor entitled he) 
a Sid si¢ j, tavor. 


The Third Assignment of Error. 


Second Point. But even if the Court should be of opinion 
threat the Orlo nnn claims. LS) 1Theteake, did hot nel l the cle fendants 
structure. still We submit Thien thiere Wats error 1D hiaot holdine that. aif 


so, it was “inoperative,” to that extent, by “ inadvertence, accident 
and muistak i within the oi Eddie ot thre statute, and tlhiset the le- 
fect was corrected ti due time by the retssue of Julv 9th, S72. 
whieh was applied for within seven months from thi date of the 


original. 


We understand that the decisions of this Court and of the Cireurt 
Courts are uniform in holdine that the aceeptance by the Com- 
' | orem patent, ania the 

oreant 1b) him of n reissue is at least piv rocie evidenee of the 
existence of the statutory prerequisites, to wit: (1) That the 


— 
es 
~ 
— 
~ 
— 
’ 
~ 
~ 
— 
— 
_ 


PIISSTONL 


orlemnal pret no wes “mod3peralyryv Or “* paverticl. ana 2 thiat thie 
le tects were clue {1 nndkvertence accent or mistake. 
Wooster rs, ¢ } 119 U. S., 322, 326. 


Seyne i Osborne. 14 Wak. Se 


The earlier cases held nd we do not understand that im this 
they have been disturbed tliat thre |} Sia ption of tho existence of 
such STATUTORY Prerecquis1l > IS Lf WIEST PPrestine) aT, Unless it 
shall clearly Upp iro oh the fn eof thre Ptpers thiat thre re an ive 

. i i 
been no madvertence, accident or mistake. 


Sy ‘x. Osborne, 11 Wall., 516. 


‘f f s /3 Q7 T°. SS. 3. 
( ( J) IS Wall. 530. 
Pe l/ t Cutt. SS 


We understand that a patent is “imoperative” within the 
meaning of the statute, when it is found upon a critical examination 
of its terms that it fails to claim that which is seen by a fai 
examination of the papers when read by those skilled in the art to 
which it relates (and, therefore, by those familar with the prion 
state of the art), that the real invention attempted to be seeured 
by the patentee has not been adequately secured. 


Li 


(/ [fh the (is wpiiad patent ctict not SUCCESST dl i MLLEMIT th sede yhiove 


‘ ‘ ) e } . 
sé CORAPOU NU, ‘fe / i? cit fe cast shows (//i \'] I} Wiel fe) Ce ths dhe if. 


()n this point we again appeal to Judge SHIPMAN himself. 
He said, in the Seovill Co. case }). 105), referring to the original 
patent 

‘ From the history of the art cyl the AHMYUAGE OF thie speciprcation 
it il Ppeal s 1 leat the 1) vention consisted of it tis rar Series of metallic 
doors ania metallic door frames in) combination with il series of 
wooden pigeon-holes tor post-office boxes: said series of door- 
frames being so constructed with relation to the wood-work. and 
so) connected with each othe reas to mike it continuous metallic 
frontage, no part of which can be removed from the outside without 
pulling down other parts and breaking the wood-work.” 

The reissue, No. S783, ** describes the invention which the history 
Oy] the cunt cal thie patent show ~ should har t* been applied for, and 
the same invention which. aided Ly the heht which is thrown upon 
the original patent by the knowledve of the state of the art we can 
S44 Formed Thi subject of thie original spect moato ; but Wis then 
Crahiipr «| within foo narrow bounds. 

And again, after citing Gou/year vs. Day, 2 Wall, Jr., 283, and 
wider Co. vs. Powder Works. 98 U.S... 126: 

l understand that the Supreme Court in the case cited, and im 
other cases, intend to declare that in a reissue the same, and only 


; — ; p . , ] , , , 
tha sitihe., mivention i/ hj fi dt tte tht ppp prteddk For tae Nf ¢ ured ffi thie OPH 


, 
fi 


potent, but which was there imperfectly stated, and was not fully 
secured thi nigh bnedverten ; accident or mistake , Call be restated 
so that the principles or de tuils of the-invention hich iy presented 
Cie iil Ivand rhare urately “ 

And again * But if the patentee has made «a / pate mistake, 
and has limite | lis Pern) Invent a5 by ct niusstatement ot it ‘ prince) 

ple S so thiat he Is nbout to los the fh uit of his labor, he should lye 
‘ permitted to restate, and, if need 

t | 


lude the same invention which mets pare lf Lhie subyer f of but 


bye enlarge his specification SO HS 


was not fully seenred by the original patent ; although literally, 
tt 


the enlare pve ntion 1S Q}ie 11) which he clic hot apply for in his 
original specification, because that specification, by ‘1 musstatement 
of lis actual invention, applhed for a narrowe) patent than he 
Wiis t ntitl (| To) have. Ts thy) ~ ¢ rplari ‘ie Lhers y & siti wuhsharpilhirry «vi 


. ; 
4 4 ; , , 
Ssati Lei j T hie Ppeimsxited Spi CEFECED ‘fssi, 


Dy the state of the ATT. we Cul sve. Tor" red the ub yect of the orale y/ 
elaaan. but Was thre 1} cramped within COO RArrow bow ids”: Or, 11) the 
most iia ceailihe vii uf that 2 thre original patent Was sO doubtful 
n construction and meaning that Judge SHIPMAN, after a full argu 

it did reveal. and attempted 


ment, came to thre eonclusion ft 


though LPSUcCCce ssfully. tO Sec’ ll y'é \\ reat dg ee Tel]lsSsSuve Now clans. 
lt the latter Proposition ¢ niv be ti ds it an unreasonable view to 
hold reat the mvento) Prbet\ bye excusect for having mace a WIS 


vy the use of phraseology which a court held recreated thoug) 
it did not Secu his real invention. and that in sue hy ease the pre 
stunptions ot 


icts of a publie officer lk the Commissioner of Patents must be 
i 


j 
law in favor of the correctness and legality of the 


J 


effective: it must 
him otf the existence of inadvertence. ace ‘dent or InISt uke ; and of thi 
intention of the patentee to seeure that which ‘ we can see formed 


| ar il he hisacl the proper proofs before 


the subject ot the original elaim 
It is only, as we understand it, when the possibility of the exist 
ence ot mistake IS f eluded, 1) COMPAarison ot the papers, thisat thie 
Court will hold the net Of the (‘Ommimissioner COPEL HO: peel ies anil 


void (OSeyvinour vs. Osborne, | | ha PEt * ge ir Co. Vs, Sniiths. 
1B. & A... 2805: Mowry vs. Whitney. 14 Wall, 434). When doubt 
Phbervy fairly Ler ¢ nite rtainect pon thie a ey hoe thie re Was all erro. 
and whether it was Inadvertent or designed, the decision of the Com- 
missioner will Lye ip tie lal. The re issued patent if in) due form and 
rranted within two Vears makes prund fa le Case of correctness 
and legality of the Commissioners action ( Wooster rs. Clark, 119 
UL S., 822, 526), and the decision of a Circuit Court directly upon 
the propositl tion that the original specification revealed an ‘ at 
Temp ‘on the part of t hie patentee to secure the real Inventiol 
niuUsSt, We subinit. conclusive LY establish the proposition thet thie 
qyui stioh Was SO Tar an Open one as to silmit of the exercise of i 
judicial finding on the part of the Commissioner upon the point in 
Issue. nna if that be so. Carry with it the pru itt Tuer, if not con- 
proper proofs were before him im com- 
ing to his conclusion that the error committed occurred by ‘ mad- 
vertepce, accident or mistake ~ and wof by “ fraudulent or deceptive 
Invention. — OP Peel yw ea, Morse. Ls How... v2: Tlerrs ae (rade, 
LOT ULS., 640 

If there Was room for 2 fair ditferetice ot opinion pon the pile s- 
tion whether or not thie OT1L inal patent disclosed and ndicated tal) 
attempt * and “intent ° on the perl of the patentee to secure thie 
Inve ntion now claimed, isnot the le CISION of the ( ‘onlmissioner on that 
question of fact conclusive ?) And that there is fair room for such dif 
ference of opinion, Is satisfactorily established by the fact that the 
Nee DDE Srila who deeided the pre sent case hac previously in the Sco- 
vill ease distinctly held that he found sufficient evidence of such 
ittempt and intent in the original papers. 


} = } } 
CLUSTV« presumption That Th 


. , . . ; ° , | ii , @ . 
The } 1°74) wot The Vari, appleeahon ane patent anda Os th, 1“7I SNOT = 


os t 
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. , ° . . . ? . . ? ; . 
tions sat rich peek i if support the Conte wtion hits Shie OPs+*ssinidi MALMMAT 
. 4 . 


was INTENDED «wid BELIEVED fo cover the hyect matter of the reissue. 


In the present case we submit that the proceedings must be 
viewed with that degree of indulgence which may fairly be invoked 
when the original patentee is deceased and cannot testify Oli his 
own behalf, or fully explain the circumstances under which he acted. 

The circumstances in the pore Sent Case ar pecullar. 

The origina] appleation of Yale Wits tilect Con September 50th, 
868 (pp. 121-124). 

[ts first two claims were not materially different from = those 
found in the original patent. 

It contained a fourth claim, erased October 3th S69. for the 
form of lock and bolt used) on the doors. 

The appheant died prior to September Ist, 1869, when a commu- 
nication appears from his administrator (p. 124 

The application at that time stood rejected upon certain refer- 
ences, Which, as they are not rehed on by the defendant, must be 
deemed to have been insufhicient }?. 124). 

On September Sth, LS6%, and again on October L6th, 1869, the 
Patent (thee hexaminer Pequlyls dq et division of the application (fols. 
216 218). on the ground that : 

_ Phi first ancl second elaims will probably snvol ie further dis- 
cussion, as they relate to features entirely unconnected, im design 
una Op ration, with the subj et of the third and fourth claims.” 

The statement by the Examiner that the first and second claims 
would probably involve further disenssion implies a reconsideration 
of the rejection on the ground of want of novelty. 

it the ine ahitime. (>}} Mareh 26th, LS6OY. William Li. burt had filed 
‘Ul appleation, which Wats a substantial COPS ot the Yale application 
pp. 140-144 

he first claim of the Burt apph 


; mation Wiis obviously intended Lo 
cover the same ground as the first ¢ 


— 


{ 
| 
; 


laim of Yale's. and Burt’s second 
clatm was obi lously inte need to Covel thie Sale cround as the second 
clann of the Yale application. 

But it will be noticed that the second claim of Burt clearly 
covers the same subject matter as that which we have contended 
was the true construction of the se cond claim of Yal ; and that which 
Judge SHIPMAN held was the “ real invention ” of Yale. 

The Burt application contained four additional claims for minor 
details, which were afterwards erased. 

On May 24th, 1869 (p. 145), the Examiner required a division of 
thie Burt application. 

On June 3d, 1869 ¢p. 146), the third, fourth, tifth and sixth claims 
ot Burt's were erased for the purpose ot the division, and the hov- 
elty of Burt’s claims was defended, the applicant's attorney saving 
in regard to the subject matter of the second (fol. 252) : 

is It is also believed that never hefore have such separate door 
‘ frames been provided with flanges to overlap the front edges of the 


“7() 


wooden boxes, and when apphed thereto to meet together so as to 
‘completely cover such, in manner as deseribed. The whole thing 

ray be a matter of fitting, but itis fitting to a purpose, for a val- 

uable result is accomphlshed by it. Mr. Burt’s improvements 
‘ effect a full bile trallic front toa letter box frame mace of wood, nic 

thus saves the necessity of making the latter of tron, and the great 
; CAPELSse COLS* quent, Ze. 

On November 24th, 1869, on appeal to the Board of Examiners- 
iry—4 ‘hae f. thr subject miaitter oft the tirst t hve 5 claims ot burt Was held 
patentable (}). 154. fol. 268). 

Qn Deeember Lith, 1869, the Patent Ofhee havine thus decided 
that there was no valid objection to the first and second claims 
of Burt and of Yale, declared an interference between the two ap- 
plications (fol. 257). 

At that date each application Val ‘Ss and Burt's) contained fine 
claims only, and the Patent Office sent each of them a notice con- 
taining the following statement (see Notice to Yale, p. 130, fol. 224. 
and Notice to Burt, }?. 1d. fol. yASY| 

* In the matter of the alleged Invention above referred to, notic 

IS here Ivy elven to the applicants herelnatter named that then 
‘claims «a7 adjudged lo cntertere with each other. and that a hearine 
will be granted them on the 5th Lay of February, ISTO.” 

Clearly then it was the judgment of the Patent Office that the 
claims of Yale and of Burt “ interfered” (7. ¢., covered substantially 
the same subject matter 

If the Patent Office so adjudged and notified the applicants. 
surely it may be considered a not unpardonable error or mistake on 
the parr oft Yale's ndminpistrator. if he Was of the Sanne opinion and 
aS the second | hi) ot Burts clearly eovered the broad subject mat- 
ter which we insist is the real invention in controversy, it Was a case 
of actual mistake on the part of Yale. if his second claim be not con- 
strued to cover thie Siltne subj CT patter, 

Yale, being the prior appheant, the burden of proof to establish 
priority was upon Burt, and it appears that he took no testimony. 

it would Seem th, it Burt had SNe rted his claims, and at ohne thine, 
perhaps, had succeeded im persuading the administrator of Yale to 
admit priority in his favor (Townes Evidenee, p. 83, Q. 16), and it 
was proposed that the Y Lit Lock Company should bia the burt ap- 
plication, and, at one tine it was proposed to have the patent issue 
to Burt. 

On submission of the facts in regard to who was the real invent- 
ors to eounsel. it appears, however, to have been determined that Yale, 
and not Burt, was the true inventor of the subject matter in dispute. 
and on February 4th, [S70, John B. Yale, Jr., son of the inventor, 
and secretary of complainant, wrote to Mr. Burt as_ follows (p. 


L114): 


} 


* February 4th, ‘70. 
* Gen. W. L. Burr, 

* P. M.. Boston. 

‘* DEAR Sm I have, until to-day, been unable to get an opinion 

by our counsel of the advisability or safety of the arrangement 

i proposed in) regard to the patent for post-office lock boxes. He 

* SUYs itowill he vei Yiu safe lo allow the pat yts to wssue to any one not 

‘the inventor, Masmuch as with our application, with proof of our 

‘elaim any one so disposed can call upon us to testify and per- 

‘haps break our own patent, if we prove to have been the original 

patentee - so. no course now remains but to proceed with the ex- 

, amination whieh IS to tuke place to-morrow, | think, but which if 

‘so disposed IT wish you would get postponed, and write us 

‘your views of the matter as it stands, and give us any 

‘suggestions vou have to make. Please let us hea 

‘ from you, with some idea of time at which you willreturn to Wash- 

ineton. 
* Yours truly, 
‘* Jno. B. Jae, JR.” 


No testimony having been taken Oli behalf of Burt (it is fair to 
presume because he could not satistactonly prove that he and not 
Yale Wiis the trie Inventor), the interference Wiis de ended in favor ot 
Yale on February 24th, 1870 (p. 138, fol. 238). 

On July 13th, 1870, Burt sold Jus application and the mght to 
any patent thereunder to the complainant (p. 119 

At this period, then, it will be perceived that the complainant 
was the owner of both appheations in interference. 

They had, therefore, no interests to subserve except to obtain a 
valid patent, and one covering the subject, matter which they wished 
to control, 1) patenting whicheve) application really covered it. 

It eannot be doubted but that it Was the opinion of the complain- 
ant and of its attorneys that each application claimed the same sub- 
ject matter 

Their investigation of the facts satistied them that Yale was the 
prior inventor. 

If they had supposed that the Yale application Was hot so exten- 
sive as that of Burt, they would obviously either have amended the 
Yale application accordingly, or if they had supposed that the Burt 
application covered a broader invention than that which was or 
could be legally and honestiv claimed by Yale, they would have 
taken patents on behalf of each applicant for what he invented. 

As a-matter of fact the dropped and abandoned the Burt appli- 
cation, and the patent was issued on the Yale application. 

These facts are persuasive and convincing that the admuinis- 
trator of Yale, and the complainant, owner of that application, be- 
lieved that Yale’s application then covered the subject matter which 
we how claim that it covered, and which Was admittedly the real in- 
vention of value. 


It must bye borne 1}k mini that ‘ut tliat very time post-office boxes 
ilentieal with those LISé | by the detendants heal then been put upoL 
the market 1) the Johnson Rotary Lock Company, which suppled 
the defendants boxe Ss KK iting, }). 70. ()s. 1.) a. (‘hambe rs, lnah- 
ager of the Johnson Co., SUVS (}). 219, Qs. S-12) some were made as 
early as 1S67 (). ll). but he afterwards corrects this to LS69 (X-O)s. 
107-115). 

It IS inconceivable threat the complain Lnits, owning the application 
ot Burt. which explicitly COVE (| the suby ct matter n) controversy, 
and also thi application of Yale, which the Patent Office had = ad- 
ucla | to elim the SiLiile sub} Ct batter, and knowing as thev idl 
that pending these cl} } lications the COTLI} DE ting boxe s of thie Johnson 
Rotary Co., now in controversy, had been put upon the market, should 
not have ame nde thre Y ile claims SO xs TO cover the very subject 
matter which they Were see king CO control, unless they hievcl believed 
that those chums, as then drawn, covered that which they were at- 
tempting to secure 

If the Court should now hold otherwise, and hold that the claims 
ot Yale. when critically exe dL, did not cover that subject batter, 
then ct cleat ense of * mistake “Is proved to have occurred oy) the 
part of the patentee and the owners of the patent 1) beheving threat 
they had a claim for the subject matter in controversy. 

Mr. ‘Towne, the president of complanant company, sums up the 
position 11) regard id) those applications ts follows }). 94. (J. Se) 

| consulted) frequently and fully with our counsel regarding 
this matter: at that time the entire imterest in both Yale's and 
Burt's applications had peiss¢ | into (oul) hands, SO that it Wiis Tie 
material to us 1} Which Dheddane the patent issued, and Our sole desir 
Was To put the case into the best and srongde st condition yossible 
to this end and ly sdiviee of our counsel it was decided to seek the 
* oranht of the prcate lit Upon thre application of Yale. 

After the patent Was vrant dto Yale the same belref more card 

to its scope was entertamed by its owners, to wit: that it covered 


the clef nants form of box. ind this elaim was Persist ntlvy asserted 


(7) ay halt ot complamiant. 
Mir. Mullett. Supervisime Architect of the Treasury. and a witness 


] . 
for defendants. was asked }?. [So 


*x-Q 17. Did thi Yale Lock Manufacturing ( Opa alieays 


é ] } ] - > . »* 
elain that these Johnson Rotarv Lock Boxes were an infringement 


‘upon their patent? 
‘A. 1 80 Sepstood, 
‘x-Q@. 48. Did thev so notify the Department and the Post- 
masters 7? 
‘A. | do not ve member whether uni forma! notice Wiis served 
on the Treasury or not, but it was fully understood by the Treas- 
‘ ury 1) partinent that the use oft any othe r boxes Wiis claimed by 
‘the Yale Lock Company was an infringement upon their rights ; as 
“ to Postmasters I know nothing. 
On November 11th, 1871, only about fifty days after the grant of 


—+>- - 


the onginal patent, complamant filed its bill against the Johnson 
Rotary Lock Company for infringement (p. 253, fol. 586). 

This suit was discontinued immediately after obtaining the first 
reissue, to be next mentioned (p. 234. fol. SS6,. 

It appears that at that time the Johnson Company contended 
* that Yale's claim was restricted to the particular method of fasten- 
“ang the metal fronts to the wood-work ~ (p. 95, fol. 159). 

This has always been the contention raised by detendants. It is 
just the kind of defect in » patent which would be discovered only 
by those “who examine it for the purpose of pivating the invention 

Grant vs. Raymon’, 6 Pet., 218), and who are not entitled to much 
favor” (/¢/. 

On Mary ith, i872, seven months after the grant of the original 
patent, which it is perfectly evident the patentees supposed to cover 
the real invention in this case, a reissue was applied for. 

No new intervening rights had accrued. 

The Johnson Rotary Lock Company (makers of defendant's 
boxes) had put their infringing goods upon the market while the 
Burt and Yale appheation had been pending and before any patent 
Was granted. 

The origial patent to Yale was granted with the full belief that 
the invention which had been attempted to he secured had been 1 
fact secured. 

The bill in) equity promptly filed agaist the Johnson Company 
in November, IS71, affirms that belief. 

A careful criticism seems to have imduced the complainant to 


apply for a reissue. so as to remove doubts, and clearly claim that 


which they hal all along believed was fully Clanmed. 

In Western Union Co. vs. Balt. && Ohio Co., 25 Fed. Rep., 30, 
Judve WALLACI sald, in holding cf reissued claim valid Col) ft similat 
state of tacts 

‘Nothin: 


' 
_ 


1} thie affidavits indicates that the reissue Wiis appled 
* TO) 1D) Vie woot anv were apparatus Or pate nt brought mnto ‘ xistence 


. . . 7 * . 1 » a r , 
Aner ieeahiadss his application and the cate ort the reissue. Pher 
WHS TO) miotive to) ‘ nlargimeg the claim rhea hy chat qiodl ¢ rind when hy 
‘ Pe = i} ai are j / ” ea 
‘i ,iai ‘ / ffi j sf fj sf minaei Aidhsie dj i. 
1") Dates de / 
/ Si /'¢ » Oe ot ff Ty, ss. IN7 “- j j Lite j honasiedl thie subject WITIAAL i 
f it) / j 


(on Mav ith. LS7 2, the application for relssu Wiis filed (pp. 240 


* A new suit was commenced upon the first reissue of July 9, 1872 (fol. 387 
This suit was not prosecuted, but another commenced upon the second reissue ( witl 
other patents which was prosecuted to final hearing and an injunction obtained (pp 
236-9, 24. and pp. 224 and 9, 1 72, and p. 119). 


Thi 
of the 


| 
; 
i ri¢ Lipie 
. 
; f ‘ ' 
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lawfully er: 


, . 
yr ande ypesita 


‘* sufficient 


mad 


first claim of 


The ~~ cond cs 


fol. 450 


Patent Offices 


} 
; 


1 Was « 
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description or to the express phraseology of his claims any new de- 
scription of alternative devices. 

He attempted to do this by his new third elaim and by the 
specitic description of “ screws” as a mode of fastening, and the 
Patent Othce re yl ired him to erase the “ new matter” (Ex. letter of 
May 8, 1872, p. 2 7 

The third claim was erased because it contained ‘“ new SUYIYCS- 
fons not found in the original specification. 

[It is one thing to amend a claim Dy freeing it from words which 
indirectly and unduly (iit its meaning, and it is quite another thing 
to IMproyp rly Insert new ci scriptive words which were not used in 

nal patent, even though thi \ might have been held, as mat- 
ter of legal construction, to be equivals nts (see Examiner-in-Chiefs 


| 


decision of June 17, 1872, p. 282, when this distinction 1s pointed 
out 

The Corie it lment t | if . ich t hie patentee mac by the 
imendment of the original second claim, so as to read as he left it in 


the reissue of July J S72. was the proper One, for it rave to hy Il 


I 
t | +) 44 . . Zz } (Ta 1 ‘ si i ty ,} ,7 ) ' ’ tr } : ri ; cl | ‘ 
re benent of a air ie (t CONSTTUCTION OF TIS STANT nhenciunmperes ry 


—— | 
i j 
technical words of limitation. 
’ , ] , | 
Mir second amendment. that attempted tf ly ~ redid Tn The new 
- j 
Ti red ¢ ‘iis Pip PoPOd pe ne | ivf if ite] byte mee itTimeé rt ‘ A pore ~~ che 
; i 
SCTIPTIONS OF ¢ trivances Not previously eEXpressiy described 
; > »* ? ’ ; 
| it Thy wr col Thre Patent (otmmece \ _ Tiysit tiie ris? anc second 
la . ' | ol 21 i iT ' uchiiel + , To. - | | ; 
ClalInsS covered’ THe real Intention, which, we have seen, hae een ex- 
1) ithy claimed without words of limitation im thi application of 
' ‘ ; 
» — : ’ ) re 
Burt. Is clear from The decision of thie kixaminers-in-Chief on cL} - 
| aati - 
hve Pron) The ci ‘bt Lele c>T Tihie | prrid? ~ f*té Tl? tive tT} sf ana wf ond 
° ! 
Cc] l? ror want of pwmatentabtviiits 
. . 4 . 
Phev said 1) PS? fol. 462 
’ 7 a j 2 | | 
‘The patentability of the subject matter of the claim has been 
aS : 1 nd hw thi > 
Tove Otte 1} achiucdieatect hy thre fexan ' i¢*a Ss, anil '?y\ this Board anc 
. : . . } ’ : 
t f ( } } Piss loOlie | j fie / Bi j ] /3 j mri 11} Tiye declaration 
(7 Hnrerrerence ner wes h) } i] ' Val pried Tiye 1)) Fi é j nes There. 
| t | Popol T] nial line t} nm OF \ ule | | in th 
i i Lift 1’? it lQon) i ,? ‘?) eve il tan Lilt i a i* ; j 
? | ! 
iss I]t] 5 T() iii? ()i thye ! Teo SC] iif | > 1) iz = |) j Tr) tie 1 <illes 
| 
’ } ' . 
tion fo moments consideration Phe decision of the Examine 
i> eye in | 
: ] 
Wi = | IT Ti t 1) Ul if Oot} thie $4 nit (>7 Tiye } =~ 1] (7 July +t] 
S72. the second iim, at least, of the reissue patent, covered 
Z 
bi iy the subject matter no é led 
rr } = - *1 . ’ } : 
Phat that application was fifed in due time. that the correction 
, ; . a” , ~* " . ' 
- . i = : i « ; - - .s ’ 'y ; . ‘ 
was one whicn onlv sought to effectuate the original ittemprt to pat- 
ent the subject matter in controversy, and did patent the subject 
Te " ees | =. a 
matter Which patentee supposed he nad covere In the origina! 


orant. 
In Western Onion Tel. Co. vs. Balt. d&& Ohio Tel. Co. (25 Fed. 
Rep., 30, an elaborately argued and _ well-considered case), thi 


cover the intervening wood-work, and that the juxtaposition of all 


shoulda wholly cover it. 
This was what was deseribed in the origin patent. 


, 


Correct thus mistake. amone others. second reissue was 


applied for. 
The third and fourth claims of reissue of April 24th, 1877 (ap- 


| for April M9th. IS75). are elearly the first and second claims 


of the reissu ulv %th, 1872, the order being reversed (with the 


second claim er’ “| 


ainr separate doors and 
i 


of fronts together to 
he ub] ct matter 


~— 


sf 
4 


Jt) 


’ , } 7 } 7 ~ . 7 . 
Subsequently the whole letter was shown (p. 56) and the follow- 
ing questions asked 


x-(). Zoe. will Low show you the whole of the lett Be the sig- 
nature of which you identified as Mr. Yale’s the other d iv. and 
state whe thie t hie handwritin of the whole ot it Is Mor. y ile’s 4 i 
nt’s Exhibit 


" : ' : > . * . . 
' ; . i > sch . . ka Pee ' . 
refer To Tne paper Narked for ldentvineation ey fenda 


P| 
(Oinected 1 is No; « Sds—¢ Linwnawliol 
\\ | + + l+¢ 
. 
A f : Should sav that was Dis iettel 
rrr» . a , > } 7 "3 4 rs . 
++ — . . ++ = . . i] . >» 
Phi etter Was ely otfered 1n evictence, and Wil! be found printed 
t page 56 
, .-< . : 7 1 _ 4 } 
iat . i + ; ‘ : i, + ; ’ .% Tere. s + P . 
| IS SUYTELV IS Very Sil evidences poh Which to ittemprt to con- 
. + ¢+ a —. + e I — ail 4] ] . a Pall | } 
vict the invertor in this case of having, at the date of the letter. held 
4 +i + 4 . ] j ; . 
il} } is The scope OF The hvent i Wi is we have before 
j . 
— 
s! 8 ii mithict { be UNLOTM assert 1 OF Its scope by those 
‘ i i¢ ? 
1} . ° ’ ; ? ¢ ] ry? | + i ] +f ] 711 
ri] - rho healis to i erred, 1f the te er bea venulne 
4 j ’ _ ° ; . " . ' . - 
. ‘ ' . : > } . > " ' + | _ - . . 
Ole baie Ss, That ie Is There speaking OF the particular lmvention 
| s 
i i cong) \e hs \ 
rn | ] | ] 7e5 
etter, 10 WV observed, is dated March 17t] LS6S 
r »] r}] } LEP iT] } | } T hve prcate i ¢ \\ ~ | 7 i] ave Wnt} sep- 
i 
' , 
te? ry oll ISOS 1) |?4 to) 1” 
++ i + »\? + +i, t = " +] 
Lif ‘ })! a8 ete ' Pi? i i Liit’ie’itvit 1) biaore Cited SiN 
‘ 
‘ — 
\' j . 4 4 ‘ ‘ ; 14 : 
\ i t-} \ if ? ii i ij ‘ (té ‘is i 1 ii¢ i jl Verdire nf whe iF 
1] ] 
‘ } ~i<T st Ff ‘ ~t?] '} rt id) 7 7 eT i‘ ] , bare ni »SII ili st Pil ite 
4 - + 
an } ce if} 1iVicl i ; ~ | Py “tf ii .- i‘ thi the! i | position 
} 
Tires d's : PQT Oy | ‘ ‘ , i} | v4 14 tes 1} yf LT >} ve i? 
’ ’ , : , . . . . 
air e*srrile = | recorel >] Lilie CNISTS hice Of Lie fits Ty I1ronts is On 


May ISth. 1S6S my. Lad. () fi. at whch time a tier of wooden pigeon- 


3 Ul bost Post ofhes ras Tnad indi at which date the 
list Lo) Phalet OY i singel meta iS a Sabnipis to work from 
(). 11). which fronts undoubtedly eame from the Yale Lock Co. (pn 
b65.Q). 104, and p. 165, Q. 25 

When, therefore, Mr. Yale said. in the letter of March 17th, 1868S 


" eS > } ? ” } a : 
by LTri tie itT.. ned OWLV Wish TO SAY that Ciztithih OTS thie manhe!l 


my a “nt Ping eel “neannt ‘cart | 
of fastening in the frame to the wood-work. which I have no douht 
| 


— 7 . : : . ; ; , . « 
VOU Will ALLOW 1S Thllle : | had already CoOnsiuite nit pate nt solueitor, 


‘ : 
: . ) ° } Pg , . . 4 f a bs , ¢ %. 
. dD. NKhenwick, OT this @ClftV. as To the Teas blltv of} patenting tive 
manner of fastening in sample. and am informed it can un- 
s 
} - } 
doubts liv bbe } Tented Ih; } itte} ot 9 mewvtal doo} WiITh rlass 


ana lock. [. ot COUPrSse. have © elaim TO) it.” it hy na WeAans appea&rs 
that these words do not refer to some prior mode of fastening which 
he mav have devised for Burt's solid Frame, or if it does refer to the 
resent vention 1T 1s bv no means a straitlie d eonstruction to hold 
ing. he meant the mode of fastening a continuous front of metal to 


wooden boxes by breaking up the solid frame into small separate 
fronts and securing each in p sition by appropriate means, 


that what Yale CLP po AS To h: Ve spoken ot as the manner of fasten- 


34) 
Seventh Assignment of Error. 


Third Point. nm / eed | jitf 44, ye / iO) j ah j he AL LO 
ted. 


/ q 


j 


An important question in this case is that raised by the conten- 
i ; all ‘ : 
tion that no mvention was required on the part ol Mr. Yale to devise 


Ih othe Y Words. Tiriit view of Thre aftate ot the art any person ot 


f 
A 
f 
f 


a 
| 1-3] Pm 1-34] 
rehnary mechahical KI Wolld ich) KIL niv. : nal without 
usion Yale 
. ~ } } } : 
rived at, anc produces Chis Thine Yale (| 


"hcll iit) 
vas presented to his mind (Hicks, p. 244, Qs. 14-16). 


' ut 
tltgis W 


i 
} : , : : ais | 
. : 
. . ' } , ‘< , : x | ye 
n favor of the patentee ; at least such was his decision in the Seovil] 
' . : :' : | | 
aise, anc ther is ho IMLICAaATION Ciisnt his views Then expressed had 
1 
pict reraodie *i? \ . mice 
. ) : . 
Hi did } ? “=f } (TeCC I lé i Ti is { ~ ¢ 1a } ~s his Opi 1] Yh 1S Te inst 
t} | ‘ } | 4: 
if COM iil Lhit ©] Tike a ssue question 
, 
how open for discussion, and neces- 


: 1: - ; — 
yiewed In this aspect as a question of fact, and also as one of law. 


We first consider it as a question of fact. 


Yale's invention. as we construe it. was the combination with a 


- : . : . 
st Picts OT ‘ pPost- Tes Doxves ae! *} se Piees Ot separate metalhie 
fronts, so combined together and secured in position to the boxes 


Lilt 
eh ic 


with each other as to overlap and protect the wood of the boxes 
form « continuous ] ye Which can be cheaply mace. 
easily transport L and readily seT up ana adapted tO any space anc 
location. 

In order that we may answer the question whether Yale’s con- 
struction involved invention to make, it is necessary to review the 
state of the art and see what was 7 treet done, o1 attempted to be 
done, by others 7 th rection of this invention before the date of 
Yale's patent. It is obvious that the history of what inventors 
actually did, wh it th rs tilled by the Yale invention) 
was presented to their minds, will be much more persuasive evidence 
of the natural and necessary working of an inventor's mind thar 
opinions iow exXpresse d. after the invention is known. as to whether 
it was, previous to its conception, obvious or not. 

[It must be conceded in the first place that Yale’s device has been 


} 
t 


~ 
“+ 
~ 
| 
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an important improvement, has been generally adopted, and when 
once known has gone into very extensive use. 

Mr. Towne (p. 175, Q. 4); Keating (p. 68, Qs. 8-14); Mullet (p. 
IS7, x-Q. 40, and p. 191, x-Qs. 56-57). 

Now it must be remembered that post-office boxes of other kinds 
have long been known and largely used, and that even lock-boxes 
having wooden doors had been in public use for nearly forty years. 
Lewis (p. Lb. 

Os. 35-4). 

It would seer. therefore. that the Yale Invention. if So simple 
and obvious as is now contended, would have been introduced long 
prior t » the date when Yale introdueed it. 

It must be remembered that, as Yale is presumed in law to have 
known of all prior structures in the state ot the art. the same pre- 
sumption is to be extended to all other persons, and this legal pre- 
sumption becomes one of fact when it is seen what ordinary strue- 
tures are re lhe i tpaon cS necessarily teachime the world how to do 
what Yale in facet first did. 

The first article relied on by the defendants is the “ street washer 


- 


boxes Stipulation, p. 265). These articles are admitted to have 
been used at least for several years prior to 1568, and were 
probably to be seen on every city street corner for the last forty 
,eairs 


Street Washer Boxes. 
with Hinged Cover. 


The resemblance between them and post-office boxes is not very 
obvious, and if it were More so still. these wash rs have not the most 
remote connection with the combination, in series, of a number of 
wooden boxes, each provided with .a metallic front, so arranged 
together as to form a continuous metallic frontage (see Renwick, 


p. 49, Q. 15). 


The next articl 
post-ofhice boxe S. 
In various forms sine: 
such lengthened 
m to negative th 
fendant (Renwick, p. 

The next device 3 
boxes in safes. 

Both t 

The 


rected 


Use 


first consiste 


} .. 
by ab SIMIC TVO 


\ 


re lie cl (oT) 
Thes 


IS4 


hie asf Werle sect pou 


me ‘) is 


) i I: ries. }). 166 


defendants 1s the wooden front 
y seen, have been publicly known 
Stipulation, })- 316) and 


vithout sugvestion of the Yale device. would 
conclusion sought to be drawn bv the de- 
te 13) 


ey posit Boxes, and the single Iron 


Yar Ve ars prior TO TS67. 
Croup ot iron boxe ~ pro- 


eroups 


severnl of such lares 


being piled up and fastened together Phe last consisted of a single 
ron front attached to a single iron box. Single iron boxes. with 
iron fronts mn (LOoTsS. \ ir I CNINTS aS early aS LSOv. ere before 
the Court in the s (o.s case (p. 50, Q. 18 

It may not be verv material, but it is well to note that the 
moce! 1) fending rs lexh bit ssl Deposit Boxes does not ac- 
ecurately show imvthn J that is provect TO Ve been made prior to 
Yale Sil ntion 

Ty is 1} ode] > it Scbbiipopie >t! CT) ak ! fo l} DOoXe s it Was 
1} at hicot fo) practi > byuit ror ¢ hil ith 4. and “taking orders 
Pro mid thy hy thre { ss they were made in LS67 }?. 
a (). (0), vet he | rt | tive OF The % ® within two vears 

p. 2US, Cs 2 ep) Ni \ > Tron s certal ly made as 
early “ May. ISOS 5S | t Pete List i} thi Boston rost- 
othe Lt) Mavi nic od HIS ey keatiol? ror patent fil | 1) ~ }} 
tf Libtoe) O] t| LG We 

air wisy Pe tgs} SIT wt T ‘ biel Ver 1] tat 1} rede ' whe t} 11} 

i ; it i I i i t iif i t Li 

these dates ere those in wi t ~ front trames covered a 
much la mber of boxes thar Butler, who made them 

vss j nd some aa7, 
ae basa gar “ | | 

Phere was no s stio safe deposit boxes of the use of 

f ‘ | } if } . ho CS SecilTre by 
forming as s of tal 1 ull of uniform 
SIZ eh quantities, and lapted at 

A 
pleasure to f nad t | ch when built up togethe 
Wo | Y ti Sere Crh] - (>) | t | eC sii cr DON Tronts torm 
a continuous met | for the whole (Renwick, p. 45, Q. 1] 

Such was the stat thre tf pi to LS6S | we next inquire 
whether the) j rcested to othe nventors than Yale the re- 
sult whieh he { 

Two persons independently conceived of the desirability of pro- 
tectine the fronts of st-of} «k-boxes with metal, prior to the 
date of Yale's patent nad wis TO be presun i that thev were familar 
with such ordinary Structures as woocte) loeck-boxes and iron safe 
and safe deposit boxes 

These CWO Persons Were Peli oO Clark Jr.. 2 mechanical engineer 


a 
*.¢ 
~~ 


and architect, of Westerly, R. L., and Wilham L. Burt, Postmaste: 
of Boston. Whet did they do ? 

Both these persons were evidently persons of more than ordinary 
competence for the specific work in question. 

The first was not only a skilled mechanic and architect, but had 
special acquaintance with post-office work, for he Wiis the superin- 
tending architect of the post-office fut Westerly (]). 195. (). 7) and 
the latter was postmaster of one of the largest offices in the country, 
and familiar with its needs, and had, moreover, the assistance, in at- 
tempting to construct metalhe front boxes, of the post-office archi- 
teet, Mr. Moore (p. 160, Q. 6 

Burt's « xperiment Was made in May, LS67. 

[t was considered by the Court in Yale Co. vs. Scovel Co. (18 BL., 
248), and Judge SHIPMAN’s summary of the evidence then accurately 
states what appears in this case. 


it is contended how that Burt mand Yale were jovi inventors of 
the complete invention now patented, and certain additional evi- 
dence is introduced to endeavor to show that though Burt’s first 
plan Was in fact impracticable, vet that subsequently the plan now 
patented by Yale was developed, and that of it also Burt was enti- 
tled to the credit. 

We shall later discuss such evidence and show that it does not 
modify the conclusion reached by Judge Surpman. But it 1s_ suff- 
clent now to point out that whvever made the invention here patented, 
whether Yale or Burt, did not make it as an obvious SMe stion from 
the prior state of the art, but that notwithstanding all that was pre- 
viously known about wooden lock boxes and iron safe boxes. vet ere, 
when the idea of the utility of a metal front for wooden pe st-oftice 
boxes pres¢ nite cf itself, such dea did Hot te ach evell the most intelli- 
Sent constructor to fori separate metal fronts for separate boxes. 
and obtain the necessary security by combining such fronts together 
in close juxtaposition, so as to obtain the ne cessary¥ security with the 
least cost. nnd enable the fronts to be made In quantities without 
Sy celal design for any olven location. 

Burt, though he sought the resulting security of a metallic front, 
yet did not succeed i em odving that lea In il practical form il) 
his first mocel, ancl it was only embodied 1D al practical! form, whether 
ly Burt or Yale. as the result of a first failure. 

if such a course of events appear, it is conclusive upon the point 
that experiment and trial were necessary, and hence ‘ invention” was 
exercised, in order to arrive at the result now patented. 


But the conclusion that there was a necessity for “ invention ’”’ 1s 
further strengthened by the fact that Peleg Clark, Jr., sought for and 
missed the same result. 

His efforts were nearly simultaneous with those of Mr. Burt. 

In July, 1867, he seems to have conceived of the desirability of 
protecting the front of post-office boxes with iron. 


He seems to have made a drawing, which is not found, nor is any 
reproduction of it att 


t 
QM. 5; p. 196, Q. 3), there was shown “the entire front of tron.” 


. . " } . . " . *} ' , 
Doubtless it was a solid sash, pierced with holes to fill a whole bay 


iby ce cl. Ih this drawine. iis he lmplies }). 196 


t th post-office as the old glass sashes had done, and as 


ae 
heen mt ndled. for 1f it had been oth rwise. O)} if there 


or space a 
Burt's had 
had been a suggestion or intimation in it of the combination of se pul 
rite pietal fronts to form a complete ° frontage ° it would doubtless 
have heen enllh i Out ana Com mMenhte ct Up Oo) iy\ thie able eounse] fo) 
the defendant. 

But whatever this contemplated * entire front of iron” was, 1t did 


} 


not even reach the state which Burt's did : if proceeded neo further 


than a drawing, for it was) nere, ade (py. 198, x-Q. 22), Clarke as- 
signing as a reason that 1. } O46). () Dd). we hadn't time, and ther 
was foo much trouble ahout +t to bother for on post-office. 
What in fact was made were merely brow doors, Which were hingect 
divectly to the wooden piqeon-holes, as shown in * Deft’s Exhibit 


- stot de 
W ester], \ Ole | }). YD. Ol ¢@). ana the validity a) Clarke S eX - 
ClS€e for ried? makKnE tne -« ntire front of ion. thiat if Wis TOO much 


bother for one post-office, is seriously impugned by the fact that hi 
subsequently furnished iron doors “ for some ten to thirteen different 
oa places om (}>. 1G. () “ : lit bie La he Cite ji plea aL 7% id, Tron 


We MUST WSSubhie ther fore, eithe that Clarke IS in Crror 1) stiat- 
ing that he ever had the idea of an iron “ front” at all, as distin- 
suished from doors, or else he decided that whatever construction of 
iron front he was able to conceive of was impracticable, as Burt's 
Wis found Out To Lye : and it Wills / nahl her be dst aby practical form. 

Nothing Citbi POTe clearly evict nee the element ot thought and 
Invention in Yale's CONSTYuUe tion than these very structures of Peleg 
Clarke’s. He, too, was attempting to render the fronts of post-office 
boxes Secure Ds metal. but Yales TEL ct clic not occur to him. ana i}} 
its place he constructed, for from ten to thirteen offices, structures 
which Were absolutely useless f0 4 ‘complish the result he almed ut. 
for if not easier it Is p> rte ctl obvious that it 1s as easy TO pry off an 
iron door from. a wooden box front or frame as a wooden one. 

On this pomt Mr. Renwick says (p. 40) 

ae A. | have eCNablnily 7 thie exhibit referred to in the question ; it 

Is tt serles of WOO l Ih pigeon-holes Cope hh cat the rear, eneh provided 

with it separate metalhe door hinged tO the wood ot the boxes . 

the exhibit shows no metallic frame of any kind, either protecting 

or not protecting the wood ends, and that is a sufficient reason for 

stating that the inventions ot the tirst anc second claims of the 

Yale re issue are not represented in this exhibit. The doors of this 
‘ exhibit might easily be forced off or a ehisel might be set in the 
‘ends of the wood so as to pry off that part of the hinge which is 
‘ secured to the wood. 

“TT have examined the evidence of the witnesses referred to in the 
* question, and I find that they refer to a drawing as well as to the 
‘model; I am not able to understand from the evidence exactly 


oe a CIEL ASW Pht ana Teen ne - --- wwe: emcee. _ 
Oe ELLE toned Ne . 


3D 


what that drawing was or represented, but supposed that it repre- 
‘sented such a structure as Defendant’s Exhibit ‘Wood Front 
‘“ Boxes, except that the continuous and independent sash frame of 
‘that exhibit was represented as made of iron, with iron doors in 
it; but the evidence is too Vaso ile and ambiguous to enable me to 

10 COT] rehend Whit the drawlbg Was, or to base any opinion on it. 
si The Westerly model proves that it Ws HOT SO CAusy il matter iis 
if might seem to make Yales Invention. because it shows Pa 


‘combination of tron and wood which would not effect the purpose 


which results from the use of Yale's contrivance. In in opinion, 
n view of all the 


— a 


it required invention to make Yale's inventton, 
other structures referred to in the question, and an examination of 
. thre W sterly boxes, in) connection with the sate deposit boxes and 
the wooden-door boxes. would rather have led him AWay than Sug - 
vested his invention.” 
As an additional set of facts, strongl tending to show the exer- 
cise of “invention ’ on Yale's part, is to be noted the fact, stated by 
Mr. ‘Towne (pp. 76, Q. 7), that, though wooden post-office boxes, pro- 
vided with cl dile tal frontage, were whoily unknown until Yale intro- 
duce d them, Ne t,as Soon as Yale did intr mluce them, Safe and Deposit 
box makers sought to appropriate the henept of the idea of such boxes, 


, i} 
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hit pot till then. Wt the idea had been “ obvious ” to safe-makers. on 


safe deposit box-makers, from their known work previous to Yale's 
invention, why did they not make this desirable structure defore, and 
why only atte rirards aid they seek to benefit 1 it ? 

And again, the further fact stated by Mr. Towne (p. 76, Q. 9) is 
persuasive in the same direction, fo wit: that, though a form of 
wooden Fronted post-office box hac been previously patented by il 
rival Inventor, ve T. whi )) Yale had Once introdueed his metal fronted 
boxes, such rival inventor adopted Yale's idea and advertised his 
hranstormed box as “*the Embodiment of American Utiltarnian In 
venuitv ~ (p. 74 

The facts therefore clearly point to the conclusion that invention 
mist have been exercised by Yale in coutriving and constructing the 
combination with a series of wooden post-office boxes of a series of 
metallic doors and frames, so arranged, with reference to the boxes 
and each other. as To pre sent on the outside tt continuous metallie 
frontage. 

In Veriwin on Patentability it IS said Pp. Dod): 

“To pre elude Invention not only must all the wi ls involved he 

known, but they must be so known in relation fo the subject in hand 
that they would pre sumably bye pres nt to the mind of ny rnstructed 
is /’' PSOE SO SOO AS he directed his attention to the subject.” 

Surely Mr. Burt and Mr. Clarke were “ instructed persons ;” but 
the patented contrivance was not “ present to their minds,” though 
they were working at the “ subject in hand.” 

We next turn to the question whether what Yale did, in point of 
law, amounted to tnrention. 


) YALE EXERCISED WHAT AMOUNTED IN LAW TO INVENTION 


We submit that it is clear that ait) did. True. in a certain sense 
his invention consisted ino a change of material, but it was vol a 
ese change of riieavte risa! it Wiis i change ot material mecompiled 
hy and embodied in a change of construction. 

It was a change of material, accompanied ly a change of con: 
struction. Which Wits foun lec Upon rt thought or nlea hot apparent in 
iron pigeon-holes in sates, or iron safe deposit boxes, and which 
resulted in the adapt ition of metal fronts to the uses of post-office 
boxes ; making them cheap, cleanly and easy to construct In quan- 
tities, 1 uly fitted to be combined and set up In ay location : and 
conferred upon wooden post-office boxes the practical security ot 
sufes without the accom pan ving expense, wlile it at the same time 
conferred Upon boxes with wooden doors the quality ot create) 
compactness. 

The prior single Pron boxes. in safes, Were clearly not 2 ecombina- 
tion of separate on lronts with wooden boxes. and conveyed rhe 
suggestion of the possibility or utility of such a construction, 

The safe deposit tron boxes, closed at the rear and, with a singh 
front COVETING 2 large number of the apertures, Was not xn combina- 
tion ot wooden pigeon-hol s with separate ron fronts vrouped to- 
eether SO as CO protect the wood-work andl permit its use : thereby 
permitting cheap box Ss, ana supply ne them with cheap and secure 
fronts, and enabling the front to be manufactared in quantities and 
kept in stock, sudapote i to be set ly) sunicl evrouped tovether 1) Urn 
location. 

The yvooden post othee boxes, with wooden doors or with iron 
doors, contamed no element of required security and no combina- 
tion of separate fronts so as to form a continuous metallic frontage. 

Yale's device IS founce | pon ct novel len, tO wit : 1) it simple 
construction or change in) construction from prior devices, to obtain 
practically the security of metal boxes, winle he im fact avoided their 
expense and meonveniences : and made possible the establishment, 
ibs «ill industry nicl branch oft treet ; ot the manufacture ot metalhe- 
fronted boxes adapted to be loeated im UL position See Renwick. 
p. 4/7, Q. 12). 

Is not this clearly invention ? 

‘A patentable improvement is one which would not naturally be 
‘inferred from the state of the art 1 one who was familiar with it. 
‘The state of the art may be regarded as the premises, and the im- 
‘provement as the conclusion. 

‘Tf the conclusion follows naturally—that is, if the improve- 
‘ment is such as avy one instructed in the art might be expected to 
‘make, then it is not invention. 

* But if there is a logical wap between the premises and the ¢on- 
‘clusion, then the improvement is patentable, for invention was re- 
‘quired to bridge the gap—to perceive a conclusion not warranted 
. by the premises, although atte yr the eonclusion has heen reached the 
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‘ connection between it and the premises becomes apparent, and. In- 
‘deed, often SCCTIIS oby lous ‘i Bul rerdi (oe Pat utability, . OH). 

Taking this Statement as an accurate one of the qualities which 

lai constitute Invention, let us apply them to the prese nt case, 

The improvement.in the present case did not consist of making 
ci post-office bao oft wood with ra | metal front. in) the SiTne Way as 
prior boxes had been made of wood with wooden fronts, or of iron 
with iron fronts. | 

But the patentee in the first place conceived of the utility of 
combining wood and metal in the structure, and then devised a form 
of doing it which was different from any that had beeen previously 
attempt d. | 

It did not “naturally follow,” because it was obvious that what 
could be made of wood could also be made of metal or vice rersa : 
that it practically efhicient form of post-office box could be mace, SO) 
as to secure the benefits of both materials, when desirable, and dis- 
pense with each at those points, when their use was disadvantageous, 
nor that a new industry could be founded for the manufacture of 
metal fronted post-office boxes, based upon the conception that 
wood. for the purpose in) question, could be nade as efficient and 
safe as iron. yy protecting the front of the wood by the combination 
of a series of small fronts arrayed in such close juxtaposition, that 
though separately small and readily handled, yet when combined 
they formed a continuous metallic frontage ; nor that by the use of 
biie tia] the SIZE of post-office boxes could be so reduced as to secure 
greater compactness, thereby saving labor im sorting the mail and 
economy of Space in holding it. 

Postmaster Burt © naturally followed,” where the state of the art 
directed, and he made a large sash of iron to cover the front of a 
series of boxes just as the wooden sash or frame covered the wooden 
series of boxes or the iron frame covered a large group of iron de- 
posit boxes, but his attempt proved useless and abortive. 

The idea of the Safe Deposit Company's boxes was the same as 
Burt's, the single fronts were large and each was made to cover 
LN Jie fiiy bores “IS possible, sometimes forty (Foster. }). POO. (). 6). oT 
thirty (Butler, p. 206, Q. 10), or, as caleulated from sizes given, 
firenty-four Or far nty-SUr (}). 46, fol. 79), and if some fronts were 
made which eovered cl smaller number, even as few as five or SIX (as 
Mr. Butler, though not Mr. Foster, Says there Wily have been (p. 
PO. (). LQ), vet this was done, not with the idea originated by Yale. 
of building up a large and continuous frontage by the combination 
and juxtaposition of small, easily made and readily handled sepa- 
rate frames or fronts, but simply because certain irregularities in 
the safe deposit vaults to be tilled made it hecessary to form certain 
exceptional and perhaps irregular fronts, “in order to fill out and 
“ complete the size of the vault ” (p. 205, Q. 6, and p. 206, Q. 10). 


A few cases may be cited from many to be found in the books, in 
which patents have been sustained where the novelty in changes from 
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prior structures and the value of the results were much less impor- 
tant than in the present case. 
In Wooster vs. Blake (8 F. R., 432) the inventions in question 
consisted of comparatively slight changes in prior existing machines 
for making ruffles. One of its changes was the use with the ruffing 
blade working above the cloth piste , of a separator plate Which had 
been previously used by one Arnold with an unde feed ruftler, but 
with the inferior results that. with an under feed, the progress of the 
work could not be seen or so properly directed by the operator. 
Judge BLATCHFORD held thi patents valid, saying : ** Much is said 
In the evidence on the prac of the defendants as to the obvious 
character of this (>) that arrangement, snicl that cniy mechanic 
would know enough to cdo this or that. 
“This is the often-re peat (| SEOr in belittling inventions. The 
Invention consists primarily inh finding uit whit mechanical Opera- 
tion is Hecess try to produce the practical result ATIVE aut. When 
‘ such Operation Is hit pon this Pret hanical work Is Casy. it Is 
; Cas), when the Thie chant aul a ration IS NOC. Co Say tht it Wits 
‘obvious that certain mechanieal arrangements would eftect it, but 
Thies hanical warahnvgements are tried anc tried in) vain to re ach it 
oe practical result. because the mechanical Cope ration which Is to 
ettect such le sult Is hot vet SCECT. 
‘What is contended for is that it requires no invention to pass 
‘from Arnold to Robjohn. The evidence shows the contrary. ‘The 
‘results following the change are very marked and give to the 
‘change the character of invention as distinguished) from ordinary 
“skill.” 
So here experiments of at least two inventors prior to Yale failed 
to vield any result until Yale suggested the true solution of the prob- 
lem, and the “ results following 2 Yale's changes are Very marked, 
sunicl C1Ve to the change the eharacter of invention. 
In Loom Co (PAH ON, Iligqqgius, LOS C.S.. 5901. the letters patent 
in suit were for an Improvement in looms for working fabries, this 
Court he ll the prante nt was veelicl, and 1) disposing ot the Varlous de- 
fenses in the opimion of the Court, Justice BrabDLey says : 
“Tt is turther argued, however, that, supposing the devices to be 
‘ sufficiently described, they do not show any invention; and that 
ae the eombination Serf forth 11) the fifth claim Is ad here averegation ot 
‘old devices already well known, and therefore it is not patentable. 
“This argument would be sound if the combination claimed by 
4 Webster Wats ctl by LOUS one for attaining the vdvantace Ss proposed 
One which would oceur TO any mechanic skilled 1) the art. But 
it 1s plain from the evidenee, and from the vers fact that it was 
not sooner nlopted ane used, that it did hot, for years, oOceur in) 
this he¢ht to even the most skillful persons. It may have been 

under their very eves ; they may almost be said to have stumbled 
‘over it; but they certainly failed to see it, to estimate its value, 
‘and to bring it mto notice. Who eras the first to see it, to under- 
‘stand its value, to give it shape and form, to bring it into notice 


“and urge its adoption, is a question to which we shall shortly give 
* our attention. At this point we are constrained to Say that we 
‘cannot yield our assent to the argument that the combination of 
‘the different parts or elements for attaining the object in view was 

SO obvious us To merit ho title to Invention. Now that it has SuUC- 

ceeded it may seem very plain to any one that he could have done 
“Gtas well. Thus is often the case with inventions of the greatest 
‘merit. It may be laid down as a general rule, though perhaps not 
‘an invariable one, that if a new combination and arrangement of 
oe known elements produce a hew nil beneficial result, never at- 
‘tained before, it is evidence of invention. | 

In Willer vs. Drie hering, 16 F. R.., O40), the alleged invention Wiis 
74 spring made ot it bar ot metal of requisite form. which is rolled Ci 
its Life with the shape of a coll around a mandrel. The hecessary 
effect was to increase the vertical thickness of the inner edge of the 
bau. The claim was for a coiled edge-rolled spring, the inner ede 
of which is of ereater thickness than the outer edge, substantially as 
set forth. 

The respondents aT nie | that the complainants patent possessed 
any patentable merit, and contended that for more than thirty years 
it had been a matter of common knowledge that whan a bar of iron 
or steel is edge-rolled, the edge nearest the mandrel will upset or 
thicken. 

Judge McKENNAN (Judge BUTLER concurring) said (p. 541): “It 

IS. urged that. LS edge-rolling of metals ancl spiral springs were 
well known in the arts before the date of the patent in question, 
* the alleged invention described in it is without patentable merit. 
' This is sufficiently answered by the facts that Pickles was the first 
to conceive the idea of constructing a spring of the peculiar form 
~ described in his patent, whereby improved results were accom- 
plished, and that the pubhe had attested its superior utility and 
value by clopting it instead of the other springs then in use. 
* "These facts imply the exercise of safficient inventiveness to sustain 
lL poate nt. So in the present case © lmproved results” have 
followed Yale’s plan, anc public approval has attested its worth. 

In Streater vs. Davis, 16 F. RR. 564, the invention related to tips 
for the insol Ss of boots and shoes, ana the patent was for the tip 
formed of muslin or other textile fabric stiffened with shellae, and 
ressed into the required shape by heated dies. 

The defendants denied patentable novelties in) view of prior tips 
of vulcanized rubber and leathe Ee 

Judge WALLACE sustained the patent, saying : 

‘* Neither a leather tip or vuleanized rubber tip is the same thing 
‘as a tip of muslin or similar textile material stiffened with shellae. 
* The complainant’s tip was therefore new, undeniably it was useful. 
“ It was, therefore, the proper subject of a patent, unless the substi- 
‘tution of the muslin and shellae for leather or vulcanized rubber 

was such an obvious thing to persons skilled in the art that it did 
‘not involve invention. This is always a question of fact. In this case 
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‘it would not be the least doubtful were it not that there was noth- 
‘ing new in pressing by heated dies, muslin or similar textile matenial 
‘coated with shellac, into sach form and shape as was desired. 

Sut it was not obvious that when muslin coated with shellac might 
; he pressed by dies into the shoe tip, the beveled configuration 
‘could be dispensed with, and that a serviceable, practical article 
‘could be produced. The circumstances that the value of the new 
‘article was immediately recognized, and that it suppled a want 
, long felt, but not betore met, should have due weight, anil in this 
ease vo far to resolve all doubts in favor of the sufficiency of the 
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Invention.” 

So here, it was not obvious when metal was substituted for wood 
for the frontage, or when wood was substituted for metal for the 
boxes, either that the fronts could thereby be separately made, or 
when so separately made could be adopted for any position, in series 
of any number, or that the size of loek-boxes could be the reby re- 
dueed, or that such reduction would result, as it did do, in throwing 
their use open to the general public, or that economy of labor im 
sorting or of space in holding the mail could be secured, or that “a 
serviceable, practicable article could be produced ~ by the changes 
made by Yale in construction and material. 

In the ease of Sith ms, Goodyear Dental Co. (93 ‘oe »., {SO ), the 
patent Was for the substitution, as a base plate for artificial teeth, of 
hard rubber for gold, silver, gutta-percha, and other articles, the 
teeth being. imbedded in the gum when plastic, and the plate after- 
wards vulcanized. 

The advantages of substitution were, obviation of crevices be- 
tween teeth and COulis (found with other material) livhtness, creater 
\ ielding ana cheapness. 

The Court (Srrona, J.), after discussing (among other cases) 
dlot Leases PR. brie ‘ perood. said ; 

™ It does hot decide that no use of one material IN) leu ot ahl- 
‘other in the formation of a manufacture can, in any case, amount 
‘to an invention, or be the subject of a patent. [f such a substitu- 
; tion ne Jes a new mode of onstruchion, or develops hew Uses 
‘and properties of the article formed, it may amount to invention. 
‘The substitution may be something more than formal. It may re- 
‘ quire contrivance, in which case the mode of making it would be 
* patentable ; or the result may be the production of an analogous 
‘ but substantially different manufacture. This was intimated very 
‘clearly in the case of /Zichks vs. Kelsey, 18 Wall., 670, where it was 
, said: * The use of one material instead of another in constructing 

° a known machine is In most cases so obviously a matter of mere 
‘mechanical judgment, and not of invention, that it cannot be 
‘ called an invention, unless some new and useful result, as increase 
‘of efficiency or a decided saving in the operation be obtained.’ 
“ But where there is some such new and useful result, where a 
‘machine has acquired new fune tions and useful properties, it may 
‘be patentable as an invention, though the only change made in 
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* the machine has been supplanting one of its materials by another. 
‘ This is true of all combinations, whether they be of materials or 
processes. 

Here the very conditions called for by this Court are found to 
exist. 

The © substitution ~ of metal for wood, as the front of wooden 
boxes involved "a new mode of construction.” . Ges the breaking up 
of the front into sinall separate parts capable of ready an cheap 
manufacture and indetinite forms of combination : and the substitu- 
tion of wood for the Iron thiat head be 1) used| 11) the sufe deposit 
boxes, * developed new uses and properties of the article formed,” 
. é., the box was converted from an iron safe, too expensive and 
dificult to construct, to be used for a post-office, into a cheap and 
cleanly post-office box with all the necessary degree of security com- 
bined with compactness, thus resulting mm a clear “increase of 
efficiency (and a ‘*‘ decided saving in the operation.” 

In Hlobhs "8. hing (is I. is. y] . t| c patent Was for lass vessels 
for measuring, Which were graduated on their /ze7 surfaces. 

Similar vessels had been previously made which had been vrad- 
uated on their ovfer surfaces. 

The Court (ArcHESON, J.) held the patent valid on the ground that 
iuside graduations secured greater accuracy and uniformity, owing 
to the method of production. 

Ih Rogers ms, Sarye nf (7 Blatelh.., HOT } the patent Was for il wire 
staple for window blinds, having the legs of the staples roughened 
by corrugations of such shape thiset they conld be made in quantities 
by machinery by the action of cies. 

Staples hac been previously mace with the leus barbed yy it 
chisel, but the roughening was of such a character that the use of 
mnachiners il} thie 1) Inanufacture was impracticable. 

Judge BLarcurorp held the patent valid, saving ;: “ The reissue 
" Spe Cification states that the patentee desires to obtain for the 
, staples re patent A fon cL hiew Inanutacture ; is his Invention COl- 
; sist sun the production of il vendible urticle : and that its shape is 
~ to be such that it can be readily and rapidly made by machinery, 
so that it can be produced in great quantities, and kept for sale m 
‘the market as an article of merchandise. 

“ Itisas such new mannfacture or commodity, that the staple 
: adapted for such Lise, anid constructed substantially iis described. 
“must be held, under the clause, to be a patentable invention, if 
‘the claim is to be upheld at all. 

“The evidence shows that the patented staple could not be 
‘made by hand at a price which would admit of its profitable manu- 
‘facture ; that the sale of it. made by dies by machinery, has been 
‘very great, and that it has altogether superseded the nonserrated 
‘staple before used for blinds. In view of these facts, I think the 
‘ reissued patent is valid and the claim sustainable in law.” 

In forhush ws, Cook (2? Fish.. 668). Judge CURTIS said as It is de- 
‘ cisive evidence, though not the only evidence, that a new mode of 
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Ope ration lets been introduced, if the practical effect of the iInveL- 
tion Is eithe ranew ettect ora materially better eftect, Or as “ood 
ah effect more economically attained ly menans of the change made 
by the patente @, A new Or Hnprovecd Or a nove economicil ettect 
‘attributable to thi change made by the patentee in the mode of 
operation of existing machinery proves that the change has intro- 
“duced a new mode of operation which is the subject matter of the 
patent. 
In hames vs. (2 Fish., 146), Judge SpraGue said : 
If a mate Vl: ul] \ “diff ferent res Is reached, it IS evidence of some 
“ New Cause OFr WeALS, lth pitty Aly mechanism did ti apparently hi, sith- 
stantially the same. i a greater degree of utility heme 
achieved by (p}it machine IS eVI lence, ancl somtimes conclusive evi- 
‘dence, of novelty in the means or instrumentality which are used.” 
i Waterbury (vo. rs. New Jork Co. (3) Fish... 438). Judge INGER- 
SOLL said : 

The results produced constitute the several kinds of evidence 
Which may be relied upon with some degree of certamty in order 
to aseertain whether the same means are used. , If like 
results Ccahbot by produced Dy two separate devices. it is Food 
evidence to consider in determining whether the means are the 

‘same, because, as a ceneral cule, like results) are produced by like 
Means, enna, if like results are not produced 1 two separate de- 
vices, it is fair to infer that the means may not be alike in kind or 

* character. 

In Parker vs. Stiles (5 MacLean. 44). Judve LeAviIrr said 
‘The previous use of a structure bearing some resemblance in 

"some re ” ct to the invention of a patentee, and which might have 
‘been suggestive of ideas or nave led to experiments resulting in 
the discovers and completion of his invention, will not invalidate 
his claim ander his patent.” 


THE INVENTION CLAIMED WAS MADE BY Linus YALE. Jno. AND NOT BY 


Wa. L. Buri 


Much of the evidence upon the question, of who originated the in- 
vention 1n que stion, is the same as was considered by the Court and 
passed Upon Lt Vurl Co. v8. Neouvil C 

It will be sufficient to agai cite the decision of the Court in that 
ease. and then show that the new evidence in this ease does not 
justify any mocitication of the deeision. 


Judge SHIPMAN sald : 
‘In May, 1867, Gen. Wilham L. Burt, the Postmaster of Boston, 
: conceived the idea of cl number of wooden boxes furnished with 
‘metallic doors and frames for each box, with the rest of the wooden 
front eovered or veneered with il continuous metal casing, He 


‘caused a plan to be prepared for a box in the Boston Post-ofttice, 
' which plan clearly showed his idea. 
“A casting of the metalhe front was made from this plan, and 
was delivered to General Burt. and was sent to the plaintiff to he 
“ fitted with doors and locks. 

“This ceontinuons metallic frame or front was discarded on ae- 

* count ot its actual aor supposed inpracticability, ana in its stead 
Mr. Yaie invented the improved box-front for a series of boxes, 
Which was subsequently patented by his administrator, and with 
Which the Boston Post-oftice was supplhed. So far as is disclosed 

by the evidencethe Burt box-frame was never used in a post-ofthice, 

‘and was merely experimental. It originated the invention, but 

‘there is no evidence which can justify a finding that Burt was the 
inventor. — 

The new evidence 11) this CAaSEe consists of the following ; 

Ih Support of defendant's VIEWS the testimony of Lewis and 
others connected with the post-office in Boston in 1868,showing that 
the wood-work of the boxes actually put and which are deseribed in 
Yale's patent was constructed in Boston and not at Yale's factory. 
This. Wwe suppose, Is intended to support it thre Or that the idea ot 
combining the fronts with wood was not Yale’s. 

But this is of no importance, for it is expressly admitted that the 
metallic fronts as sent on by Yale were obviously intended for appli- 
cation to wooden boxes and not Iron ones. 

Lewis is asked (p. 170, x-Q. 72-74) : 

12 x -Q). Would it have been practical to have mace the sections 
of pigeon-holes out of metal of the thickness required by the con- 
struetion of these fronts ? 

Objection, 

\. No. sir: it would not. 

es: x-(). The fronts, then, asx they were clelivered to the Boston 
Post-oftice. were obviously constructed to be appled to sections of 


- 


woolen pigeon-holes - as that so ? 

A. Yes. sir. 

74 x-Q). Did any change have to be made in the fronts in order 
y them to the wooden pigeon-holes so as to make a continu- 


too pop 
ous metallic frontage when they were put up in the position ? 

A. No, sir. 

The only other evidence is the production of a letter said to 
have been sent by Yale to Burt, dated March 17, 1868 (p. 267). 

No proof is ottered as to this letter. except the handw riting, or 
how it came into the possession of the defendant, or whether the 
letter was ever in fact sent or not. 

The only evidence bout it is the statement of one Tyler, to 
whom first the signature and then the letter was shown (p. 36, x-Qs. 
135-154, and p. 56, x-Q. 233). “ IT should say it looked like his hand 
‘(Q. 153). T should think it was; I ain’t expert enough to tell; it 
* looks hike it (Q. 154). Well, I should say that it was his letter 
(x-Q). 253).° 


t } 


But assuming it to have been sent Whiet does it prove ? Mr. 


Burt had evidently prior to its date sent to Mr. Yale his impractieca- 
ble front. 
This front Walls } rovicl (| vith doors ot SCTE kind (}). 16S. ()s. t4 


16), as shown in the Moore drawing ; such doors either actually had 


lass or were inte ! cle «| for the reception of oliss anc locks. But if 
had AL CONFPIVANC tor fist WING lo pigeon-hol: S }). LOS. (). sy : 
Yale appears to have said, in this letter, as follows (the ¢fa/ies are 


Ours) 


“Yours of 13th iust. has been forwarded to me and L wouid reply. 
“4 na Vor apwothe) door made by hand, though 


| presume the Supt. will 
they eost at lenst three price S anid We will avold if if possible. We 


it leal of experimenting on this thing already as vou 
to the subject of Vour second 


have done co fre 
mnust be aware, and that brine's rie 
paragraph. l do not anticipate trouble about the Brambl pat., and 
only wish to say [claim only the manner of fastening in the frame to 
the wood-work, which I have no doubt you will allow as mine. | 
head lvendy consulted 1h pert ht solicitor, H. [3. Renwick, of this 
city, as to the feasibility of patenting the manner of fastening in 
simply, and am informed it can undoubtedly be patented. The mat- 
ter of a metal door with glass, and locked, L, of course, have no claim 
to. You sent me such a door to put locks on, so you are ahead of 
wre at least on that pot. | do not write this to interfere at all with 
your application, but must msist on my claim to the manner of fast- 


ening to the shelves and partitions. Hoping nothing of the above 
bay he misconstruce (|. 
adn, Very respectfully, 
laints YaLe, Jn. 


lf arhat stage in Vales ¢ PPePEVenes this letter was written does 
not appear. It certamly seems that he had proceeded no further 
than attempting to make a satisfactory door tor Burts o/d continuous 
frame, and that even that was still wanting approval ; and that he 
had devised sovee mode of fastening fAav7 frame into place, but what. 
is not deseribed. 

Burt had Ab elaim tO Ly the inventor ot something, and Yale 
repelled his claim to «// that bad been done, asserting that though 
Burt had sent him ‘Sa metal door with g@lass and locked.” and was 
‘ahead ” of him on that poimt, vet that he, Yale, was the inventor of 
the mode of fastening. 

Whether this statement of Yale's refers to his invention of a 
manner of fastening, by securing NE Paral fronts in each pigeon-hole, 
aus subsequently deseribed In his patent, cannot be told, for it may 
relate to some earher device, afterwards abandoned, of attempting to 
secure Burt’s so/id tront. 

But let it refer to either, and it is not ineonsistent with the 


claims in the present case. 
Yale never did claim, and the reissue does not now claim that he 


4) 


}.) 


was the first inventor of ‘a metal door with glass in it,’ and pro- 
vided with a lock. Such a broad claim would obviously be lacking 
in novelty, whether Burt had or had not sent the continuous frame 
to him. which embodied these features. 

So much Yale clearly imphes ; but he does clearly claim “ the 
manner of fastening,’ and whether he suppose “| at the time that he 
eoul Ll patent broad) the “ manner of fastening a metal frontage to 
woode 1) pir 4% on-hole = hi hye thing cp the iy hale front (dé into (f serie Ss of 
small frou Ms. ete hh fotste ned AL is own wood 7, pry on-hol. » ads Judge 
SHIPMAN sustained him im doing, or only the particular way of unit- 
ing the frames, is quite immaterial. 

The Court, in the Neoudl Co, Crise, sild that the first stated in- 
vention “was plainly the subject of, but was not fully secured by his 
original patent,’ and we must conclude theretore that this was the 
same invention, if he had then advanced far enough in his experi- 
ments to make it, which he alludes to in his letter of March, 1868 : 
and though, perhaps, he had made at the date of said letter. and 
even at the date of bis original application, only a vague statement 
to himself, of the really essential features of his invention, as is often 
the case with inventors, yet that ought not to prejudice his rights, if 
those essential features can be now seen, as through the obscurity 
and even errors of language the Court has held can be * plainly 7 
done. 

As was said in iv fling ws. of lhright, 7, (7... O07 : wet may be 
‘“ conceded that the full extent of his invention had not then dawned 

npon him. Men often build better than they know ; but when the 

wees interpretation of the words employed to describe an invention 

‘or discovery includes matter not in the mind of the patentee at the 

ieee: he ais as fully authorized to claim the unlooked-for as he is 
* the anticipate dove sults.” 

See also Leoherts ws. Live: 1 Otto. 150: and Stow vs. CF 7 

ot Chicago, 14 Otto. }). DAZ. 


lt Prpet\ we think. be sald, with all confidence, that it would be et 
perversion of justice to deprive the assignees of this invention of the 
benefit of the Invention, Upon the doubtful construction of a letter 
written by the inventor at some early stage of its progress, and 
which, at most, can be said only to show an incomplete appreciation 
of its scope. There is certainly not the slightest evidence im this 
case, any more than there was in the Scov7/ case, that Mr. Burt ever 
conceived of the invention described in Yale's original application 
of a continuous Inetal frontage for a bank of wooden pigeon-holes, 
formed by the combination in juxtaposition of separate frames and 
fronts, adapted to overlap anc protect the wood-work. 

Turning now to the evidence on behalf of the complainant, we find 
some evidence which tends to strengthen the conclusions in the 
Scovil ease. 

The evidence of Mr. Towne, though based upon the statements 
of Burt rather than upon original knowledge of the facts, presents 


tt) 


the matter in its true light, and is tully borne out by the facts 
proved. 
Mr. Towne says (p. 81, Q. 14 
“(). 14. Did vou learn in your interviews with Gen. Burt, and 
“your negotiations about his claims, upon what such claim on his 
part was based: if so, please state the same ? 
© AL Chiefly pot the facet that he had conceived the idea of 
fittine tip) lis Post oftice at Boston with lock-boxes having metallic 
faces or fronts, and that im the effort to put this idea into practical 
form, hie hievcl f Miplove 7 some one To make il drawing and il model 
‘ofa section of such boxes : (ren. Burt. discovered, was not ex- 
perience 7 Ih tatters of Invention and patents, anid did hot clearly 
understand what constitutes invention in the sense used in patent 
practice, The fact was that the drawing and model referred to, as 
mosacte by his direetion, embodied an nO] erative anal lnpracticable 
, device, and three having re chi | this point, he thea submitted his 
‘scheme to the late Linus Yale, Jr. The primary object of this was 
to have his device provided with Looe king mechanism. In at- 
tempting tO provide this, Mr. Yale at once discovered that ho 
 SPace hac heen provided on thie doors adequate to receive the 


lockine mechanism. nicl he thi retore reconstructed the door to 
reine Ly this vital defect. Having done this, he next design dia 
hew and practical freamne ce encloss the door TE place ot the ll)- 
practicable frame shown in model sent by Burt: the outcome of 
‘ this proc ss Was the evolution Ly Yale cf the metalle-fronted 
lock-box, afterwards adopted ly Burt for the equipment of his 
post-office at Boston; im my interviews with General Burt it was 
Ai always ap pare nt that he r onal dl his conception of the proye ct of 
having metal fronted loek-boxes as a fully-fledged Invention, and 
that he regarded the work done by Mr. Yaletin designing and mak- 
brick thr practical details of the door anal frame cts slinply the work 
ofa mechanic in his employ: it was upon this view of the events 
Which led to the invention of the box aim question that General 
‘* Burt based his elaim to be its inventor.” | 

This > eontirmed by thie tact that Moor nid Lewls, detendants: 
witnesses, describe the frame made by Burt, and Lewis shows. that 
it was mpracticable. 

Yale's letter to Burt of March, 1S68, shows that Burt sent it to 
him to have locks put on, as Mr. Towne savs; and the same letter 
shows that a great deal ot EN} rimenting © Wiis required to provide 
it with doors. 

Nothing was ever really done with it }). +4. is. 110). but Mr. 
Yale then made * a metal door and front, single ~ (Q. 111). 

Add to this the fact that My. Tyler shows that as early as LS64., 
Mr. Yale hac eoneeived of and caused to he mace th experimental! 
box having a metal front, and the presumption in Yale's favor is 
most persuasive. it iS but fair to coneede that Tyler's recolleetion 
oft the details of the box IS uncertain (}). 3o. x-Q). L7O). and it IS 
ditheult te reeconeile the existence of anything bat an experimental 


$y 


box at that date with the Yale-Burt letter of March, 1S68, but mak- 
ing all these concessions, and allowing for the possibility of some 
confusion in Tylers recollection of the details of this drawing and 
experi it with more recent work, vet it remains true that the wit- 
hess Ly p re aredt To he perfectly honest in his statements, and Is COn- 
firmed by the entry 1 his book ot Nov. oS, LS64. that il model] for it 
post-oftice box was then made, and it must be concluded, therefore, 
that long before UTI COTLCE ption On the part of burt. Yale's attention 
had been turned to the matter of metal-front post-office boxes in 
some form, and that a separate structure of a single box in which 
wood slic bile tai were combined 1 SOTME Wit hacl by ql) experimented 
upon by hin. 

The further very persuasive circumstance is added, that when all 
the facts sun circumstances of the claim (>?) the part ot Burt anal the 
acts oft Yale Were fie sh. and though there Wis eve ry inducement to 
conciliate Burt and secure lis assistance, yet the decision was that 
Yale was the true iiventor psec letter dé. 3. Yale to burt. eb. } 
IS7O, p. 114), and though at one time it had becn determined to 
lave thre administrator of Yale concede priority to Burt ( }). SD. (). 
16 _ vet Upon Curie sll the init: rest ot burt 11) his application, 
is Wilts done 1) the ASSIS DM nts of July, IS70. sand submission of the 
facts to coulis l. it Wiis determined that Yale was the true Inventor, 
and the patent was taken out in his name (p. 94, Q. 83). 

The presumption that the inventor named in the patent was the 
true Inventor Is. thie re fore, strengthened by all the facts HA i’ proved : 

I. By the absence of avy proof that Burt ever planned or made, 
or directed the making of a sectional front of any kind. 

2. By oath of Yale to his appheation ; im which application thi 
Invention Is to be * plamly seen,” though obscurely stated. 

5 15 Tyler's evidence that the conception of the sectional meta! 
frontage was Yale's. 

f. By Towne's evidence, based on the nearly contemporaneous 

nevotiatlons with Burt. that Burt's claim Wiis based solely On} thr 
fact that he had designed the original solid metal front. 
), 13) the action of the complainant company, acting under thre 
advice of counsel when all facts and cireumstances were fresh, and 
When the name of the inventor to whom the patent was issued) was 
material, because it owned both applications. 

As it has been ‘tlready deeicded, after reviewing all the facts 11) 
this present case, that Yale and not Burt was the inventor of the im- 
provements in the patent, it is almost superfluous to add authorities 
on general principles of law ; but for the sake of completeness, con- 
sidering the subject, ve note the following 

‘Suggestions from another in order that they may be sufficient 
* TO defeat il patent subsequently issued. WLMSE embrace thie plan of 
‘ the I pPProve ment, and must furnish such information to the persons 
‘to whom the communications are made; that they will enable an 
‘ordinary mechanic, without the exercise of any ingenuity and 


4S 


; special skill on bis part, to coustruect and put the improvement in 


successful operation.” 
Aqamam (%”. es, Jordan. rs Wall. 3). 
Putnom vs. Hickey, 5 Fish., 334. 
Vatthews vs. Skates. 1 Fish.. 602. 
Alden vs. Deirey. 1 Story, 556. 
Thomas ts. Weelts. ” Paine, | 
Divon vs. Moyer, 4 Wash. C. 4 
National FON. Co. vs. Mibhard, 21 O. G., 635. 


Although the iden ot the live ntion anc hints concerning it 


came To a patenter from others, still if Ze was the tist who qave 


J 


10 thicst hed (t vse til Csdidd panicle hical SOV di. his rights are not to be de- 


feated.” | 
Leese Us. [helps, 1 McaA., 48, 
Bell as. Daaiels. | 37 
Spaulding us. Lucker, Deady, (49). 
Vacmillan vs, Larclay, 5 Fish... PS. 


‘If the suggestions simply aided the inventor ip arriving at the 


useful result, but fell short of sugeesting an arrangement that 

would constitute a complete machine, and if after all the sugvges- 
‘tions, there was something left for him to devise or work out by 

his own skill and ingenuity im order to complete the arrangement, 
‘then he is in contemplation of law to be regarded as the first and 
; ore iaial iscove rer. 


Pitts rs. Hlall, 2 Blateh., 229. 


It is not the man who bryea\ form an lmnpertect machine which 
ety sugvest to a higher and more practical order of mind valuable 
ideas, but the man who embodies those ideas in a practical and 
working form, whom the law protects.” 


be, ,7 ? ‘* Y ~“\ 
/ TTX. Ue. MWelinivn Maze. 2 Mish ity A 


THE DEFENDANT IS LIABLE AS AN INFRINGER IN THE PRESENT ACTION. 


The defendant seeks to avoid responsibilities in this action on 
the ground that he is an officer of the Government and that the in- 
fringing contrivances are the property ot the Government, and 
that he uses or used the infringing contrivances in the course of his 
official duties. 

If the second claim be construed as we contend it should be there 
is no dispute but that the structure used is an infringement. This 
is fully proved by the witnesses on behalf of the complainant (p, 17, 
(). 8), and is admitted by the expert for the defendants (p. 247, 
x-Q. 24). 


49) 


This Court has settled the law that “the Government cannot. 
‘ after the patent has issued, make use of the Improvement any more 
‘than a private individual without license of the inventor or making 
‘ compens: — to hi Mm. 


lh Caminieyer 
ot the 
(patent prope rty) than other individuals under that pro- 


agents 


’ property 


oo VISION. 


U, 


Bu 


public 


Pies, 2 Wall. 24h. 


vs. .Vewton (94. ULS.. 225). this Court held that 


have no more nmeht to take such private 


as it contains no exception warranting anv such invasion of 


’ the private 
oO position is found 
the Government cannot after the patent is issued 


it is held that 


make 1] 


without heense of the 


mehts 


‘° 


it of thre Imp 


f ancdividuals. Conclusive support of that 
in the recent decision of this Court in which 


ovement, any more than a private individual, 
inventor or making Compensation.” 


These two cases do not ¢ Xpor issly decide that where the Govern- 
mnent by its agents infringe upon a patent, such agents can be held 


hable by 


‘ | ! 
cl suit 


for bap eioaty sg 


[hn Campbell eS Sit) 


directly ruled by J uidge 


i (dnie 


ASF (17 Dlateb., be ‘ the point Wats, however, 
WHEELER, saving : 


cround upon which the defendant claims he does not in- 


fringe is that im all |i 


" erThnmen 
COVE Ti! 
patent 


But the 
. propert 


t in thi 


nent, 


did not ext 


 Orant saved 


elusive. 


absol 


exclusive 


nothing 


has done he acted as the officer of the rOovV- 


jv rformanec of his duties for the benefit of the 
anil thi: 


it the monopoly granted in granting the 
nd to nor cover any use by the government. 


use of the Invention granted to the patentee is 
vy, and this property is now owned by the plaintiff. The 


for the use of the government. It was ex 


tel) throughout the Umited States. It was cranted 


by Np ss law of Congress pursuant to the constitution, without 


which it could not « 
* either expressly or 

the law of the land, 
See This Is ¢ xempt 
COM pel sation by thie 


‘taken | 


“mete lc ia pa se 


prop it 


\ auiy 


y 1) 


officer. 


L priv: ite 


in this re ve al (U7 me 


vist. But all property is upheld by law, 
nnplied|y enacted or adopted, all of which is 
the same as the statutes upholding patents 
from being taken for public use without just 
Supreme law of the land. Nor Can it be so 


at will, in time of peace, leaving the owner to 


(Mitchell vs. Harmony, 13° How., 115). The 


Invention stands the same as other property 
d Ntates us. urns. 12 Wall.. 246: (aimane yer 


Ce. Ne mhon. ‘y{ U). Bd) 
Ging hell as aoa x. Was reversed in this Court on other grounds. 
and ;: doubt e ‘pre ssecl whether the only remedy might not be in the 


Court of € 


In the 
defendant 


lads ag 


case 


Was 


alnst 


ot fore 


the ima 


purposes two 


the Goverpme nt. 


Aand vs. Porter, 15 bk. R., 256, in which the 
ster armorer of the United States Armory cut 


Springfield, Massachusetts, and as such master armorer had used for 
armory 


kinds of cartridges, one of which, the cup 


anvil cartridge, was deci led to be an infringement of the first and 
second clalns ot the patent 1}} sult. 
His Honor Judge Sripman, having decided the Intringement, 


SAYS : 
I do not definitely understand that Camptell cs. Sames, 104 
U.S., 356, definitely decided that a Dill in equity will not lie 
aersinst cul othe rot. thy tonite (| States for his nnauthoriz | use of 
patent sol L my the service of the Government. 
Let there bea decree for an axecounting in conformity with 
this opinion. 

In (vited Ntates rs. Lee (106 U.S... 196), this Court held that the 
erXe Inption of the government to suit was “limited to suit against 
‘the United States directly and by name, and cannot be success- 

fully ple nded in favor of othcers and agents of the United States 
when sued 1b private persons fa) propre rtvin their POSSESSION cus 
‘such officers nid “vents, In such cases a court of cOolInpetent 
jurisdiction over the parties before it may inquire into the lawful. 
ness of the possession of the United States as held by such off- 
"ers or agents, ancl IVE yu lo rent a~ceordime to the re sult of that 
mquiry.— 

In Lonisiana vs. Jnmel, WOT U.S... 726, this Court sid: 

In 7. No os. Lee. 106 UL S.. 196.1t was held that the officers of 

; the Unite | States. holding in thie i official capacity, the possession 

‘of lands to which the United States had no title, could be required 

‘to surrender their POSSESSION to the rnehtful owner, even though 

the Unite | Stafes were hota party to t hie judgment under which 
the evietion was to by had. 


ln Zivey vs, Sirartirout, WO Pet., p. 94, 1t was said : 
Where a ministerial officer acts in good faith for an Injury done, 
, he IS hat linble LQ ¢ xempl Ur damac Ss but he Call clatm ho further 
“exemption where lis acts are clearly against law.” 


In Poinderter vs. Greenhow. 114 U. S.. 287. it was said: 
Prine ennas class of Gases Is where cul) individual Is sued 11 tort for 
Come net nyUrIOUSs to nnother ino revard to persol Or property, to 
which his defens is that he has acted under the orders of the 
* Government. in these cases he is not sued as, or because he ts, 
the otheer of the Government, but as an individual, and the Court 
ie Is not ousted ot jurisdiction because he «asserts authority is such 
‘officer, and im illustration of this principle reference was made to 
Vit hell as. [larmony, LS How.. Lid: [Sate NUS, Clark, 9.) is os, 204 ; 
Meigs vs. MeCluing, 9 Cranch, Lb; Wi/cor vs. Jackson, 13 Pet., 498: 
rown vs. Huger, 21 How., 805: Griser vs. MeDovell, 6 Wall.. 
* 863. and United Ntautes vs. Lee, 106 U.S... 196. The ratio deei- 
* dende in this class of eases Is very plain. A defendant sued as a 
‘wrongdoer who seeks to substitute the State in his place or to 
justify by the authority ot the State, or to defend on the cround 
“6 th: at the State h: AS: adopte “| his act and exonerate “ him, Cy annot rest 


a] 
nal “on the bare assertion of his defense, he is bound to establish it. 
* "The State IS a political corporate body, Cah act only through 
| agents, and can command only by laws, It is hecessary, therefore, 
for such il defendant 1 order to complet his defense to produce 
4 an law ot the State which constitutes his COMMISSION iLS his agent 
he “i and a warrant for his act. This the defendant. in the present 
of * ease, undertook to do and that law made it the duty of 
“the defendant to receive the coupons tendered in payment of 
ith ** TAKES and deelared eve i step to entforee the tax thereafter taken. 
‘to be without warrant of law and therefore a wrong. He stands 
the ‘then stripped of lis official character and confessing a personal 
nst “violation of the plaintiff's rights for which he must. personally 
‘SS - ‘answer, he is without defense.” | 
ites 
AS ln /laqood vs. Southern, U0 ULS., p. 70, it was said: 
ent * A broad line of demarcation separates from such cases as thi 
ful - present, 1) which the decre s require, 1 athrmative official action 
yf ti - ” oF the peur of the defendants the performance of thi obhgation 
haat * which belongs to the State in) its political capacity, those in which 


netions at law or suits in equity are maintamed against defend- 
uuts. who, while claiming to act as officers of the State, violate 


s of * and invade the } rsonal and property rights of the plaimtiffs under 
ON * color of authority, unconstitutional and void. Of such actions at 
read ; law for Vt dress of Wrone, it Was snd by Mr. Justice MILLER. in) 
ugh “Cnnningham vs. Macon and Brunswick LP. 2. Co. ubi sup.. *In 
neh Be these CELSeS he is not sued as or because he IS the officer of the 


‘Government. but as an individual. and the Court is not ousted of 
‘ jurisdiction becnuse he USSEVTS authority tis such offieer. To make 
‘out lis defense. he must show that his authoritv was sufficient in 


ie’, it lew to }! Teck lim. }. 4 ()f such CASES, that oft the t/, S. is, 
then * Lee, 106 UL S., £96, is a conspicuous example, and it was upon this 
=F eround that the judeme nt in Poinde rier Ux, (rreenhow. 114 UT. ».. 
“was rested. And so the preventive remedies of equity by injune- 


‘ tion Way he employed 1 similar eases to anticipate and prevent 
for , “the threatened wrong where the injury would be wreparable, and 


y, to = there Is ho plaim anc adequate remedy at law, as Was the Case 11 
the “ Allen vs. B. & O. RR. fh. Co., 114 U. S., 311.” 

C is, Se also 

ourt Adsit vs. Brady, 4 Hill, 632. 

such NVeenan vs. Nouthivorth, 110 Mass., 474. 

le to 

204 ; 

AS - 


1] THe AssiGNMENT OF YALE'S ADMINISTRATOR 
y All., 


aE ei- 


as a There are two assignments from Silas N. Brooks, administrator 
sr to of Linus Yale, Jr., to the Yale Lock Manufacturing Company, in 
yn evidence (Ree.. pPp- 53LY and 32] ). The defendant appears to object 
rest to the last assignment only, and to that on the ground that he has 


-) 


no knowledge or belief and no information except from the bill 
whether or not the allegations 1D the bill respecting the assignment 
are true, and leaves the complainant to the proof thercof, and 
alleges that, the heirs at law of said Yale should have been made 
parties to the bill. 

If the entire title passed Ly the assigninents, the heirs ut law of 
Yale should not have been made parties to the bill. 

In the body of the imstrument Silsas N. Brooks IS at seribed ils 
the acdiministrator of the estate ot Linus Yale, Jr., deceased, and 
“ the said Silas N. Brooks as aforesaid” assigns all bis mht, title 
and interest, and signs the assignment, ‘ Silas N. Brooks, Admr. of 
the estate of Linus Yale, Jr, deceased,” and affixes his seal. 

That he had a right to SSI as administrator there is no doubt. 

sec. 34. Act of Juiy 8, 1870, 16 U.S. Stat. at Large, 202. 


To construe the instrument it is) proper to ascertain and deter- 
mine the Intention ot the parties, sic this IS arrived ut 1 COn- 
sidering the character in which the party undertakes, the nature 
ana subject ot the undertaking, anal the ferms employed 1 the 
Instrument. 

The uhury City Bans Ss, Leonard. H() Barh.. 11%. 


Niort los is. (Crm, { Barh.. Pw (4. 


it IS ho matter that Brooks did dot insert the word ~ 2 7 before 
the “ Admr.” in executing the instruments, for it is no objection that 
the office Is not correctly stated im the description attached to the 
signature. 


Brockacay vs. Allen, UT Wend., 40. 


The entire olyeetion Is met by the decision 1D) Ve well Ss. He sf, 
15 Blateh., 114.0 In which it was held that an assignment from a 
widow was valid, though made by her as administratrix of her hus- 
band, and not as executrix, when she had been appointed executrix. 
That it was not necessary that the daughter, who with the widow 
were the sole beneficiaries under the will, should have joined in the 
assignment or assented to it. And that the company that purchased 
from the widow became the owners in equity of the patent ; and 
that its rights are the same as though that had been done which 
ought to have been done, and no one except 2 Done hid purchaser, 
Cah asset the CONTVArs 11) a court ot equity. 


Newell vs. West, 13 Blateh., 114, 118. 


What We have said apple S TO both assignments. The first 
assigninent has no seal attached, and in such a ease, that the intent 
must govern, IS even stronger. 

Lowns ned es, Corning, 23 Wend.. ASD. 
Pinkney vs. Hagadorn, 1 Duer, 89. 
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The objection may again be answered by the facts that the patent 
has been reissued to the complainant, and that the defendant objects 
from want of information and behef and offers no evidence against 
the legal presumption oi ownership. 

for when a reissue counts upon a prior assignment of the original 
patent to the complainant, this makes, with the act of the Commis- 
slone) eranting the reissue, a prima faci case that it was valid to 
reissue to the complamant; and if there is no proof in the case 
tending to overcome this, the Court must therefore presume that the 
reissue was properly granted to the complainant. 


Middletown Tool Co. vs. Judd. 3 Fisher. 141. 


In this case the complainant has clearly established its rights 
under thus patent, by the ise of the patented article for } number ot 
years, by an action in which the patent was sustained, and in which 
every defense might have been set Up, and by obtaining a reissue of 
the original patent. 

Cook vs. Earnest, 2 O. G., 93-89. 
ferry vs. Parker, 1 W. & M., 280. 


A reissue of a patent to an assignee raises a pr¢sumption of title 
in such assignee, | 


Wirshhurn ct Mor fe M. (0. US. Hlaish, 4 I’. * JOU. 


Fourth Point. We subyict that the complainant was entitled to 
the decree prayed for, and that the decree dismissing the bill should be 
reversed, 

FrReDERIC H. Berts, 
Counsel for Appellant. 
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specincatio part 
ent No. 119.212. dated Septembe! 

19, Sel. 

/ A/a hom if TAA, “CeL Vi 


Be it known that Jr.. de 


Linus Yale. 


eeased, late of Shelburne Falls, in the 
County of Franklin and State of Massa- 
chusetts, during his ifetime invented a 
new and useful improvement in doors for 
post-ofhice boxes: and 3 Silas IN. Bro ks, 
administrator of the estate of the said 
Linus Yale, Jr., deceased, do hereby cde 
clare that the following isa full, clear and 
exact che script on thereof sufthic ent to en- 
able others skilled i thre arts to under 
stand, make, ANd Use the same, reference 


being had to the 


forming part of this s 


accompanving drawings 

‘ation in which 
tion taken from the 
of a series of boxes: 


pe cite 
i 


Fig. 2 is a vertical section through the 
Sire and Fig. jis a front elevation of a 
single box frame with the door Open. 

Phis invention relates to an improve- 
ment in the construction the fronts of 


in 
ding the doors and box 
lL and in 
pigeon 
frame ‘~ 
bottom and sides. 


post-ofhe c 
said fronts, inelu 
Irames, of securing 
frames to t holes 


with 


en 
rivets, Connec encel) 


1). 


+} » ot ¢ 
Oroer at te 


The body of these boxes is to be made 
of wood, in the usual manner, namely, a 
eries of pigeon-holes: but the front of 
Tae } md the door frame are made of 
iron or other suitable metal. Each door 
frame or box-front ix so made that it aids 

covering the edge of the wooden parti- 

on or pigeon-holes, and is connected 
Wil the other frames above, below, mid 
on each side of it. in such manner that 
the frames make : continuous frontage. 
no pat of which can be removed from 
Tiie utsicle Vitheout pulling down other 
parts and breaking the wood-work, so that 
4 surrept us removal of the front of any 
box in order to get possession of its con 
tents is) practically impossible Rach 
frame, made as before stated of metal. has 
ui] iT Lili I i flance fa whic j protes ~ 
the outside of the wood-work. The sides 
cf thie frame enter and fit el ysely 
acvainst Line WwW ad forming thie pigeon- 


avy ve CONTINUOUS OF Hot 


iis: and each frame 
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Be it known that Linus Yale. .Jr.. de it known that Linus 


ceased, late of Shelburne Falls. in the! ceased, late of Shelburne Falls. in the 
County of Franklyn and State of Massa- County of Franklin and State of Massa 
Cchusetts, during his lifetime invented a/ chusetts, during his lifetime invented a 
new and useful improvement in doors for | new and useful improvement in post-office 
post-office boxes: and I, Silas N. Brooks, | boxes: and I, Silas N. Brooks, adminis 


estate of the said Linus Yale 
the fol 


trator of the 
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tiie 
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estate 


1, do hereby 


ndministrator 


Linus Yale deceased. do hereby declare 


declare thie following to be | full. clear lowing to be il fill. cleal and CXACT che 
and exact dese ription thereof, sufficient | se ription thereof, sufficient to enable oth 


to enable others skilled in the arts to) ers skilled in the arts to understand, con 

unde rstand., make and use thre Sane. struct and use the same, refererce be ing 

reference being had to the iccompanying had to the accompanying drawing, form- 

drawing forming part of this specifica ing a part of this specification, in which 

tion, in which Figure 1 is an elevation taken from thi 
) 4 


re ] an elevation tuken from 
delivery sicle of Pe | series of } 
Fig. 2 is a vertical through 


same, and Fig. 3 is a front elevati 


** 
Ficu 


is 


front or delivery side of a series of boxes 


section 


on 


single box frame with the door open. - 
his invention relates to an improv - 
ment in the fronts of st-office boxe 4 


14 : pA : Ad 
: the outer ends of such boxes respectively, 
of metal doors and frames suitably hinged 
together, the frames arranged 
erlap and cover, in W hole or in part, thre 


said fronts, in- 
OX frame of metul. 
str 


Whole or 


and CODSIStS in maki: 


sf) iis if) 


said box frames 
to overlap and cover, 


being Col ected S() HS 


- : 
iT} q\ 


In part, 


the front edges of the wooden pigeor front edges of the boxes to which they are 
holes to which they are affixed to be secured. My invention also consists 

The body of tht boxes is to be made of in providing suitable means for securing 
wood*%in the usual manner—viz., a series such frames to the boxes. 

f piges n-holes but the front of the box Lock-be kes have heretofore been made 
and the door frame are made of iron or in which the doors were attached directly 
other suitable metal] Kach door frame or. to the front ends of the boxes, as shown i: 

94 464 


bax f that it aids in cover- | tl itof Jacob H. Bceidler, No 


ront is so made 


ing the edge of the wooden partition or granted August 28, 1866: but the hinging 
pigeor at les i? | is ( ! ected Will} thre yf thy (| r= brectiy to thre S11ieS O} thre 
other frames above, bclow and on each boxes 1s troublesome and insecure 
side of it in such manner that the cause it leaves the edges of the boxes « 
fraines will make a continuous frontage, |) posed to convenient attack 

no part of which can be removed fron The body of the boxes may be made I 
the outside without pulling down other wood, in the usual manner, but the door 
parts Rach frame, made as before stated and door-frame, which compose the front 
of meta has | around it a flange aa, of the boxes respectively, are made of iron 
which protects the outside or edges of the or other suitable meta Fach door-fram 
Wood Work The sides of the frames 4 is so made that it aids in covering the 
enter and fit closely against the wood, edges of the wooden partitio forming 
furming aif pice n holes ind may be the walis of thi oxes. and is connected 
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Be it k \ hat Linus Yale, Jr 

ceased ite f Shelburne Falls, in the 

('ounty f Franklin, and State of Massa- 

husetts, during his lifetime invented a 


new and useful Improvement in Post-office 
gal 


Boxes and the Yale Lock Manufacturing 


( Mmpany, issignee of the entire right and 
title to said invention. does, by its Dp i 
lent, hereby declare that the following is 
i full, clear and exact de scription thereof, 
suficient to:-enable others skilled in the 
arts to unde rstand, make and use the 


had 
. forming 


to the accom- 
part of this 


same, reference iW 
' 


| panving dr 


taken from the 


boxes. 


ation 


fa series of 


Fig. 2 isa section through the 
same, and Fig. 3isafront elevation of a 
single box-frame with the door open. 


This i 


ment in 


nvention consists in iin improve- 
construct of Post Oftice 
boxes: and its chief feature is the com- 
bination of a tier of pigeon-holes made of 
wood with a continuous frontage of metal. 
frontage of and 
frames, cover the ends 


i . 
tne ion 


such consisting doors 
their latter 


which 


of the boards which form the pigeon-holes. 
\ series of wooden pices n-hoiles open ut 
the rear and covered at the frontor on the 
itside by a permanent glass front is 
very old, and sucha series was used for 
Post Oftice boxes and in hotels as a re- 
ceptactl for keys, cards, letters, &c. There 
NUS MISO pe¢ In use a series of wooden 
pigeon-holes, each provided at one 
vith a door, as described in thie pate 
yrantied Tf ob H Beidler, May 
1866; but in this patent the door is de- 
seribed +e in red Lo the wood, and the 
construction is, consequently, insecure, 
is an OI iry pocket knife or small chisel 
will, even in inexperienced hands, suffice 


the wood or pry off the door. 


so that the boxes may be entered. 
Pigeon-holes made of iron or other 
metal are difficult to construct and very 


frames with each other and with pigeon- 
holes, as described, by means rivets 
passing through the frames, and the wood- 
work entering between the said frames, 
the combinations being substantially as 
described. 

2. The above, in combination with the 
frames and 


Srras N. Brooxs, 
Administrator of the Estate o 
Linus Yale, Jr., deceased. 
Witnesses : 
G. M. Prympron, 
H. L. WatTrenBErs. 


postmaster, a perfect 
safeguard tall entrance to the box 
by means of the key, as is more particu- 
larly set forth in Letters Patent granted to 
me on the 24th day of October, 1871, and 
numbered 120.177. 

What I claim as the invention of the 
said Linaus Yale, Jr., deceased, is— 

1. The combination of several box 
frames with each other and with pigeon- 
holes, as described, by means of rivets 
passing through the frames and the wood- 
work, entering between the said frames, 
med — being substantially as 

esc 
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Admin ‘strator 
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| Witnesses : 
| H. L. Warrensere, 
G. M. Prympton. 


ther frames above, below and on 
ge of it, in such a manner that the 
will make a continuous metallic 
no part of which can be re- 
om the outside without pulling 
ther parts. Each frame, made as 
tated of metal, has all around it a 
}a, which protects the outside or 
f the wood-work. The sides of the 
b 6 enter and fit closely against the 
orming the pigeon-holes, and may 
continuous or notched out at intervals, 
and each frame has attached to 1t one leaf 
of two or more hinges, cc. The door may 
be of any desirable metal, solid where the 
lock d@ is attached, and having an opening, 
é, below, in which a plate of glass is se- 
cured. I prefer to locate rods ff behind 
the plate, to prevent the introduction of a 
hand, if the glass be broken. The door is 
so constructed that when shut it enters 
within the frame, so that it cannot be lift- 
ed from its hinges. When the frames are 
all in place each frame is riveted through 
the wood-work to its four neighbors (see 
hh, Fig. 2), and in this way a continuous 
metal frontage is formed. The door for 
each frame has a small spring-bolt, i, and 
a lock, d, attached to it. An arm, &, of 
wire or other material, is attached to the 
turning mechanism of the lock d, through 
a slot, (, made in the casing, in which the 
tumblers, &c., are placed. This arm is 
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if 


cee 
5 
na...” 
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1 


bent at its free end, and engages with a 
pin, m, which is attached to bolt ¢. 


at m anid vertically at 0, in which slots the 
in m moves to push out and draw in the 
It, and to lock it when pushed or thrown 
out. 
This device forms, in the hands of the 
postmaster, a perfect safeguard against 
all entrance to the box by means of the 
key, as is more particularly set forth in 
letters patent granted to me on the 24th 
day of October 1871, and numbered 120,- 


177. 


The. 
casing of this bolt is slotted horizontally | 


What I claim as the invention of the 
frame is riveted or bolted to the wood- 


said Linus Yale, Jr., deceased, is: 


_ 1. Asa new article of manufacture, a_ 
/metallic front for post-office lock-boxes, 


consisting of a frame and door suitably 


hinged together, and provided with a lock 
for controlling said door from the outside, 
the said frent being adapted to fit and) 
close one end of a box, the other end of 
which is open for the insertion of mail | 


matter, substantially as specified. 
2. The combination, 


costly; but such pigeon-holes ‘each pro- 
vided with an ordinary metal docr, would 
be sufficiently secure. Such a degree of 
security, at comparatively a low cost, is 
attained by covering the front of a series 
of wooden pigeon-holes with a continuous 
metallic frontage—that is, a frontage. 
which presents a continuous surface of 
metal, or, in other words, a surface which 
covers the ends of the wooden pigeon- 
holes in such manner, that those portions 
of the wood to which the metallic frames 
are attached cannot be attacked when the 
doors making part of the frontage are 
closed. In constructing Yale’s invention 
the body of the boxes or the series of 
pigeon-holes is to be made of wood in any 
usual manner, and the fronts thereof—viz.., 
the doors and their frames—are to be 
made of iron or other suitable metal. 

Each door-frame is of such size that it 
aids in covering the ends of the wooden 
partitions that form the pigeon-holes to 
which it is applied, and these frames (see 
Fig. 1) are of such size and shape that 
where a series of them are combined with 
a series of pigeon-holes, they cover ihe 
whole of the ends of the wood. 

Each door-frame is a plate of metal, a, 
a, which, when ir place, overlaps a part 
of the ends of the wood-work surrounding 
the pigeon-hole, the outside of the frame 
inclosing a greater area than the orifice of 
the pigeon-hole, and each frame has an 
ear &, 6, which enters the pigeon-hole ; but 
this ear may be either continuous or 
notched out at intervals. The door is of 
iron or other metal, solid at top, and hav- 
ing an opening, é¢, below, in which a plate 
of glass is secured, and is hinged to the 
frame as atc, c. It is preferable to locate 
rods f, f, behind the plate, so as to pre- 
vent the introduction of a hand if the 
glass be broken, and so to form and hinge 
the door that when shut it enters within 
the frame, so that it cannot be lifted from 
its hinges when shut. 

When the frames are all in place, each 
it thereto, and is also 


work to fasten 


riveted or bolted to its four neighbors to 


secure the frames to each other. (See /, A, 


Fig. 2.) Thus each frame is secured to 


substantially as | 
| - i 
specified, of several door frames and doors | 


with post-office boxes, whereby a con-| 
tinuous metallic frontage is formed. | 


3. The combination, substantially as_ 


specified, of two or more metallic frames 


i 


and doors with post-office boxes, said 


the wood-work, so that it cannot be re- 
moved till the rivet or the wood-work is 
cut away or broken. 

When al] the frames are in place a con- 


tinuous metallic frontage, protecting the 


wood-work, is presented upon the outside 
of the series of boxes—that is, the side 
where the public can approach the boxes. 

tach door has a lock attached to it, the 
bolt of which is actuated through the in- 
tervention of an arm, 4, in the manner 
and for the purposes set forth in a patent 


tel 


wk 
<— 


| frames having flanges which proteet ar 
| inclose the front edges of the pigeon 


‘frames connected together by means 


? 
holes 
4. The combination. substantially iis 


Spe cifie a. of two or more me tallic frames 


fand doors with post-office boxes, th 


rivets passing through them and through 
the wood-work of the pigeon-holes 

5. The combination, substantially as 
specified, of a metallic door, provided 
with a glass panel and a metallic pigeon- 
hole frame to which the door is hinged. 

6. The combination of a post office box 
Open at the rear end, and a éOTaie tullic frame 
secured to the front end of it, substantial], 
Hs specified. 
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Administrator of the estate of 


Linus Yale. Jr... deceased. 
W itne ek ibe 


('. C. Konmispat. 
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\! loorin a iron frame is not 
clait is of Yale's vention, as such 
rs have been used In sal tults and 


\\ hat = is med iS thie Inve ntion of said 
Linus Yale. Jr. (deceased), is 


| Phe ¢ nbination subst timily is 
Spa ned | i SCTLCS rf met ch I 
frames and a rs with a series of wooden 
piere m-Hoies whereDy it SeCTICS I r si] 
fice boxes with a continnous metalis 
frontage is formed 

2 wit comb rin qth. . 1. bint ‘ ’ is 
lese! d. of a series of wood eon 
i es W thy iseries of metaile a r-frames 
md doors, and with rivets or b swhich 
attach iL freame Lo Til Vo VOTR 
whereby a continuous metalle frontave 


secured to the wood work of pisceon holes 


btamed 

. The combination, substantially as 
deseribed, -) ii series of wooden pigeon 
holes with a series of metallic door-trames 
incl doors, and with rivets or botts which 
ittach the frames both to the wood-work 
nad ft each other. the combination bein 
substantially such as deseribed 


1 The combination of a metallic door 
| and witha frame to 


he door is hinged, said frame being 


a 
- if 
sf 

_ 


wi) constructed as to cover Aa part of the 
ends of the wooden partitions forming 
pigeon holes and being applied thereto. 


the combination being substantially is 


». The combination of a post-office box 
r pigeon-hole, open at the rear, with a 
allic frame and door to protect the 
front end of it 

In LCSLIMONN that the said company 
claims the foregoing, it hereunto affixes 
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{ 
Bv Henry R. Towne, 
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MCHUYLE? MERRITT, 
IN UNDERHILL! 


Iu the Supreme Court of the United States. 


OcTroBER TERM, 1887. 


THE YALE Lock MANUFACTURING ) 
Company, appeilant, 


vs 


THomas L. JAMES. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
YORA. 


BRIEF FOR DEFENDANT 


In the Supreme Court of the United States. 


OcToBER TERM, 1887. 


THE YALE Lock MANUFACTURING 
Company, appellant. . » 

. PI No. 162. 

MN, 


| 
THomaS L,. JAMES. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW 
PORK 


re a ee ee 


BRIEF FOR DEFENDANT. 


On the 17th day of February, 1881, the Yale Lock 
Manufacturing Company, as the alleged owner of patents 
for post-ofhice boxes, filed in the circuit court of the United 
States for the southern district of New York a bill in 
equity for infringement of the alleged patent against 
Thomas L. James, who was postmaster of the United 
States for the city of New York, to enjoin him from using 
post-office boxes erected by the United States in the post- 
office in that city, with prayer for an account. The an- 
swer sets up the usual defenses, with the additional one 
that the boxes upon which the charge of infringement is 
based were a part of the structure and equipment of the 

14256 l 


New York post-office, and that the defendant’s only con- 
nection with them lay in his being postmaster, and there- 
fore was not liable in this suit. Issue was joined, testi- 
mony taken, and the case came on to be heard in regular 
order in the circuit court. After a full hearing the court 
decided there was no infringement, and, on the 19th day 


of August, 1884, dismissed the bill. (Ree., p. 326.) 


SUMMARY OF THE EVIDENCE 


[n its prima facie case the complainant gave in evidence 
the patent im suit, being Reissue No. 8783, dated July 1, 
1870 (Ree., }). WS), It also put in evidence a disclaimer 
of the fourth and fifth elaims, dated the 18th of Novem- 
ber, ISSO) Ree.., p. LOT). Also a stipulation which de- 
seribed the boxes used iD) the Ne \V York post-othee, and 
Sets forth the connection t hie detendant had with their 
use ;— 

That all the box-rents during the period of their 
lise were paid to the defendant as postmaster, and by 
him accounted tor to the United States as a part of 
the postal revenue ; that the boxes were not placed 
in said post-office by defendant, but were placed there 
and paid for DS the l nited States. (Ree., pp. 96 
and 97), 

Schuyler Merritt was called by the complainant as an 
expert, to put a construction upon the patent and to prove 
infringement (Ree., pp. 16 to 25). Complainant also put 
in evidence the opinion of Judge Shipman in the case of 
the present complainant against the Scoville Manufacturing 
Company (Rec., p. 103). Also an order for a prelimi- 


aye 


ee 


, oh 


nary injunction in the complainant’s suit against the Na- 
tional Lock Manufacturing Company (Ree., p. 110). Also 
the interlocutory decree in the complainant’s suit against 
John L. Chambers, doing business as the Johnson Rotary 
Lock Company (Ree., p. 110). Neither the evidence, nor 
any other proceedings, or part or parts of the records in 


those cases, were offered in evidence. 


THE DEFENSE. 


A structure identical with that shown in the complain- 
ant’s patent was draughted in May, 1867, for use in the 
post-office at Boston, under the direction of General Burt, 
then postmaster there. (See testimony of Frederick 
Moore, Ree., p. 160.) -The boxes were completed and 
erected during the summer of 1868, before September. 
(See testimony of Joshua EF. Hadlock, Ree., pp. 157-159; 
Thomas I. Harmon, p. 159; Moore, pp. 160-163; 
John Lewis, pp. 164 to 174; George H. Pousland, p. 
175; MeNutt, pp. 176 and 177; Bruce, pp. 177 to 179; 
and Burt’s letters, Nos. 1, 2, and 3, to the Postmaster- 
General, pp. 317, 318, and 319.) These boxes were con- 
structed by direction of William L. Burt, then postmaster 
at Boston, under a claim of invention. He originated 
the idea in May, 1867, shortly after he became postmas- 
ter. (Ree., p. 160.) See also letter of Burt to Cham- 
bers (Ree., }). 264). 

In 1865 there were put in the vaults of the Safe De- 
posit Company of New York metal pigeon-holes, in 
series, having metal doors and door-frames, so arranged 


as to present a continuous metal front, and to cover com- 
pletely the partition of the pigeon-holes. (See depositions 
of Foster, Rec., p. 200; William H. Butler, Ree., p. 205, 
and William C. Hicks, Rec., pp. 241 to 244.) 

In 1867 the letter-boxes at Westerly, R. I., were sup- 
plied with metal doors, carrying locks, and hinged directly 
to the wood-work of the partitions. This structure was 
also put in several other places. (See depositions of Pen- 
dleton, Ree., pp. 193-195; Clark, Ree., pp. 195-198.) 
Lock-boxes having wooden pigeon-holes, wood doors, and 
door-frames of a ditferent sort of wood from that of the 
pigeon-holes, so arranged as to cover entirely the wood 
of the partitions, were in common use in 1865, and many 
years prior thereto. (See deposition of Young, Ree., p. 
214; Lewis, Ree., p. 172, and Mullett, Ree., p. 190.) 

In 1863 street washer-boxes, having wood sides ar- 


ranged like a pigeon-hole, and a metal cover and metal 


cover frame, arranged so as to cover entirely the end of 


the wood sides, were In COMMON Use, (See street Wwasher- 
box stipulation, Ree... }}). 265,266.) A street washer-box 
cover and frame considered together are identical in all 
material respects with one of Yale’s doors and its frame 
considered together, (See Hicks’s deposition, Ree., Pp. 2 44.) 
At the Fort Wayne post-office wood front lock-boxes 
as small and economical of space, and for practical pur- 
poses as secure as those faced with metal, have been in 
continuous use since 1861. (Vide stipulation, Ree., p. 
316.) They were also used prior to 1868 in Cincinnati 
and Chicago. (See testimony of Mullett, Ree., p. 184.) 
Bearing upon the question of the validity of the com- 


plainant’s patent, in its quality of reissue, defendant put 


ad 


or 


. 
ef 


in evidence the original patent, dated September 19, 1871. 
(Rec., pp. 268-270) ; first reissue, dated July 9, 1872 (Rec., 
pp. 270-272), with file wrapper (Rece., pp. 273-283.) The 
second reissue, dated April 24, 1877 (Ree., pp. 284-287), 
with file wrapper and contents (Ree., pp. 287-305) ; also 
file wrapper and contents to defendants, July 1, 1879 ; re- 
issue No. 8.783 (Ree.. pp. 005-314). 

The boxes in the New York post-office were put there 
under a contract by the Johnson Rotary Lock Company. 
They were in the office when it was first oceupied, August 
98. S75. (See (raylor’s deposition, Ree... p. 232; and 
Chambers’ deposition, Rec., p. 219; ride also order of A. 
Bb. Mullett, supervising architect, to J. lL. Chambers, 
March 25, 1874, and order of Wm. A. Potter, supervis- 
ing architect, to same, dated April 24, 1875, Ree., p. 256; 
also orders and directions concerning the same, Ree., p. 25 
to 260.) 

In 1871 there was a competition, in which the Johnson 
Company and the Yale Company participated, to determine 
who should have the contract to furnish the Government 
buildings with post-office boxes. On December 18th of 
that vear, Postmaster-General Creswell decided in favor 
of the Johnson box. (See Chambers’ deposition, Ree., pp. 
219, 220-223 to 229.) 

In 1871 the Yale Lock Company, and Brooks, admin- 
istrator of Yale, began an infringement suit in the cir- 
cuit court of the United States for the southern district of 
New York against the Johnson Company. This suit was 
discontinued without proceeding further than joinder of 
issue. In 1872 they brought a second suit against the 
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Johnson Company, but never filed replication to the an- 
swer, nor took any steps therein subsequent to January 15, 
1873. Vide testimony of Thomas W. Shields, Rec., pp. 
233, 234; also Chambers, Rece., p. 256.) 

The Johnson boxes were put on market in practical 
competition with the Yale boxes in 1869 and 1870. This 
is proven by the deposition of Chambers (Ree., p. 219 to 
232); also letter of Towne, president of the Yale Com- 
pany, to W. L. Burt, dated July 2, 1870 (Ree., p. 116). 

Prior to the 23d of May, 1879 (the date of the appli- 
cation for the reissue for the patent in suit Rec., p. 311), 
about 100,000 of the Johnson boxes had been put upon the 
market, and the principal post-offices of the United States, 
such as New York, Pittsburgh, Boston, Philadelphia, 
Baltimore, New Orleans, Galveston, and San Francisco, 
had been supplied with them. (See Chambers’s deposi- 
tion, Rec., p. 219.) 

William C. Hicks was defendant’s expert. His opin- 
ions upon questions of identity of the inventions claimed 
in the reissue and the original patent, concerning the vari- 
ous structures put in evidence by the defendant, and con- 
cerning infringement, are printed in the record, pages 237 


to 255. 


REBUTTAL. 


In rebuttal there was put in evidence the file-wrapper 
and contents of the original patent, showing that Yale 
made application therefor September 30, 1868 (Rec., p. 
124). This file-wrapper and contents refer to an interfer- 


oe? 


ence declared in the Patent Office between Burt and Yale 
(Rec., p. 131). Explanatory of this, defendant put in evi- 
dence a certified copy of the file-wrapper and contents in 
the matter of that interference (Rec., pp. 137 and 138), 
wherefrom it appears that the issue between Burt and 
Yale was as to “ fastenings for post-office letter-boxes ” ; 
that priority was awarded to Yale because his application 
was the earlier on record, and because neither party put in 
any evidence, in pursuance of which the interference was 
dissolved on the 24th of February, 1870 (Ree., p. 138). 
It also appeared from the testimony of Mr. Towne, who 
was president of the Yale Company (Rec., pp. 81 to 95), 
that Yale’s administrator conceded priority to Burt, and 
the Yale Company paid Burt royalty. Complainant’s 
rebuttal expert was Henry B. Renwick. He expressed 
the opinion that the reissue No. 8783 describes precisely 
the same structure and the same invention as is described 
in the original patent. (Rec., p. 41.) 

On cross-examination it appears, in arriving at this 
conclusion, Mr, Renwick considered only the three figures 
or drawings, and the specific description thereof, in the 
original patent (Ree., p. 61 to 67); that he gave no con- 
sideration whatever to the claims of the original patent, 
and ignored the following descriptive matter in the orig- 
inal patent : 

This invention relates to an improvement in the 
construction of the front of post-office boxes, and 
consists of making said fronts, including the doors 
and box-frames, of metal, and securing the frames to 
the wooden pigeon-holes by rivets, connecting with 
each other, top, bottom, and sides. 
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Mr. Renwick was the draughtsman for the reissue pat- 
ent in suit (Ree., p.41, bottom). He was also the draughts- 


man forthe original application for the original patent ( Ree. , 


p. 62 and 63, bottom). He is also of the opinion that the 
method of fastening in the New York post-office is sub- 
stantially different from Yale’s (Ree., p. 44). This is more 
clearly and strongly expressed in the testimony of Merritt, 
complainant’s expert (Rec., p. 18),and the defendant’s wit- 
ness, Hicks, who testifies they do not infringe the original] 
patent of Yale, in which the fastening is an essential ele- 
ment (Ree., p. 240, 241). Complainant’s witnesses, Towne 
and Keating, were called to show the extent to which the 
Yale box had been used ( Ree., pp. 67 to 74, 74 to 77, 86 
to 95). Towne was president and Keating traveling 
salesman of the Yale Company. Their testimony shows 
that as early as 1870 the Yale Company met with active 
competition, principally from the Johnson Company, Sar- 
geant & Greenleaf, the American Steam Safe Company, 
and Bramble. The description given by them of the va- 
rious structures manufactured by these several companies 
shows that they were not infringements of the original 
patents, but would be infringements of the reissue in suit 
if its first two claims were broadly construed. Tyler is 
the only witness called by complainant who pretends to 
have any knowledge of the matters pertaining to the Yale 
patent prior to the application therefor on September 30, 
1868. The incoherence, and inherent want of credibility 


of his testimony is a suthcient answer to it. 
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BRIEF OF ARGUMENT. 
I 


Yale was not the inventor. The bill alleges that he 
was. The answer denies it. The patent offered in evi- 
dence, if identity of structure were proven, would estab- 
lish but a prima facie case. The patent is not evidence of 
the supposed invention having been made at any time 
sarlier than its own date or the date of the application. 
This proposition is thus stated by Justice Clifford in the 
case of Wing v. Richardson (2 Clifford, 450), as follows: 

Letters-patent are granted by the Government un- 
der authority of law, and, when regularly issued, and 
in the usual form, they are, if introduced into a case, 
prima facie evidence that the person named as such 
was the original and first inventor of what he has 
deseribed therein as his improvement. Such pre- 
sumption, however, in the absence of the application 
for the patent, extends back only to the date of the 
letters-patent, and in no ease does it extend further 
back than the time of the filing of the original ap- 
plication. Whenever a party desires to show that 
his invention was made prior to the date of his ap- 
plication for the patent, he must prove the fact by 
other sufficient evidence, because no such presump- 
tion arises from the Jetters or the application, or both 
combined. 

In this case the original patent is dated September 19, 
1871. The application therefor was made September 30, 
1868. It is proved beyond all question that the identi- 
eal structure shown in the patent was put up in the Bos- 
ton post-office as early as July 30, 1868, by General 
William L. Burt, then postmaster there. (See depositions 
of Hadlock, Harman, Moore, Lewis, Pousland, McNutt, 
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and Bruce.) The date is proven by the entry in the books 
of McNutt, who subcontracted trom Hadlock and Bruce 
the making of the wooden pigeon holes, his book-entry 
showing the delivery of the wood work May 1s, L868 
(Ree, p. 177); by Lewis’ testimony that “they went right 
to work at attaching the metal doors and pigeon-holes as 
soon asthe nests of the wooden pigeon-holes were delivered” 
(Q. 22, Ree., p. 166), and by Burt’s letters to the First 
Assistant Postmaster-General, dated June 1, 1868, and 


June 9.1868 (Ree.. pp. 318.319): and by testimony of 


Pousland that he paid rent for one of the new boxes on Sep- 
tember 12, 1868 (Ree., p. 175). This was done by Burt 
under a claim of invention. (See Lewis’ deposition 
cross-q. 82, Rec., p. 171), and Burt’s letter to Chambers, 
dated July 1,1868, wherein he speaks of “my own im- 
provement upon the door and frame,” and states that an 
arrangement based thereon, which he proposed to Cham- 
bers, would give him (Burt) a large profit and Chambers 
a reasonable one (Rec. p. 264). The burden is therefore 
on the complainants to show clearly by satisfactory evi- 
dence that Yale made his supposed invention prior to 
July 1, 1868. 

[f it be claimed that Burt abandoned his own plan and 
substituted therefor a scheme devised by Yale, the evi- 
dence examined in detail will not warrant such a conclu- 
sion. Burt became postmaster in April. 1867. Almost 
immediately he conceived the idea of metal-front lock- 
boxes. In May of that year he had a drawing made, 
which shows metal doors and door-frames, the frames be- 
ing continuous covering the partitions of the several pig- 
eon-holes. 


lt 


ol 
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In general accord with this drawing, but with some 
alterations, a pattern was made, from which a casting in 
brass was taken. See testimony of Moore, questions 2 
and 8 (Ree. pp. 160 and 161). This cast frame, painted, 
and having doors, properly fitted with glass, hung thereto, 
was delivered to Burt within one or two months after the 
drawing was made (Moore,Q. 7, Rec. p. 161). The frame 
was then attached to a section of wood pigeon-holes and 
sent to the Yale Company to be provided with locks. 
(Moore, cross-interrogatories 19 to 26, Rec. pp. 162 and 
163. See also complainant’s witness, Tyler, questions 
108 and 109, Ree. p. 34; questions 173 to 176, Ree. p. 
39; also J. B. Yale’s letter, dated December 6, 1867, to 
W. L. Burt, Ree. p. 115.) From this point down to the 
actual putting up of the boxes, the evidence as to what 
either Burt or Yale did is not clear. Both of them are 
dead, and we have not the benefit of their testimony. On 
the 8th of February, 1868 (Ree. p. 317), a letter is found 
from Burt to the First Assistant Postmaster-General, 
showing that the proposed changes in the letter boxes had 
not been abandoned. On the 13th of March, 1868, he 
apparently wrote Yale that he proposed to apply for a 
patent for his improvements, for on March 17, 1868, Yale 
wrote him as follows: (Ree. p. 267.) 


83 BEEKMAN ST., NEW YORK, 
March 17, ’68. 
Mr. W. L. Burt, P. M.., 
Boston, Mass. 
DeaAR Sir: Yours of the 13th inst. has been for- 
warded to me and I would reply: I presume the 
sup’t will send you another door made by hand, 
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though they cost at least three prices, and we would 


avoid it if possible. We have done a great deal of 


experimenting on this thing already, as vou must be 
aware, and that brings me to the subject of your sec- 
ond paragraph. I do not anticipate trouble about 
the Bramble pat., and only wish to say J claim only 
the manner of fastening ti the frame to the wood- 
worl, which I have no doubt vou will allow is mine. 
[ had already consulted my patent solicitor, H. B. 
Renwick, of this city, as tothe feasthility of patenting 
the manner of fastening in simply, and am informed 
it can undoubtedly be patented. The matter of a 
metal door, with glass, and locked, I, of course, have 
noclaimto. You sent me such a door to put locks on, 
so you are ahead of me at least on that point. I do 
not write this to interfere at all with your applica- 
tion, buf must imsist on my claim to the manner of 
fastening to the shelves and partitions. Hoping noth- 
ing of the above may be misconstrued, 
[ am, very respectfully, 
Linus YALE, Jr. 


It is fair to infer from this letter that by that time the 
plan of one frame for a number of pigeon-holes had been 
abandoned forthe plan of a separate frame for each pigeon- 
hole. But who suggested the change? Was it Yale, or 
was it burt? The inference that it was not Yale is strong, 
inasmuch as he says he had done much experimenting, and 
states the result thereof in ac'aim to the manner of fasten 
ing in simply. That Burt made it is corroborated by Lewis, 
who was one of the postal-clerks, and who states that the 
sectional frame made to cover a number of boxes was 
shown him by Burt, who condemned it on account of its 
“frailability ’ (vide Testimony of Lewis, Questions 43 
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to 50, Rec., p. 168). A short time afterwards Burt showed 
him a single front (frame and door), and directed him to 
have the wood pigeon-holes made thereby (Questions 
8 to 10, Rec., p. 164 and 165; Questions 39, Rec., p. 167, 
and Question 63, Rec., p. 169). This single front went 
into the hands of Hadlock and Bruce, contractors for the 
wood-work ( Bruce, Question 13, Ree., p. 178), and thence 
into the hands of the subcontractor, McNutt (McNutt, 
Questions 11, 13, Rec., p. 177). The wood-work was de- 
livered May 18, 1868 (McNutt, Questions 7 to 10, Rec., p. 
177). The metal doors and frames actually put up in 
the Boston office were undoubtedly made on contract by 
the Yale Company. Deliveries of them appear to have 
been made at or about the time the wood-work was de- 
livered, for Lewis says they went right to work “ at at- 
taching the frames and doors as soon as the wood-work 
was delivered ” (Question 22, Ree., p. 166), and that after 
the single front given in by Burt to have the wood-work 
made by, the next time he saw such fronts was when a lot 
of them were brought in and put on a bench where the 
wood-work was going on. (Question 61, Rec., p. 169). 
Such is the evidence. Did Yale make the separate 
frames? If he did, it is nothing to the purpose, for such 
frames, as independent structures, are identical in mechan- 
ical principle and operation with the frames of the street- 
washer boxes, which, in combination with metal doors 
and wood boxes, are stipulated to have been publicly 
known and used years prior to 1868 (Rec., pp. 265 and 
266). Further, the separate frames are not the combina- 
tion of the patent. They were capable of being used so 
as to make a continuous metal front, but they were fit 
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to be used equally as well with partitions an inch, or six 
inches, or a foot thick. It is the use of them in a particu- 
lar way that is important, and Burt was the first to use 
them in that way. Did Yale suggest the method of fast- 
ening ? Suppose he did, that method of fastening is not 
characteristic of. or essential to,a practical metallic front for 
post-office boxes. This is proved by the fact that 100,000 
metal front boxes,in which different fastenings are em- 
ployed, all of which are older than any man living, are 
in use now, and have been for years in use in the princei- 
pal post- offices of the United States (vide Chambers’s de- 
position, Rec., p. 219). The patent is for a combination. 
In such combinations the valuable idea is the continuous 
metallic frontage. Burt originated that idea, and on the 
evidence in this case he was the first to give it body and 
form by actually making the combination. The most 
that can be claimed for Yale is that he suggested some 


details of construction. If it | 


om 


e conceded that such sug- 
gestions were made, and that they were improvements, 
at most they would only make Yale out to be a joint 
inventor with Burt, and that would be fatal to the Yale 
patent. ((roftfried vs. Brewing Company, 17 O. G., 675.) 

fit be urged that Burt, as well as Yale, applied for 
a patent, and that an interference was declared between 
them, on which the Commissioner of Patents awarded 
priority to Yale, it may be replied that in an action by 
the assignee of Yale against the United States, or Mr. 
James, an officer of the United States, such decision 
should have no weight. The interference was declared 
in 1869, more than a year after the facts which determine 
who in reality was the inventor took place. The subject 
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matter involved was “ fastenings for post-office boxes ” 

tec., p. 137). The decision in Yale’s favor was made 
only because the record showed him to be the first appli- 
eant (Rec., pp. 137 and 138). The decision is dated 
February 24, 1870. Now it appears that in July of 
that year the Yale Company was under an arrangement 
with Burt to pay him a royalty of 10 cents a box. (See 
letter to Burt, dated July 2, 1870, Ree., p. 116; also 
letter July 26, 1870, Rec., p. 117; see also notes of 
concession of priority to Burt in communication of W. 
Bb. Taylor, examiner, Ree., p. 150; see also letter of 
John B. Yale to Burt, Ree , p. 184 : testimony of Towne, 
cross-examination, Questions 33 and 34, Rec., p. 85.) As 
to payment of royalty by Yale to Burt, see testimony of 
Towne (Rece., p. 89). These communications would seem 
sufficiently to explain why Burt defaulted in the inter- 


ference pre weedings. 


II. 


The patent in suit (Reissue No. 8,783) can be sustained, 


_if at all, only by limiting its scope to the matters covered 


by the claims of the original patent. 
(A). The third claim is so limited in terms. If any 
broader scope be given to the first two claims, it will be 
necessary to hold that that patent is invalid on the ground 
that it is not for the same invention as the original patent. 
Note the changes that have been made. In the origi- 
nal invention it is stated to consist— 
In an improvement in the construction of the 
fronts of post-office boxes, and consists in making 
said fronts, including the doors and box frames, of 


’ 
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metal, and in securing the frames to the wooden 
pigeon-holes by rivets connecting the frames with 
each other at top, bottom, and sides. 


The reissue says : 

The invention consists of an improvement in the 
construction of post-office boxes, and its chief feature 
is the combination of a tier of pigeon holes made of 
wood, with a continuous frontage of metal—such 
frontage consisting of doors and their frames, which 
latter cover the ends of the boards which form the 


pigeon holes. 
The reissue adds (what nowhere appears in the original) 
a description of the functions of such continuous frontage 
of metal as follows: 


Such a degree of security at comparatively low 
cost is attained by covering the front of a series of 
pigeon holes with metallic frontages—that is a front- 
are which presents a continuous surface of metal, or 
in other words, a surface which covers the ends of 
the wooden pigeon holes in such a manner that those 
portions of the wood to which the metallic frames 
are attached cannot be attacked when the doors mak- 
ing part of the frontage are closed. 

[n the originals the frames are described only in spe- 
cific terms as tollows: 

But the front of the box, and the door-frame, are 
made of iron or other suitable metal, each door-frame 
or box front is so made that it aids in covering the 
edge of the wooden partition, or pigeon holes, and is 
connected with the other frames above, below and on 
each side of it in such manner that the frames make a 
continuous frontage, no part of which can be removed 
from the outside without pulling down other parts, 


and breaking the wood-work, so that a surreptitious 


‘the front of any box, in order to get pos- 


removal of 
tically impossible. Kach 


session of its contents is prac 
frame made, as before stated, of metal, has all around 
it a flange (aa) which protects the outside of the wood- 
work. Thesidesof the frame (bb) enter and fit closely 
against the wood forming of the pigeon holes, and 
may be continuous or notched out at intervals; and 
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metal are difficult to construct, and very costlv, but 
such pigeon holes, each provided with an ordinary 
metal door, would be sufficiently secure. Such a 


a comparatively low cost 1s 


degree of security at a con | 

attained by covering the front of a series of wooden 
pigeon holes with a continuous metallic frontage—that 
is, a frontage which presents a continuous surface 
of metal, or, in other words, a surface which covers 


the ends of the wooden pigeon holes in such man- 
to which the me- 


ner that those portions of the wood t 


tallic frames are attached cannot be attacked when 
the doors making part of the frontage are closed. es 
Yale's invention, the body of the “ 
boxes, or the series of pigeon-holes, is to be made of 


In constructing 
wood in any usual manner’, and the fronts thereof.— 
"22. the doors ‘} Tal thy, vn f (T7ilt S&S, are fo be made Oo; iron q 
or other suitahle metal. Keach door frame is of such 
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gize that if (iets vii covering thre ends of the wooden 
partitions thet fi pin thee pige on-holes, to which it is ap- r 
pled, and these fi (mMCS (Re Fig. 1) are of such size and . 
shape that where MW S€TI1FES or them are eombine d with a ) 
SCETLES of pigeon holes. they cover the whole af the ends 
of the woud. Each door frame isa plate of metal (aa), 
which. when Nn place Oe r laps aq part of the ¢ nis of the ) 
wood-work surrounding tte pigeon-hole, the outside 
of the frame enclosing a vreater area than the orifice 
of the pigeon -hole, and each, t he eqlr (hh) which enters 
thre peegeon hole, but this ear ay be either continuous 
or notched out at intervals. * * * £When the 
trames are allin place, each frame is riveted or bolted 
to the wood-work to fasten it thereto, and 1s also riv- - 
eted or bolted to its four neighbors, to secure the 
frames to each other (see Ahk, Fig. 2). Thus each 
frame is secured to the woodwork so that it cannot 
be removed tillthe rivet or the wood-work 1s cut away 
or broken. When all the frames are in place, 7m cone 
tinuous metallic frontage, protecting the wood-work is 
prese nted upon the outside of the series of boxres,—that 
is, the side where the public can approach the bores. 

(it.. pp. U9, LOO.) 
As to the drawings in the original, the frame is shown 
(Fig. 2) as lining the walls of the pigeon-holes near the 
front. In the reissue, by the cunning omission of a single i. 


line, this is not shown. (See Hicks’s deposition, answer 


to Question 4, Rec., p. 239.) In both claims of the orig- 
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inal patent the peculiar adaptation of the forms to the 
wood-work (7. ¢., entering and fitting closely against the 
walls of the pigeon-holes) and their attachment to one 
another (2. e., by rivets connecting them through the walls 
of the pigeon-holes) are characteristic and essential ele- 
ments. No-other adaptation or attachment is hinted at, 
much less deseribed. The description is ,positive, not 
preferential. In neither claim are the metal doors part of 


y 
| 


the combination described. In the reissue, on the other 
hand (in order to obtain a “‘ continuous metallic frontage” 
in the sense of “ metallie surface ”’), the doors are elements 
of all the claims. In neither the first nor the second 
claim, according to the meaning at the first blush they ap- 
pear to have, is the attachment of the frames one to an- 
ther, nor the peculiar adaptation of the frames to the 
wood-work, material. Indeed, these claims are so drawn 
iS apparently to cover Irames that do not enter the pigeon- 
holes at all, and it is the opinion of the complainant’s ex- 
pert, Mr. H. B. Renwick, that they are not confined to 
separate frames for each pigeon-hole, but would be in- 
fringed “by using one frame for more than one pigeon- 
hole.” (See Renwick’s deposition, answer to Question 11, 
Rec., p. 47.) A good illustration of the skillful and dan- 
gerous art which has been brought to the aid of the 
patentee in this matter, is to be found in the treatment of 
the following sentence in the original patent : 

The sides of thie frame (Lb) enter and fit closely 
against the wood forming the pigeon-holes, and may 
he continuous or notched at intervals. 

The drawing of that patent, the context of the quoted 


ntence, and the claims, show clearly what is meant 


— 


awe 


& ei 
pa ~ 
—_ a 
-~ 
- _— 
- pon 
- 
od 
= ¢ 
° - . om 
a — 
+ 
= 
~< 
~ 
. . 
a 
j 
ona 
> 


hs 


——~ 


a se 


3 
F 


the 
frames 


separate 


orieimal 


does Not PN 


hot lh. 
in) the re} 
chine in Ja 


H PHO VS, A it/ 
7 
: 


di the ak tin. t the rit mn rely preferentially, and 


i 4” i | . . rT‘ 7." oJ 
rhe tse tThereor Whether rot ol] eold., The court 


The specification could not be substantially changed 
ither bv the addition of new matter, or the omis- 
Ortant pal rticulars, so as to enlarge the 
scope of the Invention as originally claimed. * * * 
The ey ide an obleet of tl * patentee in) See ‘king a Te- 
was not to eorrect anv defects in specification 
or claim, but to change both, and thus obtain in fact 
i patent for a different invention. This result th 


? 


vy. as we have seen. ra Ss not permit. 


In Jleald vs. Piiee (104 TOS... 753). afteran exhaustive 


' :; : ; | 
rie miginal and reissued patent, the court 


[t appears, then, from the mere reading of the two 
specifications, that thie invention described in the 
first is for the return-flue boiler, while that deseribed 
in the second, abandoning the claim tor the boiler 
tself, is for a particular mode ing it, with straw 

fuel, by means of an attachment to the furnace- 
door tor that purpose, [Tf might well hye threat Pice 
titled ta yartents fi yA th. Rs paratel ‘. oF to one 

for both inventions. But it is too plain for argument 
thiart th yare pr per if distinet. 4 patent, CONSE quently, 

: Wy saaued f, one ean not lawtully be surren- 


. ; . . . . aD rr 
. ; . | , ’ ; , a, . , 
‘ered ax thie hiss 10rTr O Pre-iS8ul¢ POT” fie othe Chey 
; 7 


mat 
j 
me 


are as e@s-st ntialls dive rse as a patent for a process, 

the case of the Pow- 
der Co. vs ” Sindee Works. (98 U7. S., 126) where the 
re-issued patent was avoided, although the original 


and one for a © mpound, as In 


‘ation claimed the invention both of the proce ss 
id the ¢ compound, lhe ease comes direct tly within 
1!  DPrincrpie be Id iT Same - Oe f a“impbell, supra, that 


; 
‘ 


oiven 
4 
von ee ee ye 
m 
— 
of 
> - be 
P = . 
Bet Se . 
n 
one 
| > 
- 
f — 
r . 
; 
j 
. 
ww 
- : 


» 
° ont im sn a 
o = ~_ j ~ m 
2 . guts ‘ / . ‘ 
— “ 
j . ° . , 
mn . . - 
- “ ’ . —,,, . oe 
—~ 
. ’ 
me j ee — P 
j on - oma ew 
— ; 


> —_— 
~ 
f : —_ 
- ; ‘ 
° “ , j 
" ~ 
. . j 
- ‘ + 
f ou 
— a , . 
— = : ~_ 4 
. ‘ Rien, / 
ee , . oo 
P , j 
J ; 
j 
ww 
q . . r 
y - y 
~o~w > ‘ oe j 
f aes j 
- - = - < « 
oo —— - ———- ~~ = 
— -- woe . 
- — 
— - ~ 
- { i one Pan — F 
= ~~ — ~ f 
— - »* o — = , 


aif 


cOomnp 


os 
- 
~ 
-- 
ous e 
oo 
7 
al s 
ame - 
fren 
— 
- ou 
~ 
~ 
. 
> 


. 


~ 
. 
- 
- 


-  eonenene : 
- Cd - 
= , ~ 
- a em 
ome ~ 
a 
. ” net 
= ~- 
ome ~ 
- . - 
~~ = — 
wo _) 
o - = 
« 
os 
an 
> - 
+ 
n o 
oo 
. ad > 
- - 
. = _———~ 
> - 
— ~— 
; 
° 


. 
on . 
— 
“ -- * 
| — 
j oust 
+ 
+ 
no 
° 
° 
‘ 
, 
ous 
{ ne 
— ° 
° 
j 
7 " 
+ j 
> * 
e 
j 
— 
pmo 


~ 
come 
pene 


=~—=i] 


~ 
wn ~_ 
—— = om 
. ~~ 
~ 
— 
— f 
— . 
. gone ~ 
on ~~ 
~—~ ~ . 
we { ” 


— 
. - 
— 
. 
ee 
- o 
~- 
~ 
Poe ‘ 
- 
e~ _ 
ma 
‘ ~~ 
2 men 
-- 
> 
o~ 
— cw 
em 
~ ous 
—— 
~ -_ 
ae - 


= — 
-_ a) 
ce 
- 
° ~ 
= 
ton 
* 
Cd 
” 
— - 
- 
ae - “ 
° . 


mee 
_ 
a 
j 
j 


P ° 
f 
om j ~ 


{ the pigeon-holes 


|] t ne another as to the 


and eonnectinge the Trames as Well Lo ¢ 
( y 

: Ww ‘le « } heat } +} t ' lay j } an , 

wood-work : and that the first two claims otf the reissue 


the Invention In its actual scope. 


haw — 
nave mere is 2 ae 


ryt ° < a ; ; 7 ° : . } - . 

his is distinetly denied: but if admitted for the sake 

or arcument, the ¢ —<tion ren Is Does the reeord sh Ww 
' ; 

that these « - | not arise by inadvertence, accident, 

, ‘ i] = a a. ; 

or mi- ney ad shows that pending proceedings 

i =—_ 


; } 
its were brought to 


in the b cil i} ~ vail 
‘ t ‘UD. ( hy) tions hy ised Upon 


4 ‘ . \ ss ? " } 
the attention of the applicant 
* } } : ‘ ’ , - . 
them were made by the examiner Such objections were 
“a +] P } — 
AaACgG ULESCet 5 Hout appeal. and amendments were made 
| | ; 


“ys arts - 7 ] 1; i “} }, 1° r -* } + . (‘] 2 £ 
aceoraine i aie died a dav or two betore nristmas, 
tent, consisting of peti- 


IS68. Huis applieation for this } 
? rT) = | ? | +}, +] ad Lo . | 4 ‘ »y ’ 
‘ | ; < Tt} ‘ 4 si iif =< ee tf) oOniy pape | ()T} 
° A 
, Yall . ’ ] — } > 1]. T> ‘ é 
The ii ‘ eS ¢*4 Wted iyy Tilt} 1» PeOvnaiiyv. a }). |] © }?4 
; . 
| " 
Was In vcd SePprenppel pti [SS 
Lhe specinheation of the ipplication Is the same as that 
4" 4} —_ ‘7 . + yi - we . } , ¢,/] . . niin 
rT Tne oricin 1) i=, ¢ XCCHN that if iS stlil more Spe 1ric 
In that it contains no wene ral statement Prior to the de- 


. } : . . " + * , ar > 
tailed aqaescription of what the invention consists of (Ree 


| do claim as mv invention 
The combination ot <eyvera] hoax trames with 


and with the partitions between them 
vy the means of rivets 


? ; ] . | 
peeve Coil holes | a> deseribed, Dy 


if ‘s a , 
passing through the frames and the partitions inter- 
ing between the sald frames | wood-work |, the 
ination being substantially as deseribed.* 

Second. I claim the above combination, in com- 


irases inclosed in brackets erased in originai 


* 


‘ —_~ . _o- w f + . -— i; . ' . 
. = i ~ ~* > “ at 7 a ol an 
—~ [ aa ~~ = - . ~ Dd —_ | ~, [od 
—_ — . Pe > / a. —_ ome _ 
+ din . — _ - f ~~) “ we . a o- 
- 2% /_ ~ — cee oe ew 
_ a ° wt ¢ 
" » 2 - es _ 
~ ~ ae ing ~~ , . a “ » wore 5b 
ts — a _ - Bee ba ~ “ 
2 y . — one pas ” Y a . + s . _ o 
~ “ ~~ —~ 7 ” . ° ° _) pete 
j . y ‘— - a © waeee A P ‘ ~ - 8 
—— we om ~ bene e . — _—) ~ 
. j f . - . PA 
ow - , < a _—— ® _ woe — es —— 
“ guent quueq and .. 4 = — be - oun o~ 
amt ~) a - ome . - ie > r. — ‘ 
- ° ~ — — ~ “ ° ‘ > Quad 
a ~- ~ pad ~ a 
- 4 _~ oo - . ~ — — a end - 
ar i - - = Se : - oles - fa = 
— + , - - —— _ - a . — i 
o ~ - > - od - . e . - as ~— ° 
. —_ e vs : ~ -~ ad , ail - - ae —— 
a ~ wt : : - a om ~ in 
. —_ - — - - pmewe ae * * { —) A — - 
~—— - on = 4 
a — . “ » a —-~ Oem mw Gane Ques ? “| 
- ~~ = . ~— » ~— - < = —< ” 
‘ on ~ wane : : ' — od mG a - _ 
— / , + = ae ~~ _ ~~ ma - . 
; < pe ~ ” < ~~ on 
- ed an - / nme 
° ~ 
- ~~ — ag > ~ ——y * rs > awa a o~ 
- 3 j ~ ae no — as ~ | 
e-- - = Pa y —< — 
j + - ¢ . ‘ . . } P . _ . 
= oon _ " - » = A _— on —" 
° - ‘ 
” _— , - ~ . omnes > “~- 
a - - , ” —_ a Pome 
ov - =< e ” . nas — a 
perme ° f ~ “ o - a - 
— _ - = ~ 
’ na " wee sia / - a 
. Q a n oe = 
— > . m j _ " b - a 
. of . — - - - * 
r = - a ~ o4 
y a 4 » - * * " rf - ww oun + 
-< * - L cent 
-« ons ~ - ~ 4 eee = - . 
. - - > . ra tunes ™ = oa 
- ie tenes C - rn — - 4 - i. 
. ous - ” ~~ - 
i - - — : j - — = ) . 
. ~ mn - . j . - 
_ ‘ - j , 
'.. os — ‘ . ‘ > — a = > + —— — ° te a 
> ~ ‘ . wae ous ‘ : 
a = - > - " - 
: f= , = » —~a , 
~~ ‘ ~ j " < " r oa— 
: . 
i os ~ = - ~ —_ —_ . 
. v r a - = . - — - { a 
—_ —_ . ‘ » A - , / 
° — ~ -_ > s oo Pi te a » 
~ e -—~ i 
-~ > - a = + ° 
= - . / ‘ ~~ & om, 
“<4 } a! L~ ~ - : ‘ . a . - —_ P \- ae 
- ~ ~ . — ~ 
; — J - 8 ‘ { . a -- 
. = ‘ - - . ’ } ~ = ‘ 
aa »-y ~ — > > - s “ . 
~~ ~ + « ‘ 
- - — j j ‘ : # ~— — 
/ ° : ’ wf _ : 
. . sf - - 
~ - oe pas - ; : , . / 
- f f. : y . 
- _ Y / . + / 
s - aie — “ : 
- *. 


o . 
j + , — - j - 
- - P - ’ ~ eee ee 
— ~~ 
on i . ~ ail » - - x - j + 
- X i _- ’ 4 ee on e ma ‘ P 
= one ~— 4 . a j 
_ - = ewe ” — | ae . ‘ . 
. . ‘ j ~~ |. ~~ =F 
~~ ‘ j j . P ‘ 
a . 4 A f r 
- _ >» . , aa 
~4 a ‘ A r “ a 
‘. - . J . A - « 
a 2 . ~ = > 
~ owe ~ A - ~ ane - ened + 
- “e ~~~ ’ ow ~@ 
P . » wom ” — 
. i | ‘ ow “ - + 
~-« > y [arial 
+ 4 
a ° 
rn — 
ut 
. ome . te 
a= 
paw 
| = e~ a 


' i 
' L} 
o- bund * - ‘ _ 
+ . ed ~al = + >. , _ 4 ° b. ' é , ' ' 4 . 
oe ~ — ~~ @ 
- - _ ~ *- bent = + ~ £ tt - ouaeg _ . , : C . | | 
‘ » a om ~~ . tal ww < . -_ - ~ - ora = . 
o~ " = 4 — . 
+ . P - J | o- > 8 . — ¥ ~< e j - ~ 
_ - “ ; i > . _ ~ sd ° : = 
+ Gaad co 
" ~ @ - be . ° ~ - va 
~ , _ - ee ~« 4 ~~ . . ‘ 
~ j i > — . * ‘ 
e f 
= , oA, o > L o—d " ongua . - owe 
, . . — ° mm 
— . 4 4 >| 
. j o a -@ . ‘, > ~/ . 
y ‘ j . ‘ * 
; ’ mm ted i ~ ‘ / ; b > 
y _ y 
, ‘ 
‘ ~4 4 > “ 
? . " . ye ’ 7 ( . ~~ 
« ‘ 
‘ deud on j . * ~~ 
. ~ s ‘ 7 - ~ . : : 
; } J 2 . - ‘ / 
> _ o t ° 
r an v 


i 
/ ’ . 
. r 
5 
‘ wl ‘~« . . 
. 
f - ; 
’ ‘ 
—_ 
- 
Ps 
s ’ | 
i 
< 
‘ 
' F 
} 
‘ 
j j 
; " 
j 
> . , 
7 ’ 4 
“ . = ; . ow d f 
j j aa ; y 
, > 
: ‘ 
‘ ‘ . no ~~ 
- A i o Zl 
> 
ene . - 
ome — i >| ~~ 
( | —_ " 
- i , ' 
~“ 


~ a 


Pa tere 


on 


~ 


— o=s , ; 
mh « - 
i] = n 
o> » _ one 
— - . 
; a 
= - 
bens ; - . 
> - 
ee oe 


- - * 
- — we 
‘’ - 
~ 
¢ 
« om 
> cS 
oo ‘is wd 
+. 
7 £ 
/ — > —_ 
- - ~ 
a - 
. o” ’ 
. _ 4 
| ral cm 
rw | - a 


. 
, 
/ 
i 
" 
’ / 
; ‘ 
é ‘ 
~ 
-— ’ ’ 
" ‘ / 
e 
f s °- 
~~. 
‘ - 
. 
/ : hn o 
‘ 
f ot cate 
: ‘ - 


* ‘ j 
5 ite | = 
a 4 _ h. 
_ ud ~ - 
ed ~ — 
emo -_ oad = 
coed yh 4 co oo) 
- coe) 
. Moe es 
{ tt 
~ I, ~ . 
- * 
sal oe ” oa ~ © pen 
en ce 
wwe “a - _—" 
~ a 
< ee podbuwe ~ 
; *w qe 
hae ne ~~ ‘ 
“ pune j 
aa en - | tae | 
. > i “ . 
= ~ ss - 
Pareto 75 . 
“ ~~ i - oe 
- . mung 
Pets - - » 
~~ Pp ~ or + 
, . 
; i * + 
~~ - = = 
i outng — 
> - . oe 
~~ t.. 
> . ate) - 
~ . 
o« . - tte o 
, ~ ay 
° ont . 
— + - 
* - me ~ a 
a) 
. . on 
. = ‘ ” 
* . * 
. b é 
“ \ - c 
" . 7 ~< 
a . -_ ‘ 
~~ aoe ‘ 
» 
a * 
7 
. r ~ . 
’ f ~e 
> - 
. 
" i 
j 
* 
‘ “ 
f 
: . 
‘ 
‘ 
+ ee 
f 
‘ . + , ~ a 
yr omen 
J : 
ae 
F / - ‘ ‘ olan 
' woe 
. > 
_ 
. . 
t-~ 
° / 
= oo 
a) 
- ‘ ‘ 
a h 
oo 4 wees 
—— . ne 
a " > . 
- ‘ ‘ 
~ 
4 . 


+ 


« 
+ 
~ 
we 
ona 


} ‘ ‘ . . 4 
+ oo ~ 
—) ps + —— 
4 s _ . oe - 
- — ad 
~~ - s . ~ j 
~~ ~ aml ~— 
- - 
haw { - = — ons 
~ 
~ ~~ . 
— e 
- 
. ed . ” — = 
- ~ hoes 
» - 
* ‘ : 
me - 
w+ . - 
’ - o 
. - ~* 
. - = “ - 
~~ 
Ys = 
, - ~~ - 


| t . . " " ?* 
’ ’ ‘ y*« ? " > sy * iar ‘ m<} '> 
would operate most unjUstiV against the publiie and 
is totally unauthorized by the law. In such a ease, 
who Pas ricvhts. and =ieceps LitMoON) them, justly 


4 
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but in reference to re-issues made for the purpose 
enlarging the scope of the patent, the rule of laches 
“ho ila by strictly applied ; and no one should he re- 
. . 
; 


ite. ept 7 on his rights. and hes thus led 


bhlice ta } i} j 


ep fy upon Ue implied disclaimer involved 

the terms of the original patent. And when this is a 
matter apparent on the face of the instrument, upon 
.mere comparison of the original patent with the re- 
Issue . it Is compet nt tor the courts to decide whether 
the delav was unreasonable, and whether the re-issue 
was, therefore, contrary to law, and void. 

The Supreme Court in the same case says that: 

The claim ofa specitic device or combination, and an 
omission to claim other devices or combinations ap- 
parent on the face of the patent are, in law, a dedi- 

. cation to the publie of that which is not claimed. It 
is a declaration that that which is not claimed is 
either not the patentee’s invention, or,if his, he dedi- 
cates it the public. (/d., 352.) 

As we understand it, acontrolling test of unreasonable 
delay is this: Did the public, before the patentee applied 
for a correction, by taking advantage of the matter pre- 
sumptively disclaimed or dedicated, show that they relied 
thereon? If so, a re-issue covering such matter is void. 
With the law as thus declared in view, consider the facts 
proved by the evidence in this case. According to Towne, 
the president of the Yale Company, the regular manu- 
facture of the Yale structure began in 1869. He states 
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that im IS&6S8. 1869. and S70. SAGB boxes were sol 
; ines 
4A mywe?nr rc) i}¢ =T 1} ri | 1). gt ¥ 

As earls = 18,70 tl Yale Company met with active 

| se | : i “ i Sane : : , 
cn“ mpet tion. chietiv trom the American Steam Sate (‘om- 
. } ) ; 

pany, Sargeant and Cree! t. and the Johnson Rotary 
Ps . > , wi > 

Lock C mpanyv lfowne's testimony. (). D. Ree.. p. ib 
vars } : —_ : on : 
Phe Steam Safe Company boxes had a continuous exteriol 

= » + . + ’ + ] i + 1 ‘ : + & i 1Te 

surface or trontage of metal, fastened against wood pigeon- 
= — oes Rates en ae > rs and frames: the 
noies, Such Tro! ive consisting of doors ane rames ; tiie 
‘ a ae 4 — | - ] ‘ , } 
Irames not being se paral ror eacti pigeon- hmoie, HULL Made 


im sections, eaci having I 
being screws turned into th 
from the front. and the h 
tected by the doors when ce! 
answers to quest ns ob and 
The sarceant ind Green! 
same way [d.. question 4] 
The Johnson Rotarv Lo 


ures in the New Yo 


inftrinvements In this case 
fowne, president of the Y 
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Burt, of 
aT 


ai 
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LO, 


date t n boxes had « 


the post-othce at Burli: 


iwton, 


Oodensburg. 


hres openings 


‘2 


the attachment 
the wood partitions 


: : 
Ie screws peing pro- 


end 


(Keating's testimony. 
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1). 
boxes \WV ¢ re 
‘ompany made the struct- 


which are alleged to he 


appears by the letter or 


le (company, to Postmaster 


), 1870, that prior to that 
lriven the Yale boxes out ot 


? 
4‘ 


and that thev were in use at 


It is plain, therefore, that the persons interested in the 
Y winre hed their attent 1] natin 7” 

ale structure had their attention called very early to the 
importance of haying as broad a patent as possible—the 
patent issued under date of September 19, 1871. At 

: cy , 

about that time there was a competition pending before a 
committee appointed by the Postmaster-General to exam- 


ine and report upon the kind and character of post-office 
boxes to be used in post-offices in buildings owned by the 
Government. The report of the committee, dated No- 
91-260). Of 


vember 27. 1871. is in evidence (Reec.. pp. 2 i 


the competitors, it appears that the American Steam Lock 
Company, Sargeant & Greenleaf, the Johnson Rotary Lock 
Company, the Yale Lock Company, W. W. Robbins, Sta- 
ples & Son, A. E. Tilton, and James FE. Bell submitted 
samples ot metallie front boxes (Ree., pp. 298—262, 263). 
By the report of the committee, and by the indorsement 
thereon of the Postmaster-General, under date of Decem- 
ber 18,1871, the preference was given to the front and lock 
of the Johnson Rotary Lock Company (Rec., p. 263). 

In 1869, and for several years thereafter, Keating was 
the traveling salesman of the Yale Company. Prior to 
May, 1872 (in which month the first reissue was applied 
for), he had seen in use the Sargeant & Greenleaf boxes, 
the Johnson boxes.and boxes which he savs were known 
as the Bramble boxes. The description of the Sargeant 
& Greenleaf boxes has been given above. The Bramble 
boxes had a continuous front of metal, the frames being 
fastened (according to his impression) by flanges entering 
the wood-work. (Ree., pp. 72 and 73.) 

The Johnson boxes were put up in different ways. In 
those at Elizabeth, N. J., seen by him in the summer of 
1870, the frames did not abut, nor were they connected 
together by rivets, but they had flanges entering the 
pigeon-holes, through which they- were screwed to the 
wood-work (Questions 19 and 52, Rec., pp. 70 and 73). 
[n those at Burlington, Vt., seen by him in 1870, the 


frames did not abut, but had flanges entering the pigeon- 


1] 4 t the wood-work (Juestions 17 and .. Rec 


is Well = ) i i os 
—2 ; Rov ae ee 70. 187] 
}). ie} In ti pF i Rutland. —(*4°T) ea nim iT) IS,Q. Si - 
1 7 é) i 4 Fr ] } . ry? . } +} ; 
riAa¢«Zz,. the frames abutted, fianges entered tne pigeon- 
' ' ' ' 4 ' 
’ ; ‘ ‘ es . o“-* 4 . - - > , 
holes, but each Trame Was separavtels atta hed OV Screws. 
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Answers to cross-questions 11.48. }4 and d0, Ree., p. in. 
t : lot ntil \] iy 7. 1872. tha = 1e "as - 
[1 a > not un a 4 . * BS « i & aw« (nat a re In=Ue was ap 
lied for. Considering the facts that have been set forth, 
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not ti lelay too long? Even before the original 


patent was granted, the n essitv of broad claims had been 
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roreed upon the itent i the manace.rs ot the y\ aie 

. 7 , 

( OMpany. I tf is Issued were too narrow, the 
: . 

defect was apparent Ipon the ftace of the tnstrument, 


ae i ae 
and, under the strenuous competition then prevailing, the 


appl wien tor an enlargement of: the ciaim should. we 
] a ita | j r - ee | Raa 4 . 
submit, have been made torthwith. Ss this not certainly 


so. the fact being that the Yal Company had been worsted 


by the Johnson Company in the competition for Govern- 
ment patronage 4 

The application tor the re-issue of 1872 was so drawn 
as evidently to be intended to cover the structures of the 
Yale Company’s competitors. But the examiner objected 
to the new matter in the description and claims. No ap- 
pea! Was prosecuted, The objections were acq ulesced iD. 
The new matter was stricken out and a re-issue obtained 
that was no better for the monopoly grasped at by the 
Yale Company than the original patent. According to 
the decision in Manufacturing Company vs. Corbin (103 
lS. R., 789), the claims of this re-issue are restricted by 
the proceedings in the Patent Office. 


On August 20,1875, the structures now in the New 


- ' 


7? 


. :, a ) . — 
York post-othice, and which are alleged to be lniringe- 


ments in this ease. went into use. (See Gavlor’s testi- 
mony, Rec., p. 232.) 
They have been used ever since. The first lot of them 


was ordered of the Johnson Company Mareh 25. 1874. 


(See letter of Mullett, Supervising Architect, Ree., p. 256.) 

By 1877 the Johnson Company had disposed of about 
100,000 of its boxes. They were put up in the large 
post-othces, such as New York, Pittsburgh, Boston, Phila- 
delphia, Baltimore, New Orleans, Galveston, and San 
Francisco. (Chambers’ deposition, Questions 5, 9, and 
10, Ree., p. 212.) 

In 1877 a second re-issue of the Yale patent was ob- 
tained, but, proving unsatisfactory, it was surrendered, and 
the third re-issue applied for May 23,1879. This applhi- 
cation resulted in the issuance of the patent in suit. Thus, 
nearly eight years elapsed before the alleged too-restricted 
claims of the original patent were expanded to the mind 
of the Yale Company. In the mean time tens of thou- 
sands of boxes, like those now alleged to infringe, had gone 
into use,and hundreds of thousands of dollars had been 
invested, in the well-founded belief that Yale’s invention 
was no broader than his first claim stated it to be. 

(D.) There is a further objection to complainant's con- 
struction of the re-issue. There was no room for Yale to 
invent anything more than was originally claimed by him. 
The state of the art was such that there could have been 
no invention in making a metal front for post-office boxes, 
irrespective of the method of fastening and irrespective of 
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‘ ‘ 


, 

} 

iort ’ ' } 
ion & G eS @ i 

| 
which are 
~ mig *t)? 

‘ ‘ 


st-otlice at Fort Wavne. Ind.. lock boxes for 
een in use trom 1861 to the present time. 
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hinged without the intervention ot frames, to the horizon- 
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ms, MARC A é ntimuous surface ol bla K Wainul 


ho} tier of boxes: that is. no part of the 
} 
, » is exposed to view when the doors are 


fF voi e thes boxes been that no metal 
e ever been introduced at that office. (See Fort 
ipulation, Rec., p. 816.) At New York, Boston, 

(‘hiecago, a d manv other places, wood-front 


lock boxes, illustrated by the model defendants exhibit. 


i, wood-tr 
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of do i, T 
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the pigeon 
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nt boxes,’’) were used. The fronts, consisting 
id frames, were of a different sort of wood from 


. _ , it 
“hoes, and when the doors were closed made 
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a continuous surface that covered from sight ali of the 


wood parti 
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pigeon-hote 


Those a 


metal front 
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tions, aL irames were not separate ior each 


t Boston, which were not superseded by the 


invented by Burt. were seen bv the witness 


Lewis in 1845. when he became aclerk in the office there. 


and were u 


the office w 


166, 167). 
eon-holes. 


Those al 
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sed continuously down to 1874 or 1875, when 
as changed ( Lewis, questions 23-31, Ree., pp. 
The frames were fastened directly to the pig- 
(Questions 91 and 92, Ree., p. 172.) 
New York were seen by witness Young in 


he {*] T¢ rs . the othee. and eontinued to he used 
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until the change of the office in 1875. The frames were 
fastened to posts. It is uncertain whether they were also 
fastened to the partitions. 

In those at Cincinnati, put up by the witness Mullett 
in 1864, the frames made an independent partition against 
which the cases of pigeon-holes were placed. (Mullett, 
questions 11, 19, and 51, Ree., pp. 183, 184, and 189.) 

At Westerly, R. 1., lock boxes, consisting of black wal- 
nut pigeon-holes and iron doors, have been in use since 
September 1, 1867. (Pendleton, questions 2 and 6, Rec., 
p. 195; Clark, questions 8 and 9, Ree., p. 197.) The 
doors are directly hinged to the vertical partitions. The 
same structure has been used at Washington, D. C., Asha- 
way, Taunton, and many other places. (Clark, deposi- 
tion, question 13. Ree.., }). 19¢.) 

[n the vaults of the New York Safe Deposit Company 
nests of small safes, having wrought-iron partitions and 
cast-iron doors and frames, have been in use since June 
23. 1865. (See depositions of Foster, Reec., p. 200; of 
Butler, Ree., p. 205; of Hicks, question 14, Ree., p. 244.) 

The model in evidence, made by Butler about 1867, 
shows a nest of four safes, which, so far as the frame and 
partitions are concerned, is made in the same manner as 
those of the Safe Deposit Company. The doors are differ- 
ent in some details. (Butler, questions 17 and 18, Ree., p. 
207.) The nests in use were of varving sizes, and had 
varying numbers of safes therein, some having thirty, 
and some five or six only. (Butler, question 10, 
Rec., p. 206.) Each nest had but one frame, irre- 
spective of the number of safes. The frames com- 
pletely covered the ends of the partitions. The nests 


were arraneed in vertical and horizontal tiers. with sides 


} the 
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abutting, and were riveted one to another throug! 
frames. ‘The street washer box stipulation (Rece., p. 
965) shows rectangular boxes of wood, open at one end, 
and the other closed by a door and frame of metal ; the 
frame, tastened on the inside to the wood, covers the ends 
of the wood sides, and also enters and partially lines the 
wood sides, Its CX rior edores make ct rectangle. It is 
stipulated that this structure was publicly and commonly 
known and used in the United States for several vears 
prior to 1S6S, 

In brie f- 

Post-oflice lock-boxes arranged in vertical and horizon- 
tal tiers were well known. 

A frontage of Jloek-boxes so arranged, differing in ma- 
terial from the partitions, and consisting of doors and door- 
frames, was well known. 

The idea of combining metal with wood in post-ofhce 
boxes so arranged had been reduced to practice. A metal 
door and frame, as the covering and protectien of a wood 
box. was well known. 


1: - 
A practicable metaiiie tTrontag 


e for pigeon-holes, ar- 

ranged in vertical and horizontal tiers, the practicability 
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ot which did not ae pena Im any manner upon tne nature 

of the material composing the partitions of the pigeon- 
a ew 11] 

holes, was well known. 
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l’nder the circumstances proved there could not have 


been any invention In taking the frame of one nest of the 
Safe Deposit Company’s boxes and applying it in the 


same manner to wood pigeon-holes in a post-office. This 


}] 


could have been done without change. The defendant's 
expert, Hicks, says (question 13, Rec., p. 243): 


The fact that the pigeon-holes proper in the Safe 
Deposit boxes are made of iron, does not, in my view, 
prevent them from containing the inventions de- 
scribed in the first and second claims of the reissue, 
under the supposed construction of said claims; for 
they are pigeon-holes having continuous metallic 
fronts and doors, and there would be nothing to pre- 
vent the substitution of wood for the iron pigeon- 
holes nor would the combination between the two, 
the pigeon holes and the frames, be substantially dif- 
ferent if wood were substituted, because there is no 
special adaptation between the iron front and the 
iron pigeon holes, which would not be applicable as 
well to the use of wooden pigeon-holes. 

It is easy to see, also, that there are many other ways 
in Which post-office boxes having a continuous frontage of 
metal could easily have been made out of the known struct- 
ures, Without invention, by ordinary skill and intelligence, 
if the idea of doing this had been suggested. (See Hicks’s 


deposition, Ree.. p. 2. 


7 to 255). As has been shown, 
Yale was certainly not the originator of the idea. 

Are we not warranted in stating as our conclusions that, 
in view of the state of the art, the structure shown in the 
patent exhibits no invention, unless it may be in the par- 
ticular combinations originally claimed by Yale, and never 
expanded by him personally, and distinetly limited by him 
by his letter of March 17, i868, to the manner of fastening 
them together through the partitions? (Reec., p. 267.) 

(E.) If the method of fastening, and the peculiar shape 
_and adaptation of the frames are not essential elements of 
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deposit boxes See Hicks = testi iv, Qluestions 13 an 


The patent in suit so limited is not infringed by the 
boxes in the New York post-office. 

Neither the letter-! newspaper-boxes have 
ither the frames lin roles or the fastenings 
of the Yale patent. The fastenings of the letter-boxes 
are regarded by both of the complainant’s experts, Merritt 
and Renwick, as substantially different from the Yale 
fastenings: 


- Renwick stating this in terms, and Merritt 
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stating that those boxes do not infringe the third claim of 
n . , . . ; . : . : , 
the re-issued patent in suit, in whieh the method of tast- 
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that the connect morthe defendant with the boxes Was 
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OnIV In his off if capacitv as postmaster et the [ nited 
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states for tiv tvot New \ OrkK : that the boxes were an 
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by and were the property of the United States; ‘that all 
of the box-rents were paid to the defendant as postmaster, 
and by him aceounted for to the United States as part of 
the postal revenue “3 ; that the use made ot the boxes was 
the placing therein of p stal matter by clerks emploved by 
the defendant as postmaster, who were paid by the United 
States under the authority of the Postmaster-General. 

In the case of James v. Campbell (104 U. S., 399), 
which was a suit against the same defendant for the. use 
in the same ofhce in the same way of a patent for “‘ an 
improved post-office stamp,’ Justice Bradley, by whom 
the opinion of the court was delivered, declares : 

The course adopted in the present case of institut- 
Ing an action against a public officer, who acts only 
for and in behalf of the Government, is open to seri- 
ous objections. We doubt verv much whether such 
an action can be sustained. It is substantially a suit 
against the United States itself, which can not be main- 
tained under the guise of a suit against its officers 
and agents except in the manner provided by law. 
We have heretofore expressed our views on this sub- 

ject in Cary v. The United States (98 UU. S., 433), 

where a judgment in ejectment against a Government 
agvent was held to be no estoppel avainst the (,0vV- 
ernment itself. 

The detendant in this case did nothing that was not 
distinctly incumbent upon him by Jaw. If any wrong 
was done the complainant, it was the law of the U nited 
States that commanded it: it was the United States that 
did it. The defendant could not lawfully have removed 
the boxes, nor could he have forbidden their use by the 


clerks emploved by the lL mited States. 
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We eonsider it to be a fundamental principle that 
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the Grovernment can not be sued, except DOV its own 
. ; — rf se , rf 4 , la ies a : by 
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would have anv validity for making the Grovernment 


suable in its courts. It is conceded in The Siren (7 
Wall. 152) and in The Daris (10 td.. 15) that. with- 
out an act of Congress, no direct proceeding can be 
instituted against the Government, or its property 
and in the latter case, it is justly observed that “ the 
possession of the ¢ rovernment ean only exist through 
its ofheers, using that. phrase in the sense of any 
person charged on behali of the Government with 
the control of the property, coupled with actual 
possession.” 

If a proceeding would lie against the officers as 
individuals in the case of a marine hospital, it might 
be instituted with equa icht 3 
ence to a post-ofhice or a custom-house, a prison or 
4 fortification. 

[In some cases (perhaps it was so in the present 


facility and right in. reter- 
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ht not be apparent until after suit brought 
that the possession attempted to be assailed was that 
of the Government; but when this 1s made apparent 
by the pleadings, or the proofs, the jurisdiction of the 
ecourt oucht to cease, Otherwise the (rovernment 
eould aiwavs be compelled to come Into court and 
litigate with private parties in defense of its property. 


The proceedings in this case are In equity. The pravers 


are 


¢t 
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o enioin the defendant from the use of the boxes. and 
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to require him to account for the rents. If a restraining 
injunction were granted and disobeyed, a court could not, 
with any propriety, punish this officer for contempt in dis- 
obeying the order, which would stop the distribution of 
the mails. If, on final decree, a mandatory injunction 
should be issued by the court to remove the boxes, such a 
decree would be a direct assault on the property of the 
Government. In either event, the use of the property in 
the lawful possession of the Government would be at- 
tacked. This suit is as distinctly against the United States 
as though the Government had been made a defendant 
therein. The prayer for an accounting can not equitably 
be granted, for by section 3855, Revised Statutes, it is 
provided : 

And in order to ascertain the amount of the postal 
receipts of each office, the Postmaster-General shall 
require postmasters to state under oath, at such times 
and for such periods as he may deem necessary in 
each case, the amount of stamps canceled, the amount 
of box-rents received ; the amount of unpaid postages 
collected, and the amount of postage on printed and 
other mailable matter. 


The box-rents are thus made a part of the Government 
revenue. A failure to account for, or conversion of box- 
rents when received by the postmaster to any use not 
specially provided by law, is made highly penal. He is 
required to pay it tc the Government. When thus com- 
pelled by law to pay the box-rents to the Government, it 
would be unjust and highly inequitable to compel him by 
any process to pay it to the complainant. It would be 
equally unjust to require him by law to pay it twice. 


vith propriety make sucha 


[In the case of Cary vs. Curtis (3 TTow., 246), which was 
an action to recover from a collector of customs money 
alleged to have been wrongfully collected by him, but 
which, by the act of 1859, he was required to pay into the 
Treasury, the equitable common law for money received 
for the use of the plaintiff had been, prior to the passage 


of the act of 1839, the form recognized by law by which 


—. 


the plaintiff might recover from the collector the money 
\ rongtully eollected., After the eolleetor was required 
bv law to pry the money into the Treasury, the ri¢ht to 
sustain that eq itable action Was decided LO have ceased to 
exist, and the plaintiff was left without remedy, except 
ac provided by an act ot ( ‘oneress, The principle in- 
volved in this case, it is respectfully submitted, disposes 
of the case now under consideration in favor of the de- 
fendant. 

The further question yet remains, suggested in the dis- 
senting opinion of Justice Miller in James vs. Campbell 
(104 U7. S., 384), as thus stated by him: 

As re cards the richt toa patent for an invention 
like this, which can be of use to no one but the Gov- 
ernment ot the United States, and which Is, there- 
tore, in etteect, a contract by the United States that it 

) hat which is essential to some ot its 
ost important operations without paying to the 
patentee whatever he may demand for the use of his 
invention. have rreat doubt—a doubt which it 
would have been necessary to solve in this case if 
the ma} rity ot the court had believed the patent 


Ly 


With reference to this gu@re, the post-office boxes can 
be used as such only by the Government. That boxes 
are an indespensable publie necessity, so that they should 
be used,can not well be denied ; that they can be wrong- 
fully used by the Government can not be entertained, for 
the sovereign can do no wrong. Therefore the Govern- 
ment mav rightfully use the boxes. This rightful use 
must either come trom the consent of the patentee or 
without his consent. If the patentee’s consent is essential 
to the rightful use, the implication is unavoidable he has 
a right to refuse that consent absolutely, and thus deprive 
the Government of the use of that which is indispensable, 
which can not be maintained. Hence the only alternative 
remains that the Government may rightfully. use a pat- 
ent, which can be useful only to the Government, without 
the consent of the patentee. If the Government may 
righttully use a patent without the consent of the pat- 
entee the officer who so uses it is guilty of no wrong, and 
if the complainant can recover any Compensation it must 
be from the Government, against which no action can be 
maintained without its consent. 

The additional view may be worthy of consideration, 
whether any patent can be granted for such an invention 
as ean be of use to no one but the Government. If the 
Government can rightfully command the very lives of its 
citizens without the obligation of pecuniary compensation, 
may it not also command any inventive powers the citi- 
zen may have, and leave the inventor to depend only on 
its generous bounty for his recompense without right to 


leva] redress, 
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G. A. BOWMAN ET AL. VS. CHICAGO & NORTHWESTERN RY CO. | 


Pleas in the cireuit court of the United States for the north- 
ern district of I]linois, held at the United States ecourt-rooms 
+ 
i 


e city of Chicago, in the district aforesaid, before the Hon. Henry 
W. Blodgett, district judge of the United States for said district, on 
W ednesday, the sixth day Of Octobe - 1 the adjourned October 
rt, in the year of our Lord one thousand eight 
hundred and eighty-six, and of our lndep ndence the one hundred 
and f leve nth yvear 
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tar { aid oa 
(teri | OF sald 
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WM. H. BRADLEY. Clerk. 
NORTHERN District oF ILLINOIS, ss: 


(FEORGE A. BowmMAN and FRED. W. Bowwan 


is 


THe CHicaGco AND NORTHWESTERN RAILWAY COMPANY. 
Tre Spass ()T) the Case. 


Be it remembered that on | the | fifteenth day of June. LSS6. came 
the plaintitfs, D\ thie Ir attorne vsgand filed 1 the othee of the clerk 
of the cireuit court of the United States for the northern district of 
[}linots, cl Chicago, 11) said district, thie I pPrevei pe for ci writ of StuimM- 
Ons, and also at the same time filed their bond for Costs in said 
above-entitled ¢ Which said prevcipe and bond are respectively 


Pi 
sald alell ts 1} i 7 
1 the words and figures loliowlhg, to wit: 


Circuit Court of the United States, Northern Dis trict of Illinois. 
July Term, A. D. 1886. 
GEORGE A. BowMAN and FRep. W. Bowman, Plaintiffs, 


f «* 


The CHicaAco AND NORTHWESTERN RaAILwWay Company. Defendant. 


Damages, 810.000. 


eause to said defendant in a plea of trespass on the case, to the dam- 
age of said plaintiffs in the sum of ten thousand dollars, direct the 
same to the marshal tor said district LO CX: eute. and make if return- 
able to the July term of said court, A. D. 1886. 
(‘hicago., June loth. LSS6 
BLUM & BLUM, 
Plaintiffs’ Attorne {8 


/ 


(Endorsed:) Filed this 15th day of June, A. D. 1886. Wm. HI. 


Bradley, clerk. 
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PHE CHICAGO & NORTHWESTERN RAILWAY COMPANY, 


| stations upon its line of railway al] freight tendered it for ship- 


That Upon Mav 20th, 1S86, the plaintiffs offered to said defend- 

ant for shipment over its line of railway, and directed to themselves 

at Marshalltown, Iowa, five thousand barrels of beer, which they 

had procured in the city of Chicago, to be shipped from said city to 

the city of Marshalltown, in the State of Iowa, which is a station 

1 \ ine and ay lige On sald defendant's line of railroad ay tween sald 
( 


cities of hicago and Connell Blutts, but the defendant then and 
there refused to receive said beer, or any part thereof, for shipment, 
to the damage of the plaintiffs of ten thousand dollars, and therefore 
thev bring their suit, et 

\nd for that the plaintiffs, neither of whom is a hotel-keeper,a 
keep rola saloon, eating-house, grocery, or confectionery, Ol} the 


ith dav ot July, LSS, and upon several occasions thereaft r, pre- 
sented to the board of supervisors of Marshall county, lowa, a cer- 
tificate signed by a majority of the legal electors of Marshalltown, 
Marshal! county, lowa, which stated that said Fred. W. Bowman is 
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a citizen of said county ; that both of said plaintiffs possess a 
, ] - ‘ 7 ; a 
') LOO DMOPAal character, and that they (said electors) beheve 
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= to be proper persons, and each of them to be a 
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DUV anid st IMtoxicating Quors for thie purposes 
uned in section 1526 of the Jowa Code; that at said time and upon 
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tts. filed a bond in the sum of three thousand dollars witl 
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=llreties., Which bond Was approved DV the auditor of said county. as 
Is pProy le (| by section Lo2S of the (‘ode ot lowa P that thereupon 
salad board oj supe rvVilsors refused to grant such poe rmission to elthe r 
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of said plaintiffs. or to them jointly. 
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And for that wW hie I’ asthe f ant, on Mav 2th. LSS. cl 

~ time previous thereto and thereatter. was possessed of and 
Ising and operating a certain railroad, and was a common carrier 
Ol “woods anid chatte is thereon lor hire, LO wit. from the city of Chi- 
eagco, in the State of Illinois, to the ecitv of Council Bluffs, in the 
State of lowa. 


hat said defendant Is a corporation existing underand by virtue 
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Marshalltown. lowa, at which piace and VICInItv thev could have 
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; Ss pinent to sald defendant raliway company said five tho Isand 
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barre ls of heer. directed to sald plaintiffs, at the city ot Marshall- 
town, in the State of lowa, and requested said defendant to ship 
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GEORGE A. BOWMAN and 
FRED. W. BOWMAN, 


‘ 


THE CHICAGO AND NORTHWESTERN 
RAILWAY COMPANY, 


BRIEF OF PLAINTIFFS IN 


STATEMENT OF FACTS. 


disclosed ON the record In I CaAUSeC aATe 
that plainuffs in error are brewers and vendors of 
beer at Marshalltown, Iowa: and, in the course of that 
business, through their agent at Chicago, Illinois, offered 
to the defendant in error, for shipment to themselves at 
Marshalltown, five thousand barrels of beer, 
fendant declined to transport; that defendant is a cor- 
poration, Operating under charters from the states of 
Illinois and Towa, its line of railway extending from 


Chicago to Council Bluffs through Marshalltown; that 
plaintiffs in error applied to the proper authorities to ob- 
tain the permit referred to in Section 1553 of the Code of 
lowa, conformably to the requirements of Section 1526, 


to sell beer for mechanical -dicinal. culinary and sact 
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t- Here would be two conflict- 


i by two difterent sovereign powers, for 


e government of the same community. The Constitu- 
the Acts of Congress passed thereunder being 
lared by the Constitution to be the supreme law of 
l, every Act inconsistent with them 1s invalid. 
Thus, we would tind a law, passed by a state and never 
1, t tand void and inoperative. Such an Act 
ever be law, for it 1s not even embraced in the 
noflaw. Law is detined to be a rule of action, 
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prescribed DV the supreme pow er of a state. Is that a 
rule of action pre scribed by the supreme power—a 
iw which can at any time be annulled, through mere im- 

cation, by another and an entirely different power? 
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Passenger Cases, 7 Hlow » YG. 
Wee/ton Y. Wiss Itt} 7. QO! [ . nS 202. 
(County of Mobile v. Aimball, 102 1d ; O97 
Broz 7e Va flouston, II } id., 632. 
the case of Welton zv. Missouri, sa~ra, the court 
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the case of the County of Mobile v. Kimball. 
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he court, having reference to the questiou under 


ideration, employed the language following: “Its in- 
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has decided that. when the neces- 


‘r,it matters not that the cargo con- 
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islature reoarded liquor to be a nuls- 
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ance, i woulda have exciuded foreign, as Weli aS GOomes- 


tic, liquor. Is foreign liquor a less nuisance than domes- 
liquol F In what consists the distinction between the 
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COMMerclal Standing OF iQuOrs, foreion, and domestic: 


In law, there is none, and any power exercisible upon the 


} . ‘ ryt. ° + 
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established by this court is: “The state can no more pro- 


hibit or regulate that (commerce) which 1s_ inter-state 
at which 1s with foreign nations. ‘That 
e to another 
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the transportation of property trom one sta 
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branch of inter-state commerce, 1s undeniable. 


fr. /e. ( 0. Vv. flusen. 95 LU. Tl 109. 


A legislature must be presumed to know the law, 


‘ver violence that presumption might sometimes 


wreak upon truth. The Legislature of lowa, while per- 
mitting the free ingress ot liquor imported from foreign 
countries, denies to liquor shipped from other states the 


right of entrance unless consigned to persons having a 
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permit,—a pre-requisite which the board can under the 


law arbitrarily refuse to grant, as 1s demonstrated by this 


case. Is this a police regulation or a regulation of com- 


Merce 


* 
« ~ 
iss _— 
— 
a 
— 
a » 
~~ » 
oe 
7 
° — 
— 
—< > 
ee 
— 
— 
- 
~~ 
f 
a 


if, 
if 


after its inc rporation into the property of the state, when 
CIS SuUDHJect to State yUurisdiction If the state desires to 
prohibit the use of fire-crackers within its territory, what 1s 
tS proper ™ de of proc durez Shall it prohibit the Chinese 
to import the preperty, or prohibit its use to its own citi- 
ens: If it adopts the latter method, and the law is prop- 
eriv enforced, what need of the former law, even if prop- 
er and constitutionaly A simple test in this case will re- 
veal a like superfluity. Eliminating Section 1553 from the 
Code of Towa. we tind the policy of the Legislature to re- 
main unchanged, and the laws necessary for its enforce- 
ment still to exist No doubt, by the enforcement of Sec- 
On T§53, the suppression of the sale of quot s facilitat- 
cd: far more effectively so would it be, would the Legis- 
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t that liquor shall not be brought within a 


iousand miles of the state boundaries; but an act resting 
rictiv upon a ne CESSIL\ cannot be based on mere conven- 
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° . : . 
futes the assumption that 1t can be exertea merely to 
cilitate the enforcement of another law. for the entorce- 
ent of which proper means and methods can, under the 
dinary powers of the state, be provided. Why extend 
Ce power ol the state to fie ids SO boundless and extraor- 
nary, when that power is utterly superfluous? Why 
ike uSe Of VaSt MeanS to Ce 1)] asS a US le SS ¢ nd: The 
monstration of its unnecessitv is in itself sufficient 
round to render the law thougvh it were els mpervi- 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, A D. 1886. 


GeEoRGE A. Bowman and FREp. W. ' 


BowMAN., 
Plaintiffs in Error, Error to the Circuit 


Court of the United 
States for the Northern 
District of Illinois. 


0S. 


Cuicaco & NorTHWESTERN RarLway \ 
CoMPANY. | 


Defendant in Error. } 


STATEMENT. 


The defendant is a common carrier, owning and oper- 
ating a railroad, extending from Chicago, in the State of 
Illinvis, to Marshalltown, in the State of Iowa, and 


beyond. 

After the passage of the act hereinafter set forth, the 
plaintiffs tendered to the defendant 5,000 barrels of beer, 
and demanded that the defendant, as a common carrier, 
should receive and transport the same to Marshalltown 
in the State of Iowa. No certificate, such as is specified 
in the statute of lowa hereinafter quoted, was furnished 
to the defendant, and no bond of indemnity offered. The 


defendant refused to receive and transport the beer to 
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Marshalltown, for the reason which was stated at the time 
of the refusal, that it was prohibited from so doing by 
section 1553 of chapter 143, Acts of the Twentieth General 
Assembly of Iowa. (Laws of Iowa, 1884, 150.) The section 
is as follows: 

“Src. 1553. If any express company, railway company, 
or any agent, or person in the employ of any express com- 
pany or railroad company, or if any common Carrier or 
any person in the employ of any common carrier, or if 
any other person shall knowingly bring within this State 
for any other person or persons, or corporation, or shall 
transport between points within the State for any other 
person or persons, or corporation, any intoxicating liquors, 
without first having been furnished with a certificate from 
and under the seal of the county auditor of the county 
to which said liquor is to be transported or is consigned 
for transportation, certifying that such consignee, or per- 
son for or to whom said liquor is to be transported, is au- 
thorized to sell such intoxicating liquors in such county, 
such company, corporation or persons so offending, and 
each of them, and any agent of such corporation or com- 
pany so offending shall, upon conviction thereof, be fined 
in any sum not exceeding one hundred dollars for each 
offense, and shall stand committed to the county jail until 
such fine and the costs of prosecution are paid, and one- 
half of the fine shall go to the informer and the other 
half shall go to the school fund of the county: and pro- 
pided further. that the offense herein defined shall be held 
complete, and shall be held to have been committed in 
any county of the State through or to which said intoxi- 
cating liquors are transported, or in which the same are 
loaded for transportation: provided further. that it shall 
be the duty of the several county auditors of this State to 
issue the certificate herein contemplated to any person 
having such permit, and the certificate suo issued shall be 
truly dated where issued, and shall specify the date at 
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which the authority or permit expires, as shown by the 
county records.” 

The alleged plea that the beer was intoxicating liquor, 
within the meaning of the statute: that the person to 
whom thesame was consigne 1, was not authorized to receive 
and sell such intoxicating liquors under the laws of Lowa, 
and that the certificate named in the statute was not furn- 
ished, and assigned as a reason for refusing to receive 
and transport such freight, that it was prohibited by the 
statute of Iowa, aforesaid. 

A demurrer was filed to this plea. Theonly point made 
upon the demurrer was, that the section was in conflict 
with section 8, article 1 of the constitution of the United 
States. which is as follows: “The Congress shall have 
power to regulate commerce with foreign nations, and 
among the several States, and with the Indian tribes.” 

The demurrer was overruled by the Circuit Court, and 
from that decision this writ of error is prosecuted. 

The only point made against the plea, is the unconstitu- 
tionality of the act. If the statute is constitutional, the 
plea is admitted to be a defense to the action. 


BRIEF. 
I. 


While it is conceded that Congress has the exclusive 
power to regulate commerce among the States, it is equally 
true that the several States have the sole power to enact 
police regulations, and in the exercise of such power may 
do many things which more or less affect the transporta- 
tion of persons and freight between the States. | 

Wiggins Ferry Co. v. Hast St. Louis, 107 U.S., 374. 
Gibbons v. Ogden, 9 Wheat., 1. 

Mayor of . Y. v. Miin, 11 Pet., 102. 

Osborne v. Mobile, 16 Wal. 479. 

Sherlock v. Alling, 93 U.S8., 99. 


oe ee 
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The police power?rs comprehend all those general power®rs 
of internal regulation necessary to secure peace, good 
order, health, comfort, morals and quiet of all persons, 
and the protection of all property in the State. Congress 
cannot legislate on the internal police of a State. The 
power of a State over its police regulations being supreme. 

New Orleans Water Works Co.v. St. Tammany Water 
Works Co., 14 Fed. Rep., 202. 

Ex parte Schroder, 33 Cal., 279. 

R’y Co. v. Bowers, 4 Houst., 506. 

Munn v. Lh., 94 U.S., 197. 

Ry Co. v. Jacksonville, 67 Ul., 37. 

Davids v. Ky Co., 17 Ga., 323. 

Bartemeyer v. Lowa, 18 Wall, 113. 


The statute of Nevada imposing a tax upon merchandise 

brought into the State held constitutional. 
In re Rudolph, 2 Fed. Rep.., 66. 

‘l'ax imposed on sales of merchandise in Alabama held 
constitutional. 

The court says: “The case before us is a simple tax on 
sales of merchandise, imposed alike upon all sales made 
in Mobile, whether the sales be made by citizens of Ala- 
bama or other States, and whether the goods sold are the 
product of that State or some other. There is no attempt 
to discriminate injuriously against the products of other 
States, or the rights of their citizens, and the case is not 
therefore an attempt to fetter commerce among the States. 
or to de prive the citizens of other States of any privilege 
or immunity possessed by citizens of Alabama.” 


Woodruff v. Parham, 8 Wall., 140. 
Hinson v. Loti, 8 Wail., 152. 


—5— 


The law of New York requiring a report as to passengers 

brought into the State is a police regulation. 
City of New York v. Miln, 11 Peters, 102. 

Statutes like the statute of lowa now under considera- 
tion are police regulations established by the legislature 
for the prevention of intemperance, pauperism and crime, 
and for the abatement of nuisances, and are constitutional. 


Cooley’s Constitutional Limitations, 581. 
Commonwealth v. Kendall, 12 Cush., 414. 
Commonwealth v. Clapp, 5 Gray, 97. 
Commonwealth v. Howe, 13 Gray, 26. 
Santo v. State, 2 Ia., 202. 

One House v. State, 4 Greene (Ia.), 172. 
Zumhoff v. State, 4 Greene ([a.), 526. 
State v. Donehay, 8 Ta., 396. 

State v. Wheeler, 25 Conn., 290. 
Reynolds v. Gary, 26 Conn., 179. 

Ovitt v. Pond, 29 Conn., 479. 

People v. Howley, 4 Mich., 244. 

Gill v. Parker, 31 Vt., 610. 

Meshmier v. State, 11 Ind., 482. 
Vanderbilt v. Adams, 7 Cowan, 351. 

It has been expressly decided by this court that as a 
measure of police regulation looking to the preservation 
of public morals a State law prohibiting the manufacture 
and sale of intoxicating liquor is not repugnant to any 
clause of the constitution of the United States. 

Bartemeyer v. Lowa, 18 Wall., 129. 
Beer Co. v. Mass., 97 U.S., 33. 
Foster v. Kansas, 112 U.S., 205. 


— 


This law has been decided to be constitutional, in its 

main provisions at least, by the Supreme Court of lowa. 
Littleton v. Fritz, 22 N. W. Rep., 641. 

It is a well settled rule, that courts will not declare leg- 
islative enactments void by reason of their repugnance to 
constitutions, State or federal, except when the judicial 
mind is clearly convinced of such repugnancy. 

The legislature cannot part with any of the police pow- 
ers of the State which are matters that affect the public 
peace, public health, public morals and public conven- 
lence. 


Farmers’ Loan and Trust Co. v. Stone et al., 20 Fed. 
Rep., 270. 


Allerton v. City of Chicago, 6 Fed. Rep., 555. 
In re Wong Yung Quy, 2 Fed. Rep., 624. 
Beer Co. v. Mass, 97 U.S. Ct., 32 and 33. 


It is well settled now that the States have the power to 
prohibit the sale of intoxicating liquors within the borders 
of the State. This prohibition must necessarily be a re- 
striction upon the importation of such liquors from other 
States, and if the prohibition was made for the purpose 
only of preventing such importation, it would be void, but 
when made for the protection of morals, public health and 
good order, it is clearly within the power of the State. 

The right to prohibit the bringing of certain articles 
into the State because such importation endangers the 
public safety, is not affected by the fact that the articles 
so prohibited may be articles of property and of value as 
property. When the public safety demands it the State 
has the right to prohibit the bringing of articles of prop- 
erty within the limits of the State, or to impose conditions 
or restrictions upon such importation for the protection of 
the public health, morality and good order. This right 
has always been exercised by the States without question. 


_ 
Certain articles of property deemed prejudicial] to the 
morals of the people have been excluded by the laws of 
the States. 

Revised Statutes of Illinois, Chap. 38, Sec. 379, excludes 
certain books, pamphlets, engravings, models, casts, litho- 
graphs, photographs, etc. 


See Sec. 9289 Howard’s Annotated Statutes of Mich. 
Section 4032, Statutes of Iowa. 

Section 4590. Statutes of Wisconsin. 

Section 12, Chap 100, Revised Statutes of Minnesota. 


In nearly every State restrictions are laid upon the im- 
portation of certain articles for the protection of the pub- 
lic health. Dynamite can be brought into Michigan and 
many other States only when packed and marked in a cer- 
tain manner involving large expense. 


ARGUMENT. 


The State of Iowa acting through its General Assembly 
in 1884 so amended its prohibition liquor law as to makeit 
apply to ale, beer and domestic wines. This court, and 
the courts of many of the States have full power to do 
this, notwithstanding the laws of Congress recognize the 
commercial character of such liquors. The right to enact 
such laws is conceded to the States for the reason that it 
is a recognized fact that the traffic in ardent spirits isa 
publicevil. That the use of liquors is dangerous to health, 
destructive of morals, and a source of pauperism and 
crime, and therefore a proper subject for police regulation 
by the States. To concede this to our minds is to concede 
that the suit of the plaintiff is not well grounded. 

We submit that an examination of the law in question 
as passed in 1884, and amended in 1886, will show that the 
object and intent of it was simply and solely to prevent 
he sale and use of intoxicating liquors within the State. 
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Experience has shown that it was impossible to prevent 
the use and sale of this beverage while such intoxicating 
liquors might be freely manufactured and transported 
from point to point within the State or imported into the 
State without restriction, so the legislature undertook to 
prohibit the manufacture inside of the State. and impose 
certain conditions upon the transporting of intoxicating 
liquors within the State, and upon importing them into 
the State. It needs no discussion to show that the terms 
of this law apply equally to liquors manufactured within 
the State of Iowa, or transported from point to point 
within the State, and liquors manufactured out of the 
State and transported into it. 

There is no pretense that the intent or effect of the law 
is to give the people of the State of Iowa any advantage 
over the people of any other State in the manufacture 
and transportation of intoxicating liquors. An inspection 
of the debates of the convention which framed the consti- 
tution of the United States will satisfy any one that the 
objects of the provisions of section 8, article 1, was tu pre- 
vent the inhabitants of any State from imposing unequal 
burdens upon citizens of other States, and this was the 
sole object of that section. In this case that section of 
the constitution is now relied upon for the purpose of re- 
moving any unequal burden imposed by the law of the 
State of Iowa upon any citizen of another State, or any 
restriction upon the commerce of other States, which does 
not apply equally to the commerce of Iowa, but its aid is 
invoked for the sole purpose of nullifying the power of the 
State of Iowa to suppress the use and manufacture of in- 
toxicating liquors within the limits of the State, and to 
preventan injury resulting therefrom to the health, morals 
and good order of the people of that State. 

If Congress has the exclusive power to regulate com- 
merce among the several States, itis equally true that each 
State has the exclusive power to enact its own police reg- 
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ulations, and with those police regulations Congress has 
no concern. If it be within the power of the people of the 
State of Iowa to pas the amendment to the State consti- 
tution above quoted, it is equally within their power to 
adopt all necessary means to enforce it, and it is not within 
the power of Congress to nullify it by any legislation. 

[It is conceded by counsel for plaintiff substantially that 
the State has the right to passa prohibitory law, and it 
has been so decided so often in this court that it may be 
considered as settled, but it is contended by counsel: Ist. 
That it is not necessary to carry into effect the statute of 
Iowa, that this provision contained in section 1553, should 
be enforced, and 2nd. That if it were necessary then the 
whole law is a violation of the constitution of the United 
States. I shall not discuss the question whether the State 
has the right to pass the prohibitory law, assuming that 
that is settled. ! | 

I shall only discuss the question stated, whether section 
1553 is a proper provision to carry into effect the object of 
the statute. 

First. I suggest that the question as to what means are 
necessary to enforce this law of the State of lowa is to be 
decided by the law-making power of that State, and not 
by this court, unless it shall be clearly manifest that the 
provisions of the law violate the provisions of the consti- 
tution of the United States. 

By the terms of the section now under discussion, the 
legislature of Iowa does not prohibit the transportation of 
intoxicating liquors into that State, but it imposes certain 
conditions and restrictions upon such importation. 

It requires that the person to whom such intoxicating 
liquor is consigned, shall be a person who is authorized to 
receive and hold the same and sell the same for lawful 
purposes under that statute, or in other words that intox- 
icating liquors shall not be brought into the State for the 
purpose of violating the law of the State, 
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What right of any person residing in the State of Iowa, 
what honest purpose of any person is to be secured by de- 
claring the law unconstitutional 7 

The object of the law is to protect the health, morals 
and good order of the people of the State of Iowa, and 
the means it adopts to secure this end affect equally the 
citizens of the State of Iowa and the citizens of other 
States. Neither the reason nor the object of the section 
of the constitution of the United States, now under dis. 
cussion, require that this section should be held void. 

Then it is clear that the power of the national govern- 
ment has been invoked to prevent the people of the State 
of lowa from effectually prohibiting the manufacture, 
sale and use, as a beverage, of intoxicating liquors within 
that State, for that that is the object of this suit, I sub- 
mit to the court, admits of no question. 

The only reason which seems to be insisted upon against 
the power of the State of Iowa to enact this section, is 
that intoxicating liquors is property, and therefore it may 
be taken anywhere within the United States. I submit 
that if the law of Iowa, so far as it seeks to prohibit the 
sale and use asa beverage of intoxicating liquors within 
the State of Iowa,is a valid law, then by the terms of that 
law intoxicating liquor within the State of Iowa is not 
property in that broad sense of the term. It is no more 
property than any other article which may be declared a 
nuisance bya valid law. But if itis property, I think this 
court will hesitate before laying down the _ proposition 
that the State in the exercise of its powers may not pro- 
hibit the importation into the State of any article which 
it deems prejudicial to the health, morality and good 
order of its citizens. If this principle was to be adopted, 
statutes in other States which have been passed, and 
which are admitted to be purely police regulations, would 
be rendered invalid. 

Much stress has been placed in the argument of counsel 
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for plaintiff upon the case of Rat/road Company v. Husen, 
95 U.S.. 469. The point decided in that case was simply 
this, “that the State could not prohibit the transportation 
of cattle into and through its territory beyond what was 
necessary for self-protection. It was decided that the im- 
portation of diseased cattle might be prohibited, althvuugh 
they were property and of value; the reason why their 
importation might have been prohibited was because such 
importation would bring infectious diseases into the State 
of lowa. ‘The reason why the legislature of the State of 
fowa might not prohibit the carrying through the State 
of cattle not infected with contagious diséase is upon the 
ground that such prohibition was not necessary for the 
protection of the people of lowa, and would practically 
give advantage to the people of Lowa over the people of 
other States.” 

To make the decision in that case in point in this case 
the decision should have held that the importation of cat- 
tle being diseased with an infectious disease should not 
have been prohibited by the State of lowa, because they 
were property, unless this court is willing to go further 
and decide that the law making power of the State of Iowa 
is mistaken in supposing that intoxicating liquor is inju- 
rious to the health, morality and good order of the people 
of the State, and to decide as matter of fact that such im- 
portation is not injurious to the welfare of the people of 
[owa, and consequently not property subject to pulice reg- 
ulation. 

Two propositions of fact c2rtainly appear from this rec- 
ord: 

First That the object of the statute was one clearly 
within the power of the State. 

Second. That this object could not be attained if citi- 
zens of other States have the right, by virtue of the consti- 
tution ot the United States, freely to import intoxicating 


liquors into the State against the will of the people of the 
State. 

To say that a State shall never pass upon a question as 
to what is a proper police regulation, is simply to say that 
it shall never enact any police regulation whatever. Isub- 
mit, that after a State has thus passed upon a question, and 
the effect of its determination could result in no possible 
discrimination between the citizens of its own State and 
the citizens of other States: and no attempt has been made 
to discriminate against the products of other States, or the 
rights of their citizens, no case is made for the interfer- 
ence of national authority. 


ITT. 


This is no new feature in the laws of Iowa. The first 
prohibitory law in the State was passed as early as 1851. 
The provisions for its enforcement however were so loose 
that the law was violated with impunity by various sub- 
terfuges. 

Since the year 1855 there has been in force in the State 
of lowa laws prohibiting the manufacture and sale of in- 
toxicating liguors as a beverage. 

The law as first enacted was very sweeping in its pro- 
visions, including all kinds of intoxicating liquors. 

3y an act of the legislature of Iowa, passed January 28, 
1857 (chapter 157, laws of Sixth General Assembly, page 
231), provision was made for the sale of intoxicating 
liquors for “mechanical, medicinal, culinary and saeri- 
mental purposes only,” under certain regulations, requir- 
ing the person so selling to obtain a permit in the manner 
and under the restrictions pointed out in the law. 

Section 7 of this act of January 28, 1857, was as follows: 

“If any railroad conductor, freight agent, expressman, 
depot master, or other person in the employment or in 
any way connected with any railroad company, or any 
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teamster, stage driver, or common carrier of any kind, or 
any person professing to act as agent for any other person 
or persons, whether within or without this State, or any 
other individual of whaver calling, shall bring within 
this State for any other person or persons, any intoxicat- 
ing liquors without first having been furnished with a 
copy of the certificate authorizing such person or persons 
to sell such intoxicating liquors certified, etc., such person 
so offending shall be deemed guilty of a misdemeanor. 
and” ete. 

This remained in force as the law of the State of lowa 
upon that subject until amended by act of the General 
Assembly of Iowa, approved April 3, 1884, when the law 
now before the court for its consideration was enacted. 
The points of difference between the law as it formerly 
existed and the present law, is: | 

First. The act of January, 1857, did not operate directly 
on the railroad and express companies, etc., but was di- 
rected against the conductors, stage drivers and agents of 
such companies, whereas the present Jaw operates against 
the principal as well as against the agent and employe. 

Second. The act of January, 1857, only prohibited the 
bringing of such liquors into the State, whereas the pres- 
ent law in addition thereto prohibits its transportation 
between points within the State. 

Third. The two acts differ in the penalties and in the 
minor details. 

So far as this cause and the questions involved are con- 
cerned, however, there is no material difference in the two 
laws. The greatest difference being that in the old law 
there was a discrimination that is not in the present law, 
in this, that while the old law prohibited the transporta- 
tion of liquors from point without the State to points 
within the State, it did not, as does the law now before 
the court, prohibit such transportation between points 
wholly within the State of lowa. 


The court will see by an examination of the laws of 
Iowa for the suppression of intemperance that the statute 
does not in any particular interfere with the regulations 
of commerce as established by Congress, or commercial 
treaties. 

Section 1524 of the Code provides as follows: “ Nothing 
in this chapter shall be construed to forbid the sale. by 
the importer thereof. of foreign intoxicating liquor 1m- 
ported under the authority of the laws of the United 
States regarding the importation of such liquors and in 
accordance with such laws.” 

The question involved in this case is whether the pro- 
visions of the Iowa statute, limiting the sale of intoxicat- 
ing liquors as it does is an authorized exercise of the 
police powers of the State. or whether it is an attempt 
upon the part of the State “to regulate commerce among 
the several States?” 

The right of the State to prohibit the sale of intoxicat- 
ing liquors is not now an open question as stated by Mr. 
Justice Miller in Bortemger v. Lowa, 18 Wal. p 182. “It 
has never been seriously contended that such laws raised 
any question growing Out of the Constitution of the 
United States ~* ’ ) no case has held that such 
a law was void as violating the privileges or immunities 
of citizens of a State or of the United States. If, how- 
ever, such a proposition is seriously urged, we think that 
the right to sell intoxicating liquors, so far as such right 
exists, is not one of the rights growing out of citizenship 
of the United States.” 

This point being established, viz: that the States have 
the right—in so far as any restrictions upon part of the 
Constitution of the United States is concerned—to pro- 
hibit the sale and traffic in intoxicating liquors within 
their borders, we think if; follows as a corrollary of the 
conceded point, that the State must have the power to 
make its laws on this subject effectual to prevent the evils 
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designed to be prevented. That the State has the right 
to enact and enforce such legislation as will prevent eva- 
sion of its laws. 

If such necessary safeguards affect in some degree the 
commerce in the prohibited ligors as between the States 
enacting the law and sister States, it does not thereby fol 
low that it is a regulation of commerce among the several 
States as contemplated by Sec. 8, Art. 1, of the Constitu- 
tion of the United States. 

We claim, therefore. that the law in question is simply 
an exercise of the police power of the State. That the ob- 
ject of this law is the promotion of the health, happiness, 
morality and material prosperity of the citizens of the 
State. That not only has this court so recognized these 
laws for the suppression of intemperance, but it has, by 
numerous expressions of the great and learned men who 
now do and have heretofore composed the court, com- 
mended this class of legislation as wise and prudent. 

That the States possess this power there can be no ques- 
tion. 

While we admit the proposition that to Congress exclu- 
sively belongs the power to regulate commerce among the 
States, we nevertheless claim that it is just as clearly set- 
tled that to the States belong the exclusive right to regu- 
late its domestic police. 

While it is true that general regulations respecting com- 
merce, When enacted by Congress, may incidentally affect 
the police of the State, and vet not be violation of the re- 
served rights of the State. it is also true that laws respect- 
ing the internal police of the State may, in their opera- 
tion. interfere with commerce to a certain extent, and 
nevertheless be a valid exercise of State legislation. 


See Gibbons v. Ogden. 9 Wheat. at p. 204. 


It is not the remote effect of a law that determines its 
character: it is the apparent aim and object of it. 
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“It cannot be correctly maintained that laws which may 
remotely or incidentally affect commerce are on that ac- 
count to be deemed void. To render them so they must 
be essentially and directly in conflict with some power 
clearly invested in Congress by the Constitution; and, I 
may say, with some regulation actually established by 


Congress.” 
Mr. Justice Daniel in License Cases, at p. 615. 


Speaking upon this same subject Mr. Justice McLean 
says (5 How., p. 590): “These are not regulations of com- 
merce, but acts of self-preservation. And although they 
affect commerce to some extent. yet such effect is the re- 
sult of the exercise of an undoubted power in the State.” 

It may be well, right here, to consider the question: 

What are police laws’ 

Probably no general definition can be framed that will 
express fully the idea. 

[It may be said, in a general way, that it is the inherent 
right of communities to protect themselves. Itis to com- 
munities what the law of self-defense is to the individual. 
It is the first law of nature and is superior to written 
laws or constitutions. 

[t is varying as circumstances vary. That may become 
essentially a required exercise of police power at one time, 
which did not exist in a former time. This view of it is 
most tersely and aptly stated by Mr. Justice McLean in 
License Cases, 5 How., at p. 591-2: 

“In all matters of government, and especially of police. 
a wide discretion is necessary. It is not susceptible of an 
exact limitation. but must be exercised under the chang- 
ing exigencies of society. In the progress of population, 
of wealth, and of civilization. new and vicious indulgen- 
cies spring up. which require restraints that can only be 
imposed by the legislative power. When this power shall 
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be exerted, bow far it shall be carried, and where it shall 
cease, must mainly depend on the evil to be remedied 

* Under the pretense of a police regulation, a State can- 
not counteract the commercial powers of Congress. And 
yet, as has been shown, to guard the health, morals and 
safety of the community, the laws of a State may prohibit 
an importer from landing his goods, and may sometimes 
authorize their destruction.” 

This language completely covers the thoughts I had in 
my mind when attempting in my crude way to define po- 
lice powers. I do not desire to read this learned court a 
lecture on temperance. I am not a temperance lecturer, 
but we cannot shut our eyes to the potent fact that of all 
agencies known to society there are none which in so 
great a degree and so directly contribute to debauch 
society as the intemperate use of intoxicating liquors. 
None are so prolific in the impairment of health, the de- 
struction of mora/s, or the safety of life as this one agency. 

Every morning paper has its chapter, showing as a re- 
sult of this accursed traffic the disruption of marital and 
family ties, the fatal quarrels among former friends, the 
destruction of life and property, the outraging innocence, 
while the great bulk of crime and pauperism is traceable 
to this source. The stay of this curse has been the study 
of legislators and philanthropists for ages, and it would 
be no fancy flight of imagination to say that he who could 
obliterate the traffic from the face of the earth would be 
cannonized as man’s greatest benefactor. 

But let us still further pursue this question of what is 
the police power of the State. Chief Justice Marshall 
says in Gibbons v. Ogden. 9 Wheat., at p. 203, that it in. 
cludes “inspection laws, quarantine laws, health laws of 
every description.” 

Again the same learned jurist says, in Brown v. Mary- 
land, 12 Wheat... at p. 443: “The power to direct the 
removal of gunpowder is a branch of the police power 
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which unquestionably remains and should remain with 
the State. and the remova/ of infectious or unsound arti- 
cles is doubtless a branch of the same power.” 

If the power of remova/ is a part of the police power. 
why would it not be just as competent to stop the bring- 
ing in of the offensive substance as to direct its removal 
after it is brought in? 

But let us see further if this control over the traffic in 
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intoxicating liquors in the State is not an exercise of 


police power. 

In 1847 the license cases came before this court. It was 
among the first State efforts at controlling the traffic. It 
was contended by the plaintiffs in error in these cases 
that the laws which they were attacking amounted to 
prohibition in the traffic of intoxicating liquors. This 
was the position taken by Mr. Webster, that as applied to 
imported liquors it was a regulation of foreign commerce. 

This view did not receive the sanction of the court. It 
was held to be a proper exercise of the police power of the 
State. 

I have already quoted from Mr. Justice McLean on this. 
I further quote from the same Justice, at page 592. He 
says: “If a foreign article be injurious to the health or 
morals of the community, a State may. in the exercise of 
that great and conservative police power which lies at the 
foundation of its prosperity. prohibit the sale of it. No 
one doubts this in relation to infected goods or licentious 
publications.” 

And further, in these same cases, I will quote from Mr. 
Justice Woodbury, pp. 627, 628, where he says: 

“From the first settlement of this country, and in most 
other nations, ancient or modern, civilized or savage, it 
has been found useful to discountenance excesses in the 
use of intoxicating liquors. * . ~ ‘The tendency 
of such laws clearly is to reduce family expenditures. 


secure health, lessen pauperism and crime, and co-operate 
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with, rather than counteract, the apparent policy of the 
general government itself in respect to the disuse of 
ardent spirits. 

* They aim, then, at a right object. They are calculated to 
promote it. They are adapted to no other. And no other, 
or sinster or improper view can, therefore, either with 
delicacy or truth, be imputed to them.” 

This is just what we claim is the direct and only object 
of the lowa laws for the suppression of intemperance. 
They are not. strictly speaking, prohibitory. That is, 
they only prohibit the traffic and sale in the channels 
wherein experience has shown the evils to exist, viz.: asa 
beverage. 

The language of that part of the law which is prohib- 
itory, is as follows: 

* Wherever the words intoxicating liquors occur in this 


chapter, the same shall be construed to mean alcohol, ale, 
wine, beer, spirituous, vinous and malt liquors, and all in- 


toxicating liquors whatsoever ; and no person shall manu- 
facture for sale, sell, or keep for sale, as a beverage, any 
intoxicating liquors whatever, including ale, wine and 
beer.” (Sec. 1555 of the Code, as amended by 20th G. A. 
See page 8, acts 20th G. A. of Lowa.) 

Section 1524 of the Code exempts the law from the oper- 
ation of the laws of Congress respecting importations. 

Sections 1526 to 1538, inclusive, provide for the sale of 
liquors for mechanical, culinary, medicinal and sacramen- 
tal purposes, and makes provision for the shipment of 
liquor to such persons as hold the permit to sell for lawful 
purposes. And these further provide penalties for ship- 
ping to persons other than those so authorized to sell. 
This is done, not with a view to regulate or embarrass com- 
merce, but solely for the purpose of preventing evasive 
violations of the law. 

Viewed in this light, then (that is, in the light of the 
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e law). it must be conceded to be an exercise of 


hat in some degree it inter- 
feres with commerce. is not the controlling feature in con- 
struing the law. It must be construed in reference to its 
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ultimate aim and object: and construing it thus we may 
very properly, quote from the language of Chief Justice 
Marshal!, in Gibjons v. Ogden. at p. 204: “So if a State, 
in passing laws on subjects acknowledged to be within its 
control, and with a view to applying it to these subjects, 
shall adopt a measure of the same character which Con- 
gress may adopt, it does not derive its authority from the 
particular power which has been granted, but from some 
other which remains with the State, and may be executed 
by the same means.” 

Again, in Patterson v. Kentucky, 97 U. S.. at page 506, Mr. 
Justice Harlan uses the following strong language in ref- 
ence to these powers of the States: 

“This court has never hesitated by the most rigid rules 
of construction, to guard the commercial power of Con- 
cress against encroachments in the form or under the 
guise of State regulations, established for the purpose and 
with effect of destroying or impairing rights secured by 
the Constitution. It has, nevertheless, with marked dis- 
tinctness and uniformity, recognized the necessity, grow- 
ing out of the fundamental conditions of society, of up- 
holding State police regulations which were enacted in 
good faith and had appropriate and direct connection with 
that protection to life, health and property which each 
State owes its citizens.” 

This question of the object of the State law is always a 
proper question of inquiry. If the apparent object is to 
hinder or obstruct commerce then the courts do not hesi- 
tate to declare the law void. If however the object is the 
promotion of the good order, peace, morality, health and 
prosperity of the State, and the good faith of this inten- 


tion is apparent, then the court will uphold the law asa 
proper and legitimate exercise of the police power of the 
State, even though in its operations it may interfere with 
subjects over which the powers of Congress are supreme 
and exclusive. 

In a greater or less degree all this mass of police laws 
affect commerce. Inspection and quarantine laws stop the 
cargo and passengers at the borders of the State and detain 
them, and under certain conditions refuse to admit them; 
may even throw the cargo into the sea if necessary to pro- 
tect life or health. If food, and it is adulterated or im- 
pure, it may be refused admittance. In like manner obscene 
literature or prints may be refused admittance. Many sim- 
ilar laws that in their enforcement interfere with com- 
merce might be instanced, but it is not necessary. This 
court is familiar with them and will readily see the par- 
ticular point I desire to make. 

The simple question is, it being admitted that the State 
may pass laws in restrainst of intemperance, and to pro- 
hibit the use of ardent spirits as a beverage—can it go so 
far as to prohibit its shipment into the State—from sister 
States—to be there kept and sold in violation of its laws? 

As will be seen by reference to section 1524 of Code, 
already quoted, this law does not attempt to interfere with 
the subject of importations, upon which Congress has 
legislated. 

[t seems to me that it would be a solecism to say toa 
State: ‘“ You may prohibit the sale of liquors as a bever- 
age, but you cannot prevent your common carriers from 
bringing such liquors into the State for the purpose of 
being sold in violation of your laws.” Common experience 
would teach any one that a law so hampered would be a 
dead letter upon the statute books. This view of the case 
is well put by Mr. Justice McLean in License Cases, at p. 
595, where he says: 

“If the mere conveyance of property from one State to 


another shall exempt it from general State regulation, it 
will not be difficult to avoid the police laws of any State, 
especially by those who live near the border.” 

It is claimed by plaintiff in error that intoxicating 
liquor is property, and recognized as such by the laws of 
the United States. 

The only specific recognition that is given to intoxicating 
liquors as property by Congress is in the laws regulating 
its importation. As has already been shown the law now 
under consideration does not interfere with such laws. 
Aside from this recognition there is no more property 
recognition in regard to liquors than there is in regard to 
cunpowder, or dynamite, or a glandered horse, or a cow 
having anthrax: or than there is in adulterated food, or 
any other chattel that experience has shown to be dele- 
terious to health. There is no more property in intoxti- 
cating liquors than there is in lottery tickets. indecent 
prints, obscene books, cards and dice, and gaming appa- 
ratus, and before the war, in slaves. And yet there has 
never been a question as to the right of a State in the 
absence of congressional legislation on the subject. to 
exclude any or all of these from the State; to prevent their 
introduction, to stop them at the border. 

In the language of Mr. Justice Woodbury, in License 
Cases, page 628: 

“It is conceded that States may exclude pestilence, 
either to the body or mind ”"—and he might have said, and 
soul—** shut out the plague or cholera, and, no less, ob- 
scene paintings, lottery ticKets and convicts.” 


Holmes v. Jennison, 14 Pet., 568. 
Gibbons v. Ogden, supra. 
Mayor of N. Y. v. Miln, 11 Pet.. 102. 


I cannot better close the consideration of this subject 
than by using the language of that eminently pure and 
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able jurist, Mr. Justice Grier, found in 5 How., pp. 631, 
632. | 

“It has been frequently decided by this court that the 
powers which relate to merely municipal regulations, or 
internal police, are not surrendered by the States, or 
restrained by the Constitution of the United States; in 
relation to these the authority of the State is complete 
unqualified and conclusive. 

* Laws for the punishment of crime, for the preservation 
of public peace, health and morals, must come within this 
category. As subjects of legislation, they are, from their 
very nature, of primary importance: they lie at the founda- 
tion oF social EXISTENCE + they are for the protection of life 
and liberty, and necessarily compel all laws on subjects 
vf secondary importance, which relate only to property, 
convenience or luxury, to recede, when they come in con- 
flict or collision, ‘sa/us populi suprema sex. 

“It is for this reason that quarantine laws, which pro- 
tect the public health, compel mere commercial regulations 
to submit to their control. They restrain the liberty of 
passengers, they operate on the ship. which is the instru- 
ment of commerce, and its officers and crew, the agents of 
navigation. They seize the infected cargo and cast it 
overboard. m “ ' All these things are done. 
not from any power which the State assumes to regulate com- 
merce or to interfere with the regulations of Congress but 
hecause police laws for the preservation of health, prevention 
of erimeé, and protection oF public u elfare, must, of necessity, 
have full and free operation, according to the exigency which 
requires their interference. 

“It is not necessary, for the sake of justifying the State 
legislation now under consideration, to array the appalling 
statistics of misery, pauperism and crime which have their 
origin in the use or abuse of ardent spirits. The police 
power which is exclusively in the States, is alone compe- 
tent to the correction of these great evils, and all umeasres 


of restraint or prohibition necessary to effect the purpose are 
within the scope of that authority. There is no conflict of 
power, or of legislation, as between the States and the 
United States; each isacting within its sphere, and for the 
public good, and if a loss of revenue should accrue to the 
United States from a diminished consumption of ardent 
spirits, she will be the gainer a thousand fold in the 
health, wealth and happiness of the people.” 

When it is considered that this opinion was rendered in 
a case involving this same traffic, which was then only 
sought to be restrained by license—but then, as ever, im- 
patient and intolerant of any restraint: then. as now, 
determined to have no interposition between it and its 
victim--it seems almost as if the venerable Justice had 
risen from his tomb to make his voice heard in defense of 
this later legislation in behalf of humanity. of the home 
and its purity, of the peace and welfare of society. 

I cannot for a moment bring my mind to the conclusion 
that this court will do otherwise than uphold this law. It 
is not sought to be broken down in the interest of ad- 
vanced humanity, in the interest of health, material pros- 
perity or morality. It is a suit brought by those opposed 
to all laws of restraint of the drink traffic, for the express 
purpose of breaking down this formidable barrier to their 
illicit trade. It is the saloon interest of Iowa making the 
Macedonian cry to its co-disciples in Illinois to come to 
their aid, and break down the law which restrains them. 
No public food is sought to be subserved by so doing. 
Evil, and only evil, can be the result of a compliance with 
their demand. 


IV. 

One more point of consideration and we have done. I 
have heretofore adverted to the feature of the law which 
exempts its operation from interfering with the laws of 
Congress respecting the importation of liquors. 
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I now raise the point that this is one of the class of cases 
in which the State. in absence of congressional legislation, 
may protect itself against the evils of this traffic, even to 
an interference with commerce. 

This distinction .is clearly made and forcibly stated in 
the license cases by the learned Chief Justice, especially in 
drawing the distinction between the New Hampshire case 
and the Massachusetts and Rhode Island cases. At page 
578 he makes the distinction in this language: 

“ The present case, however, differs from Brown v. Mary- 
land in this, that the former was one arising out of com- 
merce with foreign nations, which Congress had regulated 
by law; whereas the present is a case of commerce between 
two States. in relation to which Congress has not exercised 
its power.” 

The learned Chief Justice then argues the proposition in 
what seems to me to be nnanswerable logic. 

In respect to this Mr. Justice McLean says (5 How., at 
595): “there is no act of Congress to which the license law 
as applied to this case can be held repugnant, and the gen- 
eral power in Congress to regulate commerce among the 
several States under the restrictions in the Constitution, 
cannot affect the validity of the law.” 

In the same case Mr. Justice Catron holds to the same 
views, and argues upon it at length, and at page 605 says: 
“But as no general law of Congress has regulated com- 
merce among the States, such a rule cannot apply here.” 

With this Mr. Justice Daniel also agrees, and says at 
page 615: “It cannot be correctly maintained that State 
laws which may remotely or incidentally affect foreign 
commerce are on that account to be deemed void. To 
render them so, they must be essentially and directly in 
conflict with some power clearly invested in Congress by 
the Constitution; and I would add, with some regulation 
actually established by Congress in virtue of that power.” 

Mr. Justice Nelson concurred in the opinion delivered 


> 


= Y%H- 


by the Chief Justice, and Mr. Justice Catron: and Mr. Jus- 
tice Woodbury very decidedly holds to the same opinion 
(see page 624). Mr. Justice Grier did “not consider the 
question of the exclusiveness of Congress to regulate com- 
merce as necessarily connected with the decision,” and so 
announced no opinion upon that point. He was fully sat- 
isfied that it was an exercise of an undoubtedly valid 
police power; and if, as such, it incidentally affected com- 
merce, it was not for that reason void. 
See, also on this subject: 


Munn v. Illinois, 94 U.S. 
C..B. d& QY. Rk. R. v. Lowa, 94 U.S., 155. 
Peck v. C. d&& N. W. R. R.. id. 164. 


In the last case cited the court say: ‘“ Until Congress 
acts in reference to the relations of this company to inter- 
State commerce, it is certainly within the power of Wis- 
consin to regulate its fares, so far as they are of domestic 
concern. ' ” Until Congress undertakes to 
legislate for those who are without the State, Wisconsin 
may provide for those within, even though it may indirectly 
atfect those without.” 

Similar language is used in the other cases cited. 

In Wilson v. Blackbird Creek Marsh, 2 Pet., 251, Chief 
Justice Marshal says the law of Delaware could not “be 
considered as repugnant to the power to regulate com- 
merce in its dormant state.” 

Again, in Gillman v. Philadelphia, 3 Wal., 730, the same 
doctrine is enunciated, and in delivering the opinion Mr. 
Justice Swayne says: “The power to regulate commerce 
covers a wide field, and embraces a great variety of sub. 
jects. Some of these subjects call for uniform rules, and 
National leyislation; others can be best regulated by rules 
and provisions suggested by the varying circumstances of 
different localities, and limited in their operation to such 
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localities respectively. Zo this extent the power to regulate 
commerce may be exercised by the States.” Police laws 
passed to protect the health, morals and safety of com- 
munities are undoubtedly of this latter class. 


United States v Dewit, 9 Wal., 41. 


Again. in Osborne v. Mobile, 16 Wal., at p. 482, Chief 
Justice Chase uses the following language: “It is to be 
observed that Congress has never undertaken to exercise 
this power in any manner inconsistent with the municipal 
ordinance under consideration, and there are several cases 
in which the court has asserted the rights of the States to 
legislate, in the absence of legislation by Congress, upon 
subjectsover which the Constitution has clothed that body 
with legislative authority.” 

V. 

The statement of the plaintiffs in error, and the record 
admits that the 5,000 kegs of beer are sought to be shipped 
into the State to be sold in violation of the law. 

The counsel say: “The facts disclosed by the record are 
that plaintiffs in error are brewers and venders of beer at 
Marshalltown, lowa,” and goes on to state that it was in 
the course of that business that they sought to have this 
beer shipped to them. This avowal of the unlawful pur- 
pose for which the shipment is demanded, it seems to me, 
ought effectually to dispose of the case. If this court com- 
pels common carriers to transport liquors into lowa for 
the express purpose of being sold in violation of its laws, 
then it is a hollow mockery to affirm the constitutional 
right of the State to prohibit such sales. 

Without further remark I desire to submit the case 
upon the part of the State of lowa with this argument in 
defense of the validity of its laws. 


A. J. BAKER, 
Attorney-General. 


TRANSCRIPT OF RECORD. 


re 


SUPREME COURT OF THE UNITED STATES. 
OcTOBER TERM, 1886. 
No. 481, 190 


JOHN F. HARTRANFT, COLLECTOR OF CUSTOMS FOR 
THE DISTRICT OF PHILADELPHIA, PLAINTIFF IN 
ERROR, 

Vs. 


JOSEPH M. OLIVER AND WILLIAM OLIVER, TRADING 
AS JOSEPH M. OLIVER & SON. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA 


ee ee 


FILED DECEMBER 35, 1884. 


yy 


2 eR Eat " Pag Wd gay 
(HR AR a A i am sk ae 
we PBR age wie iD A id ae oe de 


Rie 


“ a7 
ta 5 ae . 
FE RNR eM pita as 


EU] 
Te tee NS 


: r ‘ 
’ Wie sory 
wre ieagey hays 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 1886. 


JOHN F. HARTRANET, COLLECTOR OF CUSTOMS FOR 
THE DISTRICT OF PHILADELPHIA, PLAINTIFF IN 
ERROR, 

Vs. 
JOSEPH M. OLIVER AND WILLIAM OLIVER, TRADING 
AS JOSEPH M. OLIVER & SON. 


rO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 


IN ERROR 
EASTERN DISTRICT OF PENNSYLVANIA. 


INDEX. 


Original. Print. 


ll 


Proof of service of eitation 


+ eer 


~~ HM & 


Petition for certiorari 

CY Bt CUI oi taccindtitda ded Ciindictienadiatad bhke eh tbbeadbennda 
Writ of certiorari 

Transcript from State court 


a * 
ll 


{ ‘ 


Ci d= de 


Priecipe for summons 
Summons 

Sheritf’s return...... 

sill of particulars 
Appearance for defendant 


Special verdict 
Order for judgment 
Judgment 
Bill of exceptions 
SI WOR, 6 inc ccs caneda dinners s0edh oben cnte Hednmen eeoenees 
Clerk’s certificate 


COLLECTOR. &U.. VS. OLIVER & SON. ] 


HARTRANFT. 


] L NITED STATES. 


" ° ‘ . ) ; ‘ 
beast yi District (ot / CpmiNUEO aids, xct s 


The President of the United States to the judges of the circuit court of the 
United States in and for the eastern district of Pennsylvania, greeting : 


Because that in the record and process and also in the rendering of 
judginent in a suit before vou between Joseph M. Oliver and William 
Oliver, trading as Jos pli M. Oliver & Son, plaintiffs, and John F. Hart- 
ranft, collector of customs for the district of Philadelphia, defendant, in a 
plea oft tre spass on the case, a manifest error has intervened to the great 
damage of the said John F. Hartrantt, as in his complaint has been stated, 
and as it is just and proper that the error, if any there be, should be cor- 

Lj I] and spee ly justice should be done to 
the parties aforesaid in this behalf, vou are hereby commanded that if 
t thereof be given, then, under vour seal, you do distinetly and 
op nly send the reeord and process in the suit aforesaid, with all things 
concerning them and this writ, so that vou have the same before the hon- 
orable the justices of the Supreme Court of the United States, sitting at 
Washingt: 1}. 1). Cn OF the <econd Monday of October next, that the 


’ ’ . , . . . 
record and process atoresald Lye be Inspected thie VY may cause to be done 


rected 1!) due manner and that itl 


thereupon what of right ought to be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court of the UL nited states, at Philad Iphia, this twenty-ninth day of Oc- 
tober, A. D. one thousand eight hundred and eighty-four, and in the one 
hundred and ninth vear of the Independence of the said United States. 
SEAL. | SAMUEL BELL. 

| Clerk of Cirenit Court, U.S. 


(Indorsed:) No. 65. Odet. sess., 1883. C. C. U.S., E. D. of Pa. Oli- 
ver et al. vs. Hartranft. collector, &e. Writ of error. 


2 THE UNITED STATES OF AMERICA, 88: 


To Joseph M. Oliver and William Oliver, trading as Joseph M. 
Oliver and Son. greeting: 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
othice of the cireuit eourt of the Lniced States for the eastern district of 
Pennsylvania, in the third cireuit, wherein John F. Hartranft, collector of 
customs for the district of Pennsylvania, — plaintiff,and vou are defendants 
in error, to show cause, if anv there be, why the judgment rendered against 
said plaintiff in error, as in said writ of error mentioned, shall not be cor- 
rected and why speedy justice should not be done to the parties in that 
behalf. 

Witness my hand this third day of Nov., in the vear of our Lord one 
thousand eight hundred and eighty-four. 

WM. BUTLER, Judge. 


JIROGQ 
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3 | hereby accept service of within writ for defendants in error 
Joseph M. Oliver and William Oliver, trading, &e., as withn 

EDW'D L. PERKINS, 

No. t., Philadelphia, Pa 


. . : : : ; — . a : . ° 
Pleas and proceeciingags dbeTore The honorable the Thre rex s of the ecireult court 
2 +] ] : ' om ') } ] + , t] “} t 4 }” - ? "yea? ey }? , , -| *¢ - — 
Liat rE i oe. i i i Wm eastern cist rile {)i eCnnsVivabnla, 1D 
‘ : } : = 
thie t Ze ? if ( }t { ) Faevt yer? a | 7 18835 Aan f>.?) 


. } 
It is t S tamed 

. } ¥ . . ' 
Be it 1 ea That t! seventh aav ol Dec mibe tc. om the vear ol 


, | ’ 
ir Lord one thousand eight hundred and eightv-three, John 
| ) | ie United States for the east- 

ern distri tf ofl Pennsylvania, comes into court here and presents 
e petition of John F. Hartrantt, tor the removal of the cause trom the 
court of common pleas No. 3, for the county of Philadelphia, State of 


Pennsylvania ; which said petition, beine filed. is in the words and of the 
: ’ . . 
mor following. to wit 
5 In the eireuit court ot the United States for the eastern district of 
> = , | } : : 
Pennsvivania,. in the third cireuit 


The petition of John F. Hartrantt, collector of customs for the district 
of Philad Iphia, respectfully represents that a suit has been commenced 
mons Cast rainst him as detendant by Jose ph ML. Oliver and Will- 
iver, trading as Joseph M. Oliver & Son, in the court of common 


, , . . 


7 > . } + - >] a } | ; ‘ " . - 
Dien Na. », ror the county ol | hpiacde pride, In the State of Pennsvlivania, to 


re 
— 
- 
~ 
— 
- 
~— 
co 
~ 
— 
. 
—) 
“ s 
~ 
a, 
— 
a 


brought on account of an act done bv him under 
the revenue laws ot the United States. as collector of the eustoms for the 


, . 


istrict ot Philade Iphia * the said sult being to reeover a eertaln sum otf 


~~ 


oo) 


COLLECTOR, &C.. VS. OLIVER & SON. 


HARTRANFT. 


in error, money paid for and on account of the said knee o the said defendant 
eollector atoresaid, as duties on certain merchandise. 
x r petitioner respecttully pravs that the said cause may be entered 


TL Liles an ‘Ket OT Vour, honeravie court, ane proceeded 1 In das a cause thereliD 


is within as 


. . 1} 7 } . ' * 
orig inailv Comnhit need, and that a Ww rit or certiorari be immed: itt lv issued 
, ? . , ? ° , » 
f yor bv the clerk of vour he morabie court to the said court of common plea se 
* oo £ oe id eireni . 
>. for the county of | hliadeiphia, to send to thi Salad ecircult court ol 
. i 
the United States the record and proceedings in said cause, according 
Litt’ rhicetl <i lL e™ Liat et f iti <lAbiti procee iTi _ hii ™<i i‘ Culllise, accor Ibe to 


a ; oon rt a * . . . . veal 
With- Cie provisions oft the act of ¢ OnvTess= 1h sucil Case made and provided. 


J. Fr. HARTRANFT, 


listrict of John F. Hartrantt, being dulv sworn, savs that the facts set forth in the 
ibove petition are true to the best of his Knowledge and beliet. 
J. F. HARTRANFT. 
Sworn and subseribed betore me this 6th dav of Dee., 1883. 
SEAL. EDWD L. BUCHEY, 


Put, 


' : , — , ' 2 « 
herebv certify that, a= counsel tor the above petitions ce | have exani- 
, : , 


l the p lings against him and carefully enquired into all the mat- 
rs set f Wm) petition. and that | believe the same to be true. 
| 
JOHN kk. ADEN TINE, 

Atty for Def’t. 

‘uit court a , | a al las _ 
2s Indorsed :) No. 65. October sessions, 1883. Cuireuit court United 

vania, 1n oye os to ae : 

States, eastern district of | ehnnsvivahia, 1D tine third err iit. Joseph NI. 
Oliver vs. John IF. Hartrantt. collector, &e. Petition tor certiorari. Filed 


& vear ot _ es © 3 — * . . , , . } ] 
° \\ a all = bots i — — i -¢ , » > iit the o Prt . 
J } ; ,hich sald petreton pbeme Tied, 1f Was ordered DV The court here 
i Ss i? as 
= in 4} as a.” rt “as - _. - . _ laont = _ lie ot ] ¢| ey ytd? 
that a writ of certiorari: do immecdtatelv issue, directed to the court 


the east- 


presents f commot pleas No. 3, for th county of Philads Iphia, State of Pennsvl- 


. | oe ‘ = 7 } yj \\ i~ 1} tiie Wool i I . \ 1 ti vil 
trom the “2 
State of . 
1 of . UNITED STATES OF AMERICA 
nd of the 
he ats Dist if PP iS (f {] tif 


wT) —— ol oe ‘ = _ en Sen > 4] 
a The President of the United States to the honorable the judges of the 
ii itt , 7 
? .y } > *7 . 
court of common pleas No. 3, for the county of Philadelphia and State 
> » aaa . — 
ennsvivania, greeting: 


; = Tet *} ] ; 

; dj al \\ aL reinis lately ltl Vo 

Md Will commenced + omg — I FF. Hartr: ant col lector Or ittincshaaer es “e district 
- . “ i 

n Uk of Philadelphia, by Jos ph M. ( River and William Oliver, trading as 


hp } -" ’ _ S 
a taeaieaaitas Joseph M. Oliver & Son. of vour ane mber term. 1883, No. 187. which 
Vania, to 


ur said court dee -ecm plea <= No. 3 suit has been 


said suit, as it is said, is still pending before yon in the said court of com- 
mon pleas No. 3 undetermined, and in reas on the ap ypplieation of the said 
m under John F. Hartranft, collector, &c., to the circuit court of the United States for 
5 10F the the eastern district of Pennsylvania, in the third circuit,on asuggestion sup- 
1 sum of ported by proper evidence that the said suit-was brought on account of an 
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} ’ ° es . } ; _ 

act done by him. under color of his ome rE be collector of customs fol the 
} 
I 


s. ° “Neg 1} ; : , . " . . ¢ 
district of Philadelphia. the said suit havin 


= Wht to recover cer- 
Cain moneys paid by thi sad plaintitts to the said John EF. Hartrantt, col- 


} . 


leet r, We., aforesaid, for duties on certain merchandise claimed to be due 


] : a ] : by } : ° a" 2 aa 
nd Owner Trot thre =ldi pminintitis to tlre nited States of Ameriea,. cLIhe 


= P= ' ‘ 
’ 
. . . . , . he . } c s 
praving that i writ of eertiorarit mav be lmmedilate ly Isstled by the clerk 
; . ‘ ‘ i — 7 — ¢ Do isk ‘ } ? +] ae rer? y 
of the said eiren rt of th ited States, directed to the said court of 
}t ry Dyle \ f ncl f t | 7. Pont eourt th »U if | State 
COTMIION Pes SS Po * Dy a, it | {) it "calIti CUPCtlitl ( tit (>] Lilt hice KOLAL LES 
| | ] +} - a 
C1) Cord bil bus 1 th “LlGh Cults f rine to The Provisions 
| 
_ 
> 
) tt} ict ¢ ( - =e Bp mil = I it ae rai }rt \ ok & 
™ » . 7 . . ’ 
. ; . — j : . ) . ; i >} ,if ; ' bh 4 } »* ' " 
W herete i \ i «tt WereoV Cominandeci Lo tl Msmit. unde Vour seal. the 
—— oo poe t ‘d snit. with all things thereunto relatine 
i. Coi4a caATitt PPPOE avs | @ salidi still, Witil ail thines thereunto re ating, 


a1 . , . a 4 fst ? e , ‘ 4 } ? > a 
unto the =21c CILPCUTD COUT (ol Ubi | hited States, to be holden at hiladel- 


phiia tor the eastern district of Pennsylvania, in the third cireuit. on the 


rst Monday of January next, plainly and distinetly, in as full and ample 
ether with this writ, so that the 


>yeReVPVvE s ’ gsc” he > Bare ; 7457" wate t 4 
the: iis ; 1} ’ T*tiicttitil Siesae. Tuiyvune Bee 


oe ; as : , , . 
said eirrecuit court of the | Hitec States mav be able theretn to proceet and 


do what shall appear of right ought to be don 
Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 


Court of the United States, at Philadelphia, this seventh dav of Decem- 


ber, A. D. 1883, and inthe LOsth vear of the Independence of the United 


ISEAL.] SAMUEL BELL, 


f leyh Oo] f Veewal (Hi) it. / . ‘> 


g (Indorsed :) No. 65 October sess... 1883. Cireuit court, U.S. 
Ve, Hartrantt. eolleetor. We, Writ ot eertiorarl. 
Brought into ofhce Dee. 7. 1883. Jas. W. Fletcher. Returned & filed 
7 


PHILADELPHIA COUNTY, 
Shot of Pp, nnsulrania. SX Ss 
Among the reeords and proceeding of the court of common pleas No- 
3 for the county of Philadelphia, State of Pennsylvania, the following 
' file and of record at No. 187, December term, 


— 


may be tound as matter o 
L883, to wit 


y , . 
a ; ’ . : >) 
Docket entries, December ferm, ISS5. 


E. L. Perkins .......... Joseph M. Oliverand William Oliver, trading as Sums case. Exit Nov. 
a seph M. Oliver & Son. vs JTohn F Hlart- 8 lsaa ref l Mon 


) 


ranft, collector of customs at the port of Phila lec., IS83. Served. 
Nov. 22, 1883, bill of particulars filed. 
Dec. 7, 18*3, certiorari brought into office from 

circuit court of U. S 


Certified from the record this 8th day of February, A. D. 1884. 
| SEAL. | C. G. McCULLOUGH, 
Pro Proth’y. 
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1] JOSEPH M. OLIVER AND WILLIAM OLI- ) 
ver, trading as Joseph M. Oliver & Son, | 
- a fw ie. ee 
JOHN T. HARTRANFT, COLLECTOR OF CUSTOMS | P : 
at the port of Philadelphia. | 


Issue summons ease as above, returnable to first Monday of December 
next, 
EDW’D L. PERKINS, 
Atty for PU ff. 
50 Pao t of ©... Ff. | 


(Endorsed :) 187. Dee., 1885. C.P. No. 3. Joseph M. Oliver et al. 
trading, &e.. vs. John F. Hartrantt. collector, &e. Priecipe for summons, 
Case. Filed Nov. 21, 1883. Edward L. Perkins, att’y for pl’tts. 


12 SUMMONS, 


THE COMMONWEALTH OF PENNSYLVANIA, 
( ounty or Philade Iphia, a 2 


To the sheriff of the county of Philadelphia, greeting : 
We command you that you summon John F. Hartranft, collector of 
customs at the port of Philadelphia, late of your county, so that he be and 
- appear before our judges at Philadelphia, at our court of common pleas 
No. 3, for the county of Philadelphia, to be holden at Philadelphia, in 
- and for said county of Philadelphia, the first Monday of December next, 
there to answer Joseph M. Oliver and William Oliver, trading as Joseph 
M. Oliver & Son, of a pl aot trespass on the case, ete., and have you then 
and there this writ. 

Witness the honorable James R. Ludlow, president of our said court, at 
Philadelphia, the 21st day ot November, in the year of our Lord one thou- 
sand eight hundred and eighty-three. 

j F. C. MANDERSON, 
Pro Prothonotary. 
13 (Indorsed :) 187. Dee. term, 1883. C. P. No. 3. Joseph M. 
Oliver et al., trading, &ec., vs. John F. Hartranft, collector, &e. 
Summons. Edward L. Perkins, att’y for pl’ff. 


Served John F. Hartranft, collector, &e., by giving to him December 
1, 1885, a true and attested copy of the within writ and making known 
to him the contents thereof. 

So answers— 


" 
bad 


A. ALBRIGHT, 
Deputy Sheriff. 
GEO. DE SKEIM, 


Sheriff. 
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14 JosepH M,. OLIVER, ET AL., TRADING, &C.,) 1). P1899 C P 
; , e “9 ore wv, * + 

against Xo, 3 Xo 127 

Joux F. HARTRANFT, COLLECTOR, Kc. Jo 


“> 


PHILADELPHIA, Vor, 22nd, 1885. 
Str: This action is brought to recover duties illegally exacted by de- 
fendant as collector of customs at the port of Philadelphia, and the fol- 


lowing is the bill of particulers therein, viz: 


Tl porte! a sep! \i (pi1ve! and Son 


Date of in- 


Description of goods Name of vessel. W hence imported 
_ . voice, 
J. M. O 
Ss One hundred and five cases of oliv: Bark Pellegra Leghorn, Italy... April 4, °83. 
l Madre 
Fif sof olive oil ee - = a March 29.'83. 
D Amount Date of ap- Date of Se 
, 0 ©! ? +* , ] ~ 42 cat e-- . 
t sile Da ot payvim ot mty\ P ‘test ; } aito Sec- retary s de- 
au 4 f ~ ira tary olf cis } 
rice? ~ . 
f i lreasur\ t reo! 
€ $420.87 J 7 } : \7694 H. 
J 0, & " 24 f Lug - Augt } Aug t 24, 7 
( > 40 o : / H 


JOHN F. HARTRANFT 
Very respectfully, 
EDWARD L. PERKINS, 
110 so. Ath sf.. Attorney for Plaintiff. 
To Hon. J. K. VALENTINE, 
Attorney for Defendant. 


14! (Indorsed:) No. 187. Dee. T., 1883. C. P. No. 3. Joseph 

M. Oliver. trading &e.. against John EF. Hartranftt, collector, &e. 

Bill of particulars. Filed Nov. 22,1883. Edward L. Perkins, attorney 
for plaintiff. 

15 JOSEPH M. OLIVER ET AL. | —— 

C. P. No. 3. Dec. term, 


*S " - 
. 1883. No. 187. 
JoHn EF. HArRTRANFT, COL EcTOR, &c., } , 


The proth’y will enter my appearance for the defendant in the above 
case, 
JOHN K. VALENTINE, 
Att'y for Def’t. 
To Proru’y, C. P. 
(Endorsed :) [S/. Dee, term, 1883. Lc. P. No. > Joseph MM. ( liver 


etal. vs. John F. Hartranft, collect r, &e. Order for appearance. Filed 
Dee. 5, 1883. John Kk. Valentine, att’y for def’t. 


HARTRANFT, COLLECTOR, &C., VS. OLIVER & SON. 7 

16 In the cireuit court of the United States for the eastern district of 

Pennsylvania, of October sessions, 1883, No. 65 (lately in the 

eourt of common pleas No. 3 for the county of Philadelphia, of De- 
cember term, A. D. 1883, No. 187. 


COUNTY OF PHILADELPHIA, 8s: 


John I. Hartranft, collector of customs at the port of Philadelphia, late 
of the county aforesaid, the defendant in this suit, was attached to answer 
Joseph M. Oliver and William Oliver, trading as Joseph M. Oliver and 
Son, the plaintiffs in this suit, ofa plea of trespass on the ease, &c. Where- 
upon the said plaintitts, by Edward L. Perkins, esq., their attorney, com- 

plain for that: 
wi W hereas the defendant. heretofore. tow it. Ol the first cd iV of N\ o- 
vember, in the vear of our Lord one thousand eight hundred and 
eighty-three, at the COUNTS aforesaid, Was indebted to the plaintiffs In ten 
thousand dollars, for goods then and there sold and delivered by the 
plaintiffs to the defendant, at his request : 

And also in the further sum of ten thousand dollars, for goods then and 
there bargained and sold by the plaintiffs to the defendant, at his request ; 

And also in the further sum of ten thousand dollars, for work then and 
there done, and materials for the same provided by the plaintiffs for the 
defendant, at his requcst : 

And also in the further sum of ten thousand dollars, for money then and 
there lent by the plaintiffs to the defendant, at his request ; 

And also in the further sum of ten thousand dollars, for money then and 
there paid by the plaintiffs for the use of the defendant, at his request ; 

And also in the further sum of ten thousand dollars, for money then and 
there had and received by the defendant for the use of the plaintiff’ ; 

And also in the further sum of ten thousand dollars, for money found to 
be due from the defendant to the plaintiff’ on account then and there stated 
between them: 

And also in the further sum of ten thousand dollars, for money due to 
the plaintiffs by defendant upon promissory notes given by the defendant 
and held by the plaintiffs, and which are due and unpaid ; 

And also in the further sum of ten thousand dollars, for money due to 

the plaintiffs by the defendant upon his encorsements of certain 
18 promissory notes which are due and have been duly presented for 

payment, and of which payment has been refused, and the defend- 
ant has been duly notified thereof ; 

And also in the further sum of ten thousand dollars, for interest then 
and there due and payable for the forbearance by the plaintiffs, at the de- 
fendant’s request, for moneys before then due and owing from the defend- 
ant to the plaintiffs. 

And the defendant afterwards, to wit, on the day and year last afore- 
said, at the county aforesaid, in consideration of the several last-mentioned 
premises, respectiveiy, then and there promised the plaintiffs to pay them 
the said several last-mentioned moneys, respectively, on request, yet the 
defendant has disregarded promises, and has not paid any of the said mon- 
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eys, or anv part thereof, to the damage of the plaintiffs of ten thousand 
dollars. 

And therefore they bring suit, &e. 

| EDWARD L. PERKINS, 
Attorney for Plaintiffs, 
P’r KEEFE. 

(Endorsed :) No. 65. Oct. sess., 1883. United States cir. e’t, east. dis’t 
of Pa. Jos. M. Oliver et al., trading, &c., vs. John F. Hartranft, collector, 
&e.. Narr. Rule to plead in eight days or judgment, see req. Ik. Li. Per- 
kins, attorney for plaintiffs, pr K. To John K. Valentine, esq., pro. 
def’t. Killed January 12. 13384. 


19 And afterwards, to wit, on the twenty-ninth day of February, A. 
D. 1884, the said defendant by John K. Valentine, esquire, his 
attorney, comes into court here and files his pleas, which said plea is as 


follows, to wit: 


In the ecireuit court of the United States tor the eastern district of Penn- 
svivania. in the third eireuit, October sessions, 1883. 


JOSEPH M. OLIVER ET AL. 
'S No. 65). 
Joun F. Harrranxrr, COLLECTOR, &c, } 


(nd the said defendant, by John K. Valentine, esquire, his attorney, 
comes and detends the wrong and injury, when, &e., and saith that he 
did not undertake or promise in manner and form as the said plaintiffs 
have above thereof complained agains: him, and of this he puts himself 
upon the country, 

JOHN K. VALENTINE, 
Alforney te rh Def ndant. 


20 (Indorsed:) No.65. Cetober sessions, 1883. In the eireuit court 

of the United States for the eastern district of Pennsylvania, in the 
third cireuit. Joseph M. Oliver et al. vs. John F. Hartranft, collector, &e. 
Plea of detendant. Filed February 29, 1884. John Kk. Valentine, attor- 
nev for defendant. 


2] And: thereupon it is ordered that a jury come to try the issue 
joined in this case. 


And afterwards, to wit, on the sixth day of October, A. D. 1884, come 
the parties aforesaid, and the jurors of the jury aforesaid being called 


likewise come, to wit: 


l. (Creorge B. Fisher. re John A. Swope. 

Ze William W. W helen. De John Lb. Seidel. 

3. James H. Fister. 9. Lafayette Rowland. 
4. Michael MeGarry. 10. George D. McCreary. 
5. John A. Geisinger. aF William >. Johnston. 
6. James Simpson. 12. Howell McIntyre. 


Who are duly empanelled, returned, chosen, tried, and sworn or 
afirmed to speak the truth in the issue joined in this case. 
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And afterwards, to wit, on the day and year last aforesaid, the jurors 

aforesaid upon their oaths or affirmations aforesaid respectfully do say that 
they find specially as follows, to wit: 

22 First. The jury find that in the vear 1883 the plaintiffs were 
merchants in the city of Philadelphia, and the defendant was the 

collector of cnstoms for the port of Philadelphia. 

Second. That the plaintiffs imported into the port of Philadelphia one 
hundred and fifty-five cases of (salad) olive and ten cases of (lamp) olive 
oil in the bark Pellegra Madre, which sailed from Leghorn, Italy, on 
the ninth dav of April, 1883. 

Third. Said bark Pellegra Madre arrived at the port of Philadelphia on 
Saturday, the (30) thirtieth day of June, 1883, and was entered at the 
custom-house, Philadelphia, between the hours of 1 and 2 o’clock p. m., 
of that day. It was not practicable after that hour to remove said one 
hundred and sixty-five (165) cases of oil from the said vessel into any 
public store or bonded warehouse upon that day. The followingday, July 
1, 1883, was a Sunday. 

Fourth. On July 7, 1883, the said one hundred and sixty-five cases of 
oil were entered in bond at the custom-house at Philadelphia. 

Fifth. On July 7, 1883, the plaintiffs made a withdrawal entry for said 
goods, and offered to pay to the defendant duty thereon at the rate of 
twenty-five per cent. ad valorem, as provided by section 6 of the act of 
Congress, approved March 3, 1885, but the defendant refused to permit 
the said withdrawal entry, or to accept the duty at that rate. 

Sixth. The said defendant, as collector aforesaid, exacted duty on one 
hundred and fifty-five cases of said importation of (salad) olive oil, gaug- 
ing 645.63 gallons, at the rate of one (1) dollar per cies and on ten 
eases of said importation of (I: imp) olive ail, gauging 100 gallons, at the 
rate of twenty-five (25) cents per | gallon, amounting to the sum of six hun- 
dred and seventy dollars and sixty -three cents ($670.63), which said 
amount of duty was duly paid by | said plaintiffs to said defendant within 
ten days after liquidation of the entry, the said plaintiffs making due pro- 
test July 31, 1883, against the exaction thereof, and claiming that said oil 
was duti: ble at not over twenty-five per cent. ad valorem. The dates of 
the payment of the duties claimed to be in excess of that allowed by law 
were as follows: $429 87 paid on July 7, 1883, and $5.76 paid on August 
14, 1883, the last sum ($5.76) being paid as additional duty after regauge- 
ment. 

Seventh. From the time of the arrival and entry of said bark Pellegra 
Madre on June 30, 1883, until after payment by the plaintiffs of said 
duty on July 7, 1883, said vessel re mained with unbroken hatches and 
with a custon- house inspector in charge of same, 

Eighth. On July 31, 1883, the plaintiff made due appeal from said de- 
cision of said collector to the honorable Secre tary of the Treasury, who on 
August 24th, 1883, by decision in writing of that date, affirmed the said 
decision of said defe ndant as collector, whereupon the said plaintiffs, on 

November 21, 1883, brought this suit. 
23 Ninth. The amount of duty on said one hundred and sixty-five 
cases of oil, at the rate of twenty-five per cent. ad valorem, is the 
sum of $235, the same being of the value of $940. The amount of the 
duty thereon exacted by the defendant and paid by the plaintiffs under 
protest, is ($670.63) six hundred and seventy dollars ‘and sixty-three cents. 


2899 2 
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The amount exacted by defendant over and above the amount claimed by 
the plaintiffs to be legally due, is the sum of (3455.62) four hundred and 
thirty-five dollars and sixty-two cents. 

Finally. And the said ju ‘that they are ignorant in point of law, 
whether upon the facts canes ts to them, they per tind in favor of the 
plaintiffs or the defendant upon the Issue joined, | ut that if { the court should 
be of the opinion that the said plaintiffs are entitled to recover the money 
paid as duty on the said on hundred and sixty-five cases of oil, over and 
above the amount claimed to be due by said plaintiffs, then they find for 
said plaintiffs in the sum of four hundred and thirty-five dollars and sixtv- 
three cents, with interest thereon from July 7, 1883, ‘ if the court should 
be of the opinion that plaintiff are not entitled to recover Upon the tacts 
as presented, and the law, then they find tor the defendant. 


24 And afterwards, to wit, on the seventh day of October, A. D. 

1884, this cause being called for argument on special verdict, and 
having been arcued by eouns tor the respective parties, the eourt orders 
judgment to be entered on the special verdict in favor of the plaintiffs and 
against the defendant for the sum of four hundred and sixty-eight dollars 
and thirty eents (S46S8.30). 


. . . 7° 
Whereupon judgment is entered accordingly. 
- } ° . . “<2 Pee. 7 . } . . 
Zo [In the cireuit court of the United States for the eastern district 
of Penna. Of October sessions, 1883. No. 65. 


JoHN F. HARTRANFT. COLLECTOR OF CUSTOMS 
tor the port of Phila. 


— » «al e ' 
If Pi sega that Lt) tii sCSsS1TODS Of] (Jetober. A. ]). LS83. came 


the said plaintiffs into the said court and impleaded the said defendants in 
a certain plea of trespass on the case, &e. ; in which the said plaintiffs de- 
elared {prout narr.), and the said defendants pleaded (prout pleas). And 
thereupon issue was joined between them. And afterwards, to wit, at a 
SsesSION it said eourt, he ld at a district aforesaid, before the honorable Will- 
iam MeKennan & William ae judges of the said court, on the 6th 
dav of Oc tober, A. D. 1884, the aforesaid issue between the said parties 
came to be tried by a jury of ont said district, for that purpose duly im- 
pannelled | prout | list of “jurors ; at which day came as well the said plaint- 
itt Ls the Sa uid det v their respective : ittorne VS; and the jurors of 
the jury sheen sed Pe to try the said issues being also called, 
came and were then and there in due manner chosen and sworn or affirmed 
to try the said issue; and upon the trial the jury found— 

26 United Stated circuit court, eastern district of Pennsylvania. 


JOSEPH M. ORIVER ET AL. 


| No. 65. October sessions, 

JOHN F. HARTRANFT, COLLECTOR, ETC. | 1580. 
SPECIAL VERDICT. 

First. The jury find that in the vear 1883 the plaintiffs were mer- 


chants in the city of Philade ‘Iphia, and the defendant was the collector of 
customs for the port of Philadelphia. 


HARTRANFT. COLLECTOR. &C.. VS. OLIVER & SON. 11 


Second. That the plaintiffs import’ <d into the port of P hiladelphia one 
hundred and fiftv-five cases of (salad) olive oil and ten cases of (lamp) 
olive oil in the bark Pellegra Madre, which sailed from Leghorn, Italy, 
on the ninth day of April. 1883 

Third. Said bark Pellegra Madre arrived at the port of Philadelphia 
on owmg- tench the (30) thirtieth day of June, 1885, and was entered at the 
custom-!} mouse, ', Philadelphia, between the hours ot ] and 2 o'clock p. Mn., 
of that rong It was not practicable after that hour to remove said one 
hundred and sixty-five (165) cases of oi] from the said vessel into any public 
store or bonded warehouse upon that day. The following day, July 


1883, was a Sunday. 
27 Fourth. On July 7, 1883, the said one hundred and sixty-five 
cases of oil were entered in bond at the custom-house at Philadel- 
phia. 


Fifth. On Julv 7, 1883, plaintiffs made a withdrawal entry for said 
goods, and offered to pay to the defendant duty thereon at the rate of 
twenty-five per cent. ad Be nti as provided by section 6 of the act of 
Congress approved March 3, 1883, but the defe ndant refused to permit the 
said withdrawal entry, or to aecept the duty at that rate. 

Sixth. The said defendant, as collector aforesaid, exacted duty on one 
hundred and fittv-five causes of sald Importation of (salad) olive oil, gauging 
645.63 gallons, at the rate of one (1) dollar per gallon, and on ten cases 
oft said unpoertation of (lamp) olive oil, gauging 100 gallons, at the rate of 
twenty-five (25, cents per gallon, amounting to the sum of six hundred 
and seventy dollars and sixtv-three cents (3670.63), which said amount of 
duty was duly paid by said plaintiff to said defendant within ten days 
after liquidation of the entry, the said plaintiffs making due protest July 
31, 1883, against the exaction thereot, and elaiming that said oil was duti- 
able at not over twenty-five per cent. ad valorem. The dates of the pav- 
ment of the duties claimed to be in excess of that allowed by were as fol- 
lows : $429.87 paid on July 7, 18383, and $5.76 paid on August 14, 1883, 
the last sum (35.76) being paid as additional duty after regaugement. 

Seventh. From the time of the arrival and entry of said bark Pellegra 
Madre, on June 30, 1883, until after payment by the plaintiffs of said duty, 
on July 7, 1883, said vessel remained with unbroken hatches and with a 
custom-house Inspector in charge of same. 

Eighth. On July 31, 1883, the plaintiff made due appeal from said de- 
cision of said collector to the honorable Secretary of the Treasury, who, 
on August 24th, 1883, by decision in writing of that date, afhrmed the 
sald decision ot said defendant as eolleetor, whereupon the said plaintiffs, 

on November 21, 1883, brought this suit. 
28 Ninth. The amount of duty on said one hundred and sixty-five 

eases of oil, at the rate of twenty-five per cent. ad valorem, is the sum 
of $235, the same being of the value of $940. The amount of the duty 
thereon exacted by the defendant and paid by the plaintiffs under protest, 
is (8670.63) six hundred and seve nty dollars and sixty-three cents. The 
amount exacted by defendant over and above the amount claimed by the 
plaintiffs to be legally due. is the sum of (8435.62) four hundred and 
thirty-five dollars and sixty-two cents. 

Finally. And the said jurors savy that they are ignorant in point of law 
whether upon the facts presented to them they should find in favor of the 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENNS¥L- 
VANIA 


BRiEF FOR PLAINTIFF IN ERROR. 
STATEMENT OF CASE. 


On the 30th day of June, 1883, between 1 and 2 


o’clock p. m., the bark Pellegra Madre arrived at the port 
of Philadelphia, and was entered at the custom-house. 
On that vessel, the plaintiffs imported 155 cases of (salad), 
olive and 10 cases (lamp) olive oi]. On the 7th of July, 
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la on Saturday, the (50 thirtieth 
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pa oP LELIC’, ISS), <Litt Wiis ;nvered at the custom- 


ciciv « 

house, Philadelphia, between the hours ot 1 and 2 
ek P.M... of that dav. It was not practicable . 

after that hour to remove said one hundred and 

<Ixtv-tive (165) cases of oil trom the said vessel into 


public store or bonded warehouse upon that day. 
The tollowing dav, July 1, 1883, was a Sunday. 

Fourth, On Julw 7. 1883. the said one hundred 
ind sixty five cases of oil were entered in bond at 
the custum-house at Philadeiphia. 

keitth. (On Juls ‘i. ISS5. the plaintitts made a 
withdrawal entry for said goods and offered to pav 
ter The detendant duty thereon ut the rate of twentv- 
five per cent. ad valorem, as provided by section 6 
tthe act of Congress, approved March 3, 1883, but 
the defendant retused to permit the said withdrawal 
entry, or to aces pt the duty at that rate. 

Sixth. ‘The said detendant, as collector atoresaid, 
exacted dutv on one hundred and fiftv-five cases of 
<aid Importation of (salad) olive oil, gaaging 645.63 
gallons, at the rate of one (1) dollar per gallon, and 
on ten cases of said importation of (lamp) olive oil, 
vuaging LOW) ; 


cents per 
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gallons, at the rate of twenty-five (25) 

cvallon, amounting to the sum ot SIX 
hundred and seventy dollars and sixtv-thres cents 
$670.63), which said amount of duty was duly paid 
bv said plaintiffs to said defendant within ten days 
after liquidation of the entry, the said plaintiffs making 
due protest July 31, 1883, against the exaction there- 
of, and claiming that said oil was dutiable at not 
over twenty-five per cent. ad valorem. The dates 
of the payment of the duties claimed to be in excess 
of that allowed by law were as follows: 3429.87 
paid on July 7, 1883, and $5.76 paid on August 14, 
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Sdlu Fe peal Or modifications mn anv manner attect the 


right to anv othee, or change the teri or tenure 
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As. then. the right of the United States accrued before 


the Ist dav of July. 1883. that richt was not attected by 
a . } 1} 
the act. and the duty was rightfully collected under sec- 
. >} > . , . ° ; ? 
tion Z2-tlea, Revised Statutes, as 1f was done, 
| 7 aa a deal 
It mav be suggested on the part of the plaintiffs below 


that the importation of the 50th ot June, as an exception, 


oo 


. . . . | > . 
eame under the provisions oft the tenth section of the act 


~ — 


of the 3d of March, 1883 (22 U.S. Stats. 525). which 


Phat all imported woods, wares, and mer- 
hlic st 


j : [ J 
i¢ pate yeaa” STOPES oT honded 
i 


Sec. 10. 
chandis« whieh wid h be in t 
warehouses on the day and year when this aet shall 
go into effect, except as otherwise provided in this 
act, shall be subjected to no other duty upon the en- 
try thereof for consumption than if the same were 
imported respectively after that day ; and all goods, 
wares, and merchandise remaining in bonded ware- 
houses on the dav and vear this act shall take effect, 
and upon which the duties shall have been paid, 
shall be entitled to a refund of the ditterence, between 
the amount of duties paid and the amount of duties 
said goods, wares, and merchandise would be subject 
to if the same were imported respectively after that 
date. 


This section, in language entirely unambiguous, is lim- 
ited in its effects to goods, wares, and merchandise which 
on the day and year (to wit, the Ist of July, 1883) were 
in the public stores or bonded warehouses. There is no 


room for interpre tation so as to include goods that were 


q 


not in the public stores or bonded warehouses on the Ist 
of July, 1885. The goods involved in this case were on 
shipboard, just as they had been for several months be- 
fore, except an inspector was placed on board the ship. The 
ship could not be interpreted to bea warehouse, for,as it was 
ruled in The United States vs. Me Donald (5 Wallace, 658) : 


But no store could be constituted such a warehouse. 
unless it was a first-class fire-proo! store, according 
to the classification of insurance offices, and was first 
proved to be such to the satisf ction of the Seere- 
tarv of the Treasury, and was by him authorized to 
be used for the storage of dutiable merchandise. Until 
so selected by the Secretary of the Treasury, and the 
bond given by the owner as required, no store of a 
private owner could be used for the storing of dutia- 
ble importations, and when so selected and bonded, 
and placed under the customs locks, the store was 
under the control of the collector, and was as much 
a public store-house as one owned or formally leased 
by the United States. 


The goods arrived too early to entitle them to the ben- 
efit of the reductions in the act, and it may also be they 
arrived too late to have been placed in the public stores 
or warehouses. To entitle them to the benefit of the 
tenth section they should have been there on or before 
the Ist day of July. They were not there until the 7th 
of July. The same principle that would entitle this im- 
portation to the benefit of the tenth section would entitle 
an importation to it which had been laying on board the 
ship in the port a week or a month before. 

The time when the act takes effect is absolute, and while 
there can be no special reason assigned why goods, which 
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might be imported on the 30th day of June, as well as on 
the Ist day ot July, should not have the benefit of the 
act, other than that (ongress fixed the latter day, the tact 
that it is so tixed is reason sufficient to impose on the col- 
lector the duty of recognizing the Ist of July instead of 
the 30th of June as the time the law was to take effect. 
Neither does the fact that it is so fixed justify him in in- 
corporating into section 10, in addition to the words “ pub- 
lie stores or bonded warehouses,” the words “or on ship- 
board in the port under charge of an inspector,” which 1s 
substantially the effect of the interpretation placed by the 
court upon the law on entering judgment for the plaintiffs 
on the ease stated. 

The very question involved in this case, in which the 
ship arrived at 3 o’clock p.m. onthe 30th of June, 1883, 
was decided in favor of the collector in the cireuit court 
of the United States for the southern district of New 
York On the 6th day of December, 18856, by W heeler, 
J., in the ease of Andrew vs. Robertson (29 Federal Re- 
porter, 246), in which the concluding paragraph of the 
opinion is: 

[t is argued, however, that as goods imported prior 
to this time,and had gone to bonded warehouse, 
would come under the provisions of the new act, it 
must have been the intention of congress that these 
goods should, and that for this purpose the deck of the 
vessel should be considered the warehouse. This 
question must be determined by the apparent inten- 
tion of congress, which must be gathered from the 
language of the act itself. Congress fixed upon the 
first dav of July as the day when the new act should 
take effect. The right to these duties. therefore. ac- 


erued under the old act, and was saved by the thir- 
teenth section, unless the provisions of the tenth sec- 
tion prevented. Those provisions do not include 
this merchandise in their description. Nothing is 
included but such goods as are in bonded warehouse 
or public stores at that time, and are entered for con- 
sumption afterwards. These goods were on board 
the ship at that time, and not in the public store or 
warehouse in the sense of this section. 


It is, therefore, respectfully submitted the judgment in 


this case should be reversed, and judgment entered on the 
special verdict in favor of the defendant. 
G. A. JENKS, 


Solicitor- General. 


ed LE RR ae a a 


October Term, 1887 


IN THE 


Supreme Court of the United States 


John F. Hartranft, Collector of Customs, etc. 


Plaintifi in -rror 


Joseph M. Oliver and William Oliver, 
trading, etc. 


Defendants in Error 


in Error to the Circuit Court of the United States for 
the Eastern District of Pennsylvania 


Brief for Defendants in Error 


EDWARD L. PERKINS 
110 South Fourth Street 


Philadelphia, Pa. 


IN THE 


Supreme Court of the United States. 


October Term, 1887. No. 190. 


JOHN F. HARTRANET,. CoLitectox or Customs. FOR THE 
DIsTRIcT OF PHILADELPHIA. 
Pi, tin ia shi kb 


JOSEPH M. OLIVER anp WILLIAM OLIVER, TRADING 
as JOSEPH M. OLIVER & SON, 
Di t ndants in Error 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA. OF OCTOBER SES- 


srons, 1883. No. 65. 


Brief of Argument for the Defendants in Error. 


The question of law arising on the facts found by 
the Special Verdict in this Case, involves the 
construction of the following Sections of the Act 
of Congress, approved March 3, 1883, with re- 
spect to goods on vessels which had arrived and 
entered in bond at the Custom House prior to July 
1, 1883, but which remained on board such vessels 
and were entered for consumption after that date, 
Viz: 

“Sec. 6. That on and after the first day of July, 1885, the 
following sections shall constitute and be a substitute for 


Title 33 of the Revised Statutes of the United States.”’ 
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Chandise would be subject to li the same were imported re- 
spectively atter that date 


The tacts found by the special verdict bring this case 


clearly within the spirit and meaning of the Act of March 
3. LSSS5 

The oil in question arrived in port on the afternoon of 
satu lay, June 30. ISS5, an | trom the time of its arrival the 
vessel containing it Was mn charge of a Custom House 


. . . > , S| 
[nspector, and so remained with sealed and unbroken 
batches during (and atter) the first dav of July, 1883. 
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consumption, and notin the control of the owner, are dutia- 
ble under that Act. 

Duties accrue on the arrival of the vessel at the port of 
entry. 

United States vs. Vowell et al., 5 Cranch, 36s. 

Arnold vs. United States, 9 Cranch, 104. 

This, however, does not settle the amount of duties so 


accruing. ‘They must 
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the United States has a lien on them trom the time of thei 
arrival in port. 

Harris vs. Dennie, 3 Peters, 305. 

This meaning and intention appears in the Statute 


itself, Sec. 10. 
The time tor subjecting LO dutv POOUS imported before 
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intent and application of the Act and Section 10. 

If it be asserted by the plaintiffin error that Section 10 is 
not applicabl Sand that é ‘ongress, though usIng thesame terms 
in the Act of 1883, intended them to have a different sienifi- 
cation from that given them in the prior Act, the answer is 
clear, that these goods, not having been entered for cousump- 
tion till after July 1, 1883, are equally entitled to entry under 
under the Provisions of Section f), 

There are no express words to show that Congress in- 
tended to econter on the terms of this Act a different signifi- 
cation from that given to them under prior laws, nor is there 
ANY logical reason trom which any such distinction by the 
Legislature can be inferred, and, in the absence of express 
terms, or a natural and legal logical intendment including 
them, this Court will not assume a different meaning to the 


terms of the Act from that which the same terms had _re- 


ceived under prior Acts. The legal assumption must be the 
other way. 
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On the other hand, itis clear, as the appellees 
contend, that Congress did intend, and has sufficiently 
expressed its intention, that the Act should apply to 
all goods arriving prior to July 1, 1883 (whether a long 
or short time prior thereto, and whether the duties had 
been, in fact, paid or not) provided only that the goods 
had not been entered for consumption, and that they re- 
mained in Government custody on that day. 


- . . _ \ >. , | ? 
such an ~wtention (Court is asked to entoree DV en 
> , . . , > . ° 
raya a} M7 he } rive PcKVVvE VIVE tar t P , | ? mrt ta?PIte 11] he he yh P nd 
pt ?i & 4 ary C ti i io , ee oe il i j | i i pi eact il » i “euns - il i 
: — ; ; . bo = ‘ 
Thus Omi Tha {{) (ii i] (piles ae. Wil ». aa shipboard If) 
: | ' } } ] 
eCharev’e OF abl ins] Crop, it Lite ICLIVELY Th DONnGeC ire 
4 } 9 } } 
hic) ~ (>! 1) rs ae ) i } Up Bene id] il Tire 
PhO | Lf Ae f nila 
Bae } i ~~ i? ™ « ‘ i ] ti i* i 
A 
| ims 4 \ 2 1) t} nterpretatiol radi 
i » 
} ‘ 4 : } 
Statutes, that f O Viti the letter 
. . 
; ; ¢ + 
( tne jaw Ve O nes ute hat if 
a ] +] ] ‘ 
was with es y n of the law, the 
1] 
statute Will }) \ 
a | sl nti cita aetna I ae OD eee ial . 
‘ WOULC a ft <4 S ee, i { COL al i rT} ‘ i Cah i ahi 4 {> ¢ ric rit Ior- 
ities In support of this universally recognized proposition, 
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Dwarris on Statute 
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tule 9 (page 144): "2 thing within the intention is 
within the statute, though not within the letter; and a thing 
within the /effer is not within the statute. unless within the 
intention.” 


People vs. Utiea Insurance Co., 15 Johns, 358. 


The duty of the Court, being satisfied of the intention of 
the Legislature, clearly expressed in a constitutional enact- 
ment, is to give effect to that intention, and not to defeat it 
by adhering too rigidly to the mere letter of the statute, or 
to technical rules of construction. 


OTL S Vs, National Bank. 10 (otto. 944 


And the Court will discard any construction that would 
lead to absurd or unjust consequences. 


Vnited States vs. Kirby, 7 Wall., 482. 


Rule 23 (Vattel’s Maxims: Potter’s Dwar. Stat., page 
129): ** To violate the spirit of the law by pretending to 
respect the letter ot it. Is il fraud no less ( riminal than an 
open violation of 1t.” 


Rule oi. (Lhid.. }). 130): = \ hen the subject re lates to 
. ? , . } 4 
things favorable, we ought to give the terms all the extent 
’ ? CB ** 
they are capable of in common use. 


“Such constructions ought to be put upon a statute, as 


mav best answer the intention which the makers had in view. 
' * And when such intention can be discovered, it ought 
to be followed with reason and discretion in the construction 
of the statute, a/though such construction seems contrary to the 


letter of the statute.” 
Sedgewick on Const. and Statutory Law, 195. 196. 
People vs. Utica Ins. Co., supra. 


Oui ha ret in lite rel. han ivé f WT eortlice i 


A chief object of the Act of 1883 was to reduce duties. It 
is therefore in the nature ot a remedial! statute and should be 
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so construed as to effectuate the intent. In such a case, 
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Sedgwick, p. 309. 
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be in doubt as to the question, that doubt will be resolved in 
favor of the defendant in error. 


Ha ‘trang vs. Wh qginann, 121 U.S. Reps., 616. 
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It was from no fauit of the lmporters In this case, and 
with no intent to evade hability that the oil was not physi 
eally removed into a bonded warehouse on June 30th or 


} 1 ‘ 3 ; " . 
" : ,/ / ;* . 4 ; Li j . ; 
July Ist. but beeause it was actically impossible. and the 
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; *y . > -_ . *y, rs% 
law will not punish for a tailure todo an impossible act. The 


sald Act doubtless by Inadvertence), Was, by its terms. made 
4 ’ } *) , ; } Pa } , ; 
to take ettect Or} July Ist. ISS5. which Was Sunday. and if IS 
vel] ttled tl it ti } 7 ‘torn: { toathn :, 
well settied thati1l the dav ol perrormance of ad statute or con- 
iol > ; - i ois = ; 1} 
tract Tall on Sunday (except In Case OTF Commercectal paper Tall- 
. } ° ° *, , ’ ,y . 
Ing due), performance 1s not required till the dav tollowine 
A s . 
Phe cotemporaneous eonstruction put upon Sectiol 1d 
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of said Aet of 1883 bv the Secretary of the Treasury in his 


seneral circular to Collectors of Customs, dated May 19th, 
1X83. tavors the construction of the Act contended for by the 


> S| . y,)6hCU 
defendants in error. It was there /e/d: 


l. That all roods imported hefore sand Act takes ef 
and Whi ‘hh “are e@! tered i? bond on or betore that date. alie 


which permits to lana, designating the warehouse, have been 
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led warehouse on that dar he dock, OR ON SHIPBOARD IN 
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PORT or undergoing transportation in bond, either after ap- 
praises or under the immediate transportation Act. 
” (,00ds 1?) creneral order store, not entered On) that 
av. are 0 he regard: d «iS 11) public store or bonade d Ware- 
house, 

(Synopsis of Treasury Decisions, No. 5719, p 236.) 
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There is no more reason why ‘*qoods in general order st 
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house,’ than whv goods ON SHIPBOARD IN PORT, not entered on 


that day, should be so regarded. 
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APPENDIX. 


Copy of Protest. 


Philadelphia July 531, 18853. 


Hon. Joun F. HArRTRANFT, 
(ollector of Customs. 
Philadelphia. 
SIR -—— VW hereby protest against the payinent ot one 


} ] om ; i - ; <a 1} 
dollar per gallon (155 cases) and twenty-five cents per gallon 


—s 


f 10) CASES) duty exacted by you on 105 cases of olive oil marked 


| 


_ Te amounting to S6S80.94, Imported by us per bark Pelle- 
qra Madre, from Leghorn, June 30, 1883, Warehouse Entry 
No. 6,896, liquidated July 24, 1883. 

We prot st on the erounds that the said o1] Was in bond 
on the first dav of July, the day the new tariff law went 
Into ettect and such be ing the Case, the sald oll is dutiable 
at the rate of 25 per cent. ad valorem, under T. L., 92, and 
not as returned by the Appraiser: we paid the duty 
emanded of us, under compulsion, and only for the pur- 


pose of getting possession of our merchandise. 
We have the honor to be, 
Very respectfully, 
Your obedient servants, 


JOSEPH M. OLIVER SONS. 


12 


Copy of Appeal. 


>i ° } on 4 ») 
Philad i. July Silst, 1883 
lfon. Cuas. J. F R 
‘S f / MPH. 
s | ’ 7 
Washington, D. ¢ 
. ' ] : ; ro | . } - 
msik an VV 4 WereDoyY SUD! ttiiss as OUT appeal rom the 
‘ s 
] . 3 i oes 4 | 4 . 
decision of the Tlonorable Collector of Customs at this Port 
-— = , . 
nh exacting one dollar per gation (loo cases), and twenty-five 
i 
Ce*nis per Tal (>)? ti) ( isis c;ult\ (>?) lO. CoaisCs (>T () ay 7] 
ppl ) ' >} 1} " r 7 miist) OJ } } | l 
ciriem ae . dlounhtin LQ ast) : - Piporter b\ us Pre] 
i A 
} > Jj : - . > ‘ . 
DIPix / (4 f 1] j Prom F FLOP, June ett) 1883 Wall 
I . | “ ° ] ] — e) | -) 
mouse ehery No. 6806 rqurdatlead July 7ith. ISS85. 
‘ | ‘ 
rr “ee 7 j : } ? ? } } 
Phe Pellegra Madre arrived on the thirtieth dav of June. 
in the atternoon.in time to enter at the Custom House, fit // 
j f ‘ iT f f if it } if ya] si ; ] J a 
) ‘ 4} i , Be ; } 
lowing Monday, J »/: onthe seventh day of July we mad 
wrarelhouse enrrey if Tlie new rate (>t duty. out said entry Wels 
refused by fhe ¢ mLiecrol QO] ( IStORS (1) thy eround tht ti +? 
luty ler | tariff would ve} lsu ;' 
duty under the ola tarilr would) wovern, and subsequentive we 
. i . 
\° ry reeled re ounathicl | a } 
were COTLLP bad Th) Thhalkk rour Withdrawals for consumption 
i 
} ‘ ; } , . a } a ’ } = 
to make them at the same rate. old duty. We claim 
} . . ’ . 4 ,% . 
that the said merchandise was, to all intents and purposes, mn 
; | | , | . 4 
Wirehouse, as They Were Th Don abet ow thre uninterrupted 
4 ice > ? . : . . 
CLStCOCL\ of thie ( isto TnNSs theers tl} (>) Ene Tlie of our with 
‘ i 
b | ] . 
drawal In the exportation otf merehandise direct trom 
i  h ] } } > 
warehouse ror benent Of draw back Lhe Pr Arti S14, ¢ R.. 
’ 42... 7 Pe al 4 } } 
The Department thetisS TUSTIN mera Tha bie rehandise need no} 
i . 
1] ] - . ] | | 
aectTuailv De lh Varelouse is Fas It has Deen Th the unlh- 
;’ ? ’ 5* 
terrupted custody oft the ¢ Isto ms OT rs 
i . 
[t appears to us that if merchandise in the warehouss 
i 
} ~~ ] + } ] ] ; in } 4 ] 
on the first day oft .| iV Is entil (dT ar Withdrawh at the 
Oy } + + } . + } : } } ' ) 
new rete Cot «thi ¥ « eee. ] o Poet it} \ ib. ll] i ( I" Ci} iw. rie re bhilh- 
- ‘ . 1) ,} in 3° | + ] + ‘ " ] ; ae S } } 
(Ise Th Warehouse aitel Patt chat VOuUTd be enttied to thre 
P . a + * lt + > 4] + +] } 

Sale pPriviiege t as Cru Seren Tile mera! ands: Wels TO] iiC’- 
1} ; . 1. = > ~ , . . 
tually in the warehouse on the first dav of uly. but it was in 
} y "6 ay 1) ’ ) t > i that ley ty, *)) } 1? + | } , ’ * 
tne warenouse atter That adate, ana 1 L}¢ ray COVeErPrs MeCr- 

— “ : ] } : ° 
ehandise 1h) Warehouses on that qaate, al CeTTALHNLVY cove rs 


merchandise in warehouse after that date; the warehouse 


entry was not made fore the first of Julv. but it was made 


afterward. 


Vv vessels a 


= 


It the law embraces merchandise arriving | 
7 ? 


year ago, It cali be construed to embras c merchandise arriyv- 


- } | } . ; o . ; . 
Ino by Vessels one day before the new tartfi took etiect. 


Awaiting your decision, which we hope will be favor- 
able, 
We have the honor to be, very respectfully, 
Your obedient servants, 


TOs. M. OLIVER SONS. 


Copy of Department Decision. 


TREASURY DEPARTMENT, 
Washington, D. C., Aug. 24, 1883. 


("USTOMS. 
Philadelphia, Pa. 


; i 


Appeal (7.604) ot Messrs. Joseph 


Sir :-—This department is in receipt of your letter of the 


97Oth inst.. submitting the 
M. Oliver Sons, from your assessment of duty at the rate of 
$1.00 per galion on salad oi] and 25 cents per gallon on olive 
oil, imported by them per Pellegra Madre, June 30, 1883, 


and entered tor warehouse July 7, 1883. 


‘ 
Thi appellants Clan that the Oil in question is entitled 
to entrv at the rate of y 4 Wy) ad valor - under the Act of 


March 3d, 1883 (T. L.. New, 92). It is understood from the 


papers that the oil was hot if public efore or bonded Ware- 
house on July Ist, 1883, and had not been entered in bond 


before that date, and that duty at the rate above specified was 
assessed by you under the department decision of July 6th 
(S. 8. 5,796). 
Your decision is therefore affirmed. 
Very respectfully, 


H. F. FRENCH, 


4 1 cling Ni CTE lary 


October Term, 1887 


Supreme Court of the United States 


HARTRANFT, COLLECTOR, ETC. 


f[ lainti ff Ht kirror 


OLIVER E&T AL., ETC. 


Defendants in Erro 
SUPPLEMENTAL APPENDIX 


EDWARD L. PERKINS 
/ ; PD. f nian 271 / rror 
Philadelphia, Pa. 


HLARTRANFT. CoLLECTOR,. ETC.. October Term, 1887. 


Supreme Court of U. Ss. 


(OLIVER elal. rR LbIo~rNG. ET¢ , NO. Lo). 


SUPPLEMENTAL APPENDIX 
To Defendants’ Brief. 
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Fi 
Regulations of 1884. 
DUTIES OF SURVEYORS. 
\ ( } P39 } icv ie 
* At ports wh re there is a Colleetor and Survevor, the 
‘> | c*\ ris jt] } } f lin ot thre ( vile Tel 
Puirnp.—To visit or insp vessels which arrive in 
his }) rt 
CRTH.— / jf () PAC] (>! <Ald ‘ ssels } 
IMMEDIATELY after 7] rrival in his port. 
aie 


DUTIES OF BOARDING INSPECTORS. 
ARTICLE 1426 (page ab0). 


‘It is the dutv of boarding inspectors, as such. to board 


»t] "gs. le ‘ Priv cr ty } t 9 10hN r¢ ‘TS AT} | ‘ ft T° asC rts 1! Ing 
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UNCLAIMED AND GENERAL ORDER GOODS. 


‘AY 
TION, 


entered tor warehouse or consumption in the Samhiec Wanner as 
other goods. It claimed and entered for warehouse, the 
LIABILITY 
tion of oneyear from THE DATE OF IMPORTATION, NOT OF 
ENTRY. 


be sold at public auc 


. ~P - swat > euramnl ~) 
POTIMIEE (WOO Us TemamniIne mai Warehouse WIilLhOoUul puy- 


tha tirct 
(ne first 


UNC] 


“At anv time within one vear after Importation, roods 


si) Take?) 


(lise or 


7 } . . ; . }* . 
i] claimed and ‘ ntered ror warenouse, the liability to addi- 


tional duty will attach at the expiation of on year FROM THE 
‘TE OF THEIR IMPORTATION into rue UNITED STATES. 


—> 
~~ 


? a. _ ++] ; 

‘* Bonded goods remaining in warehouse without pay- 

> . > ] : } . ~ ' . I ’ . 

ment of duties for the space of three years FROM THE DATE 0} 


ORIGINAL IMPORTATION must be sold * * * 


goods so taken pOSssession of may be claimed and 


. } a> ; . } : : , , : . 
(TUtICS tor the Space OF Thres vVedars FROM THI DATE of 


quart rlv sale thereatter. distant not less than three 


. , ° . ; 
not so entered Withith one vear, they miust Ly sold at 


© 
ublhe auction 


Regulations of 1874. 


ARTICLE 760 (pave 361). 


any time within one vear AFTER THEIR [MPORTA- 


TO ADDITIONAL DUTY WILL ATTACH at the expira- 


But it not so entered within one vear. thev must 


tion, * 


: } : ! . 1} 
IMPORTATION must De lth The same mnanner soid at 


} 


Regulations of 1884. 
AIMED AND GENERAL ORDER GOODS. 
ARTICLE 1020 (page 459). 


. . ’ ° 7 : . " 
KOSSESSTON OT WAN ly elaimed and entered ror ware- 


consumption In The same Mahher as o©rner woods 
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ARTICLE 1021. 


Regulations of 1884. 


Naval Officer, shall issue a 


or of the vessel by which 


1 to send the goods to 
exported, THE IMPORTING 


WAREHOUSE. 


eT on enemy 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1887. 


No. 1325. 


THE WESTERN UNION TELEGRAPH COMPANY, 
APPELLANT, 


es, 


THE ATTORNEY GENERAL OF THE COMMONWEALTH 


OF MASSACHUSETTS 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE DISTRICT OF MASSACHUSETTS 


FILED DECEMBER 17, 1887. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM. 153537. 


WESTERN UNION TELEGRAPH COMPANY, 
APPELLANT, 


THE ATTORNEY GENERAL OF THE COMMONWEALTH 
Ol MASSACHUSETTS 
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MOTION FOR ADVANCEMENT. 


v. 
THE WESTERN UNION TELEGRAPH COMPANY, 


APPELLANT. 


OCTOBER TERM, 1887. 


- 


MASSACHUSETTs, BY INFORMATION, A 


SUPREME COURT OF THE UNITED 


ATTORNEY-GENERAL OF THE CUMMONWEALTH OF 


ee ee eee ed 


ea to i RR I 


Supreme Court of the Elnited States, 


OCTOBER TERM, :887. 


1 MASSACHUSETTS. 


MOTION FOR ADVANCEMENT. 


The appellee above mentioned, r presenting 
wealth ot Massachusetts (i purty directly inter 


now moves the Court to advance 


mitter of snd stilt). 
CHtse Lp ork its ealendar. and to set down t 
| 


March. LSSa. to be fixed by 


subject n 

; , 
snd ve sHue for 
Upon SOT dav ih Liv 


arvument u 


( ourt. 
STATEMENT. 


is 2 sult brought by the Attorney-General of Massn- 
ia. pect. d. at 


chusetts under its Pubhe Stututes, Chap. 


relation (>| its ‘Treasurer. to recover a tux (assessed Ol) 
the defendants under said chapter), 
question is whether the svstem of taxation. 


thie 


} =~ 


the legality of which | 


denied. The 
under which this Lax is assessed as i franchise tax. is consti- 
levaul under the Constitution and laws of the 


tutional anid 


lL nited States ana ot the State. 


York, 


and in 1867 accepted the provisions of the Act ot Congress 


State of New 


j 1 . ~<_ } : } bertaat 7. > 4, 2 ' 
ol July 24. LSb } Revised statutes, "ect. athe) ef mets. je 


LN ACT to aid in the construction of telegraph lines, and 
to secure to the rovernment the lise ot the saumie for 
postal, military, and other purposes. 

"Be it enacted by the Senate and House of Representatives 
f the L nited siates of America in (‘ongress assembled, that 
any telegraph company now organized, or which may here- 
after be organized, under the laws of any State in this 
Union, shall have the right to construct, maintain and oper- 
ate lines of telegraph through and over any portion of the 
public domain of the United States, over and along any of 
the military or post roads of the United States which have 
been or may hereafter be declared such by act of Congress, 
and over, under or across the navigable streams or waters of 
the United States: Provided, that such lines of telegraph 
shall be so constructed and maintained as not to obstruct the 
navigation of such streams and waters, or interfere with the 


— ] “se . . ” S 
ordinary travel on such mItArV O}1 post roads. And any of 


said companies shall have the right to take and use from 
h niolslic I]. ls th —APAeca Pry : imber ; 1 other , 
such public tinds the necessary stone, timber and other ma 


terials for its posts, piers, stations and other needful use in 
the construction, maintenance and operation of said lines 
of telegraph, and may pre-empt and use such portion of 
the unoccupied public lands subject to pre-emption, through 
which its snid lines ot telegraph may be located, as may he 
necessary for its stations, not exceeding forty acres for each 
station: but such stations shall not be within fifteen miles ot 


each other. 


3 


‘Secr. 2. And be it further enacted, that telegraphic 
communications between the several departments of the gov- 
ernment of the United States and their officers and agents 
shall, in their transmission over the lines of any of said com- 
panies. have priority over all other business, and shall be 
sent at rates to be annually fixed by the Postmaster-General. 

“Sect. 3. And be it further enacted, that the rights and 
privileges hereby granted shall not be transferred by any 
company acting under this act to any other corporation, asso- 
ciation or person. Provided, however, that the United 
States may, at any time after the expiration of five years 
from the date of the passage of this act, for postal, military 
or other purposes, purchase all the telegraph lines, property 
and effects of any or all of said companies at an appraised 
value, to be ascertained by five competent, disinterested per- 
sons, two of whom shall be selected by the Postmaster-Gen- 
eral of the United States, two by the company interested, 
and one by the four so previously selected. 

‘Sect 4. And be it further enacted, that before any 
telegraph company shall exercise any of the powers or 
privileges conferred by this act, such company shall file their 
written acceptance with the Postmaster-General, of the re- 
strictions and obligations required by this act.” 14 Stat. 
221; Rev. Stat., Sect. 5263 ef seq. 

The tax in question is declared by the statute of Massa- 
chusetts to be “a tax upon its corporate franchise,” and the 
defendants claim that the tax in controversy is unconstitutional 
and void as in conflict with the act of Congress above stated, 
and with the Constitution of the United States and of Mas- 
suchusetts, as claimed by the defendant in the court below. 

The tax directly involved is that for the year 1885; but 


the defendant has declined to pay the taxes for the years 
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Supreme Court of the Olnited States. 


RT OF THE UNITED ST\TES 
ik MASSACHUSETTS 
No. 1324 
ATTORNEY-GENERAL OF THE STATE 
oF MASSACHUSETTS, BY INFORMA- 
riON. AT THE RELATION OF THE 
TREASURER, IN Eouiry. 
Toe Western Unton TELEGRAPH 
va , : ) yell pil 
Company, Appellant. 


APPELLANT’s BRIEF OF POINTS AND AUTHORITIES. 

This is an information by the Attorney-General, under 
the 54th Section of Chapter 135 of the Public Statutes of 
Massachusetts (Record, pp: 12, 15, 19-21), to collect a tax 
claimed to be due, as assessed under and in accordance with 
the provisions of Sections 42, 40 and 48, of that chapter, 
originally brought in) the Supreme Judicial ( ourt of that 
State, and removed into this court by the defendant. 

The information also prays for an Injunction, restraining 
the further prosecution of its business by the company, as 
provided by said Section 54, until such tax Is paid. 

The detendant -is a telegraph company organized under 
the laws of the State of New York, which duly filed its uc- 
ceptance ol the Act of Congress of July 24, 1466, with the 
Postmuaster-General on the 12th of June, 1867. (Record, 
pp. 12, 15.). It owns, controls, and uses, in the transaction 


of its business. under lease or otherwise. lines of telegraph 


wWithuin thie C Omibonwe lth oy] \I: silt husetts, runic tl of the 
[onited States, and also owns works, structures, renal estate 
nd machinery subject to local taxation and taxed without 
suid Commonwealth (Record, p. 14), and none in said Com- 
monwealth (Record, p. 11 

The whole ienoeth of all these lines was 146,052.60 miles, 
of which there was within said Commonwealth 2.853.05 
miles, and on Post roads and waters of the United States 
therein a leneth of over 2.534.55 miles. (Record, })}). io. 
14.) And in estimating and assessing the tax demanded 
under the laws of Massachusetts, the ofhcers of that State 
have followed the course thereby prescribed, unless and 


except In not deductine from the total valuation. and in 


including in the valuation (838,713,924, Record, p. 15) of 


the stock or franchise assessable In) that Stute the lines On 
such post roads or waters, and the real estate (over $5,000,- 
O00, Record, p. 14) taxed in other States. 

The questions to be determmed arise under the following 
constitutional or statutory provisions :— 

C‘onstitution of the United States, Art. 1... Sect. &8: Art. 
II]., Seet. 2; Art. VI... Amendments V. and AIV.  Re- 
vised Stats. of United States, Title LAV... }). LOLLY, Sects. 


5263-—4—5—6-—7—S—9,, including a revision and consolidation of 


the Act of July 24, 1806, Chap. CCANAXN,. .. 14,0 ,5.8. 
Stats. at L., }). 221, and later statutes: the Act, as stated, 
having been accepted by the defendant as early as June 12, 
L867, betore the revision. 
Title VI.. Department of War, U.S. Rev. Stats... Sect. 
221, p. 36. 
Constitution of Massachusetts, Part I., Art. X.; part U., 
Chap. 1, Sect. 1, Art. IV. 
Public Stats. of Massachusetts, Chap. 13. 
Taxation of Corporation Franchises, Sects. 38, 39, 


40. 41, 42 and 53, 54, 55, 56. 


BOD 


* «* 
wo 


And the main questions now presented, not waiving other 

illegalities or irregularities, are 
l.) Whether this method Of tuxation and assessment 

and valuation is illegal by reason of its operation and effect 
either upon a franchise granted by the United States, and 
used as an agent for its purposes and benetit, or upon inter- 
=tate and foreign COMMmerce., 

'2u1 Or because it is in effect in part levied on. real 
estate or property located and already taxed in another 
jurisdiction. 


a ( ‘ertain propositions may he laid down is established 


by the final decisions of the Supreme Court of the United 
States, Telegraph companies, which have accepted the Act 
of Congress (above mentioned), are, “as to government 
business.” “e@wovernment agencies,” and so tar as a State tax 
Oh a COMpany “is on | or atlects the means employ ed by the 
Government of the United States to exercise its constitu- 


tional powers — 11 is void. 


Western Union Tel. eS , Texas, LOS U!. . (15 
Otto) 451. 


shorn 7. Bank of the U. S..9 Wheaton, 738. 


A tax, “ not on the property of” the company, “but upon 
one of its operations ; Upon its right to exist us created,” —. 
direct impediment in the way of a governmental operation 
performed through the company ” as an agent: “a tax on the 
operations of an instrument employed by the Government of 
the United States to carry its powers into execution ” ; “ upon 
the operations of the avent acting for the Government ” 
‘upon the franchises or the rights of the company to exist 
and perform the functions for which it was brought into 


beme.” Is illegal and vold. "The Stutes May not levy taxes, 


PaXxaAtION. 


The power ot t: 
the power of destr 


as to anvthine whi 


ith or limited | 


all corporations or 
i 


»\ i Sstiute mvolve Ss ahd mecludes 
e thine taxed. and does not exist 
axing power cannot destroy 
} ' g , . {- 
ina. i Whi ot). 3ar 12 . bol, 
| ot { onmers New Yo re - 
On. yd Pot I's. tit bb 1S, 
Drivils re QO] tr: nehise to eonstruct 
t roads of the United 
Pidporl OVW Post roads of the phic ee 
. a - P - : 77 “eq 
. ldsbb, clearly cannot be interferes 
' . . . . 
ite by prohibition. It is given to 
i 4] j ; 
mde} iif¢ ea NN ray “ahhy SsTate And 


5 
one State cannot exclude a corporation organized under the 
laws of another State from prosecuting its through or local 
business over and by its use of lines on post roads, if that 


corporation has accepted the Act of Congress. 


Pensacola Tel. Co. +. West. Un. Tel. Co., 96 U.S. 1. 
Hlewett +. West. Un. Tel. Co., 14 Washington Law 
Rep., pp. 194, 211, March 27 and April 35, 1886. 


A plVsic inh licensed by a State to practice anvwhere 
' ’ . } , = . e ' 
tTheretbh cannot be req “ired tO pry a license imposed Dy a 
eitv. LIS. 


The Mavor. ete... 7. Charlton. 36 Georgia, 460. 


It seems to be now settled that anv statute of a State, in- 
tended to regulate, tax or restrict the transmission of persons, 
roperty Or messaves from one State to another is not valid, 


._ ¥ . * > 
1] vor as to the whole transit. mithin i well qs without 


i 
— 


Wabash. etc... Railway Co. ?. illinots. 118 U. S551. 


bv avery recent decision, — 


Fargo V Michigan. |? ] U. ">. Badale 


it is determined that the States cannot. under the TUISe of a 
tax on business within their borders, impose a burden on 
Commerce AMOnNYE the Stutes, when the business itself Is 
interstate commerce 

Nor canh i State Dy ‘i “ privilege fag” on cars, not owned 
by a railroad company, used upon its road, tax the privilege 


of carrying passengers in such cars through the State. 


Pullman Southern Car Co... 117 U.S. 34. 


Pickard U « 


vA - 
cata ccametiien 7 
Ne SEB ae acer RMP E Ye we tee or 
aS 


i the form Or hame to the 


The Court will penetrate throu 
substance of the imposition. 

This right, therefore, cannot be limited or i: tertered with 
D\ taxation. Nor can the transaction of interstate Or foreign 
busimess Or COmerCe Dy The detendant’s agvency . OF its lise, 


| 


as a government instrumentality, of the right given to it, be 
st) interfered with Or limited. And rhe only question Cot) this 
branch of the ense is whether the Massachusetts tax or net 
operates as, or results in, such an interference or limitation 
in anv form or to any extent or degree 

If Is clear that the taX in question Cannot He defended 
under the decisions of the Massachusetts Supreme Court asa 


tax on property. It Is cle lared and de ided tO pe a taxX ON 


its corporate franchise. 


And in Massaehusetts, like other similar assessments. ean 


be sustained ONLV AS An excise or tranehise tax. 


Manufacturers Ins. Co. 7. Loud, 99 Mass. 146. 

Hamilton Mante. Co. 7. Massachusetts, 6 Wall. 632 
s. c. 12 Allen, 298. 

Prov. Inst. fon Savings ». Nass... 6 Wall. 611. 

Portland Bank +. Apthorp, 12 Mass. 252. 


' } > . s° : — 7 
(commonwealth 7. | eople’s Five Cents Savines Bank. 


D Allen. 428. 451. 


An eXcise Is ct tixed, absolute and direct charee, based On} 
no rule of apportionment or equality whatever . . . and ex 
mi fermint’ cannot, under constitutional requisitions for pro- 
portion, uniformity or e¢ unlity . be assessed at ditlerent rates 


or amounts on different deseriptions of property, or alone on 


any one class of property, while others are differently as- 
sessed, 
Desty on Taxation, Vol. [., pp. 3, 28. 


C‘oolev on Taxation, 2d Ed. 4. 


Set A 
Phe rights and privileges granted by the Government of 
the United Stutes to make use of the post roads. CTC. < sub- 
ject to its control, and for its use, are certainly franchises. 
” For tranchises are special pris tleges conferred by Govern- 
ment upon individuals which do not belong to the citizens of 
the COURTS a nerally of common right.” 
Tanev. C. J.. in Bank of Augusta 7. Earle. 13 Peters, 
ALO. SUD. 
The company occupies the position of an instrument for 
‘ foreign and mnterstate commerce and of a rovernment agency 
' for the transmission of messaves on public business, and uses 
— oo ire v dae . ; 
this tranchise, right or privilege for such commerce and for 
such business. 
' Western [ nion Pelegraph (‘o. vw. Texas. 105 eS 
{Ho bid. 
The fact that I niso lises If for private or local business 
, does not authorize a burden imposed by a State tax which 
operates without discrimination upon that ageney or fran- 
chise 1) either o1 hoth tise¢s, 
The People eu pel Bank ot Commerce  . New York, 
2 Black. HP, 
_— Osborn 7. Bank ot the United States, ¢} Wheaton. 73m, 


West. Umon |: legraph Co. +. Texas. 105 U.S. 460. 


It Wiis considered in The People ex rel Bank of ( ommerce 
P « New York, 2 Black. HPO, SU pra, that a tax bearing on 


,* 


[ hn ited States stor kK Wis bnVAdle . VN hether im] r¢ sed (ot) the 


stock C0) NOCHE oF whether if (the stock ) Wiis “ tuxed in 
the agevrevate of the taxpavers property.” 
Marshall. C. -J.. saves in 


Osborn «. Bank of the L nited Stutes., i Wheaton, 


“ Indeed, no otax bears por the whole Inachine., as well 
Upon the faculty of collecting and transmitting the money of 
the nation, as on that of discounting the notes of individuals. 
No distinction is taken be tween them.” 

That, it is submitted, ts precis ly our case. 

And a tax on the franchises by length of lines, including 
those on post roads, Is like a general tax on all messages, 
thus ineluding, without distinction, messages sent out of 
the State ani’) Government messages. 

West. Union Tel. Co. v. Texas, 105 U.S. 460. 

[s it possible to escape the ¢ iclusion that the tax. does 
operate on a franchise, right or privilege granted by the 
United States or Upon foreign and interstate commerce, and 
thus limit and intertere with one or both? It is not a tax on 
the miecre tranchise of corporate existence, Dut Ol) cull the 
franchises enjoyed and used within the taxing jurisdiction. 
As (Chief Justice bivelow, of Massachusetts. delivering the 
the opinion in the Court In 
») v. Hamilton Mante. Co., 12 Allen, 


ZS, }). aUD,. declared : 


C‘Commonwealt 


“ [tis the capital stock considered as a franchise, embracing 
the whole corporate organization with all its rights and 
privileges, of which the shares are constituent’ fractional 
parts, that forms the subject matter on which the tax or 


’ 


assessment was imposed.” And turther. he speaks ot “the 


q 


estimate put . . . also on the rights, privileges, and present 
or prospective results of the corporate (>] anization and busi- 
ness, or its franchises” | }) BUD). 

Again, it has been distinctly declared by the same Court 
that “the existence eth organization ot the corporation, the 
functions and capacities with which it is endowed by the law 
creating It. are” not “ alone what constitute the franchise or 
commodity which is the subject of the tax or excise im- 
posed,” etc. 


Att'y-General v. Bay State Mining Co., 39 Mass. 
I48,. lo2?: 


but that the subject matter of taxation includes “the exercise 
of all the rights and privileges enjoved by the corporation in 
the conduct of its business 7 ( }?. Los ) 

And “when the exercise of corporate franchises authorized 
by the State is extended beyond the limits of the State. as 
in railroad ana telegraph lines, the faxes are apportioned ac- 
cordingly.” }). Loo. Clearly, then. it is the exercise of this 
corporate franchise of erecting and matntaining lines on post 
rounds (which the State of Massachusetts cannot forbid ) which 
is estimated and included in the valuation of the franchise on 
which the tax is assessed, and by apportionment limited or 
extended according to the very leneoth of those lines on post 
roads, etc. 

The more extensive is the exercise in Massachusetts of a 
paramount right which it cannot forbid, the larger Is the 
amount which that State demands as a condition of enjoying 
and exercising that right. “Exclusion is the remedy to 
enforce compliance ~ (.Atty-Gen. ~. Bay State Mining Co., 
99 Mass. 163) sought in the case at bar. And in the case 
we are not citing it is declared that the statute is founded on 


that right of exclusion. 


} 


- 


10 


Phe leadine decision in MIassachusetts, 


Portland Bank ?. Apthorp, 12 Mass. 256, 


ana subsequent cuses in that State. sustalMine the VIassachu- 
setts tranehise tax, are placed on the erround that the rieht 
to carry on the business or employment assessed is “a com- 
modity, conventence or privilege which the Legislature has, 
Dy contemporaneous construction of the Constitution, as- 
sumed the right to sell at a reasonable price” 

“ Both as to domestic corporations, which derive their 
authority to exercise the franchise taxed by grant from the 
state, and as to foreien corporations, which abe permitted 
to eCXETCISE the Saline franchise here, Dy the COMME of the 
state, LLpon such conditions as it sees fit to prescribe.” 
(Morton, C) J.. in Connecticut Mut. Life Ins. Co. 7. Com- 
monwealth, 133 Mass. 161, 167.) 

“The right to levy excises upon franchises has never been 
extended further thin to corporate franchises specially 
eranted by the Government, or enjoyed and exercised by its 
permission.” 


(;lenson 2. Mehay, 134 Mass. 419, 425. 


But in this ease the right of exclusion clearly does not 
exist, and the defendant does not purchase the privilege of 
the State. but of a paramount authority. This distinetion is 
clearly pointed out, adopted and maintained by the Court 
in Fargo vv. Michigan, 121 U. S. 230, 242, 243, and Glou- 
cester Ferry Co. v. Penn. 114 U. S. 196, 205, 2060, 211 
Phila. St. Co. v. Penn. 122 U.S. 326, 342-344. 

Turning now to the provisions of the Massachusetts Acts, 
let us further consider the manner in which the tax does in- 
terfere with the rights eranted by the United States, and 


with interstate ecommeree and wovernment messages. 


1] 


[It has been shown to be a tax on the franchises of the 
company, and it seems enough that the right in question is 
one of them: but, further, the Supreme Court of the United 
States have considered, in) construing the law in regard 
to the taxation of national bank shares, that the valuation 
Wis as Important as the rate, and that, if by a comparative 
Inequality of valuation, a greater rate was in fact imposed, 
although nominally at the same percentage, it would be a 
violation of the law which forbade a higher rate. 


In the lnngunee of Mr. Justice Miller. in 


People, ete.. «. Weaver, LOO US. (10 Otto) 539: 


“This valuation, then, is part of the assessment of taxes. 
[t is a necessary part of every assessment of taxes which is 
voverned by a ratio or percentage.” 
| In the present cause, the first step Is to ascertain the true 
market Value of the shares of the corporation, and to esti- 
mate therefrom the fair cash valuation of all the shares of 
its stock, which is to be taken as the value of its corporate 
franchise. 

suit it is not pretended that Massachusetts can tax the 
company on all this valuation. A further step must be taken 
to determine how much of that valuation shall) be appor- 
tioned to Massachusetts as the value of the subject of taxa- 
tion within its jurisdiction, and this is done by taking the 
same fraction of the whole as the length of all the lines in 
that State is of the whole length of all the lines. Every 
mile of line in Massachusetts, therefore, enhances this value 
and increases the tax. Every mile of line the company adds 
to the leneth on post roads. ete... Inereases its burden. what- 
ever may be the uses made of that length. Every extension 
of its menns for transmitting Interstate messages or govern- 


ment business iperenses its tax. although it mav be used 


y taxation or ln anv other 


it substantially declares. 
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property imported into the State from abroad, or from 
another State, and not vet become pra of the common mass 
ot property therein : and ha) discrimination can be Ths ie, by 


any such reoulations adversely to the persous oO property ot 


“— other States : and no re vrulations can be made directly affect- 
ing interstate commerce. Any taxation or regulation of the 
latter character would be thi unauthorized interference with 
the power given to Congress over the subject.” 

(or, to consider “nother aspect ot the cnse: — 

It is perfectly clear, from what has already been said, that 
the tax in (yuie stion Is not a tax Upon the tuxable property of 
the company — its poles, wires and instruments. 

It may be true that a State can tax a franchise granted by 
the Federal Government, if it be assessed and taxed as prop- 
erty, bearing the same burdens as and no more than other 

> property having a money value. The true distinction, 


f | doubtless, lies in the difference between imposing the bur- 
den on the property value of the franchise and imposing it 
upon the “operation of the franchise,” which is made the 
Federal machine, tor the latter is a ~ brake ~ upon the move- 
ments of the machinery which may stop its motion. 

But the tax in question in this case, which is declared by 


the statute to be ~ pon the corporate franchise r.. Nass. Pub. 


. Stats.. Chap. 15, $3 om, 40-42) Is not imposed upon the 
franchise as property : It is, rather, charged us an excise — 
isa! price ” for the ~ commodity Se convenience or privilege 
which the Legislature has sold. (Mass. Const.. Part Il.. 
Chap. 1, § 1, Art. 4.) 

ve Portland Bank v. Apthorp, 12 Mass. 252, 256. 


It. therefore. the State does not sell this “commodity,” it 
cannot exact the “ price,” and is the COT pads in this Case 


does not vel its franchise to be a corporation from Massa- 


raph 
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pose To he, afer alia,” to secure to the Government the use 
of the same telegraph lines) for postal purposes 


\ny telegraph COMpany coming under the statute is author- 
ized to “maintaim and operate limes of telegraph 
Over ana nlone anv of the post roads of the United 


States.” clearly not contining it to the post ronds which cross 
a State line 
This Court, considering this statute. in 
Pensacola Tel. Co. v. W. U. T. Co., 96 U.S. 7. 


declared that.as ~ post-ofh 
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 transmis- 


” by telegraph, was acting as a Federal in- 


postal service, so. that each time it sent a 


telegram over its lines it did in legal effect carry a letter for 


the Federal Government. precisely 


as 


>. 4 
et railroad 


letter in the more familiar postal service 7 


Is not this the 


Te 


I~ designed 


it 
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SeCLUTe 


to the Government” 7 


carries x 


of the lines which the title declares 


If so, and 


thi~ be the true basis and operation of this statute, than it is 


immaterial whether the telegram 


or be sent fiom one point to another within a State: 


1 3¢ 


sent across a State line 


for the 


postal power of Congress extends as clearly to the latter 


euse as to the former. 


It thence tollows that the telegraph 


business done by the Western Union Telegraph Company in 


the State of Massachusetts which begins and ends within 
the State, not crossing a State line. is done under the 


Federal franchise, and not under any grant or permission or 


license of the 


State. 


As the 


Company 


does 


ness than the transmission of intelligence (7. e.. 


no other busi- 


is engaged 


<olely in the postal! service). It is apparent that it possesses 


and exercises in Massachusetts no franchise excepting that 


which was created by Congress for the Federal purpose, and 


the tax imposed by the State upon ~ the corporate franchise * 


of the corporation can, in this case, only fall upon the 


Federal franchise. 


It will not do to say in reply, that though nominally on 


the franchise the tax is actually on the capital stock repre- 


‘ 


Is 


senting the property in the State. lt will not do. becnuse 
the statute expressly declares that the tax is “upon its fran- 
chise, at ‘i Valuntion thereof equal ice the agvorecate value ()] 
the shares in its capital stock.” and because the courts of 
Massachusetts have repeated] declared that the tax is not 
laid upon the property represented by the capital stock, and 
that if it were so it would be void. In this view and yu l«r- 


ment this (Court lias yotned., 


Hamilton Man. Co. vw. Massachusetts. 6 Wall. 632. 
Prov. Inst. for Savings 7. Massachusetts, 6 Wall. 611. 
Il. The OMLISSION ic deduet from fhe total Valuation the 
real estate located and subjec t to local taxation in other 
Stutes, renders the tax excessive and invalid. It is to be ob- 


served that the defendant is not. as is said in 


Minot 7. Phil. Wil. & Balt. R.R.Co . 18 Wall. 206, 


‘an entity existing under its laws” in the State imposing 
the tax, and, under the authorities already cited, cannot be 
excluded from the state. 

As declared tn that case, if the tax here lmnposed does in 
fact fall on the property Cut of the State, it is invalid. In 
that cuse, the tax was on Income and not on property, and 
the apportionment, sustaimed according to length in the State. 
was of that ¢recome tax Hlere the total stock is first valued. 
This valuation obviously includes the value of the whole 
property, wherever situated, and must be based on that, so 
that the total must include real estate to a large amount 
in other states, as well as defendant's lherest in ocean lines, 
And itis obvious that any fraction of the S$58.715.924 must 
include a fraction of this real estate and interest. so that the 


amount taxed in Massachusetts ($750,952, Record p. 14) in- 


r 
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cludes a portion thereof. if this is to be treated as substan- 
tially a tax on the property of the company. 

A dilemma is thus presented. Either the tax is or is not 
a tax on property. Tf it is, as it is measured by the market 
value of the stock representing the whole of the property, 
unV apportionment must include a portion of that whole, and 
be a tax on everything included in it. If it is not a tax on 
property, but a burden or exaction Imposed in the exercise 
of an alleged right of exclusion, then, for the reasons before 
given, it Is invalid as a burden on the exercise of a_ right 
which the State Imposing the tax cannot limit or exclude. 

but in addition to this, if this is a tax on property, the 
refusal to make any deduction for the real estate is, when the 
Massachusetts statutes are considered in connection with the 
Constitution of that State, in violation of the provisions 
which require “~ proportional and reasonable assessments, 
rates and taxes upon all the inhabitants of and persons resi- 
dent and estates lying within said Commonwealth.” (Const. 
of Mass., Part Second, Chapter I., Art. LV.) 

By Section 40 of Chapter 13, Public Statutes of Mass., in 
taxing corporate franchises, a deduction is to be made from 
the total valuation — of the shares — “ In case of railroads and 
telegraph companies whose lines extend beyond the limits of 
the Commonwealth,” of “an amount equal to the value 
of their real estate and machinery located and subject to local 
taxation within the Commonwealth.” While in case of other 
corporations included in Sect. 38 . . an amount equal to 
to the value, as determined by the tax commissioner, of their 
real estate and machinery, subject to local taxation wherever 
situated,” is deducted. The ~ other corporations” thus fav- 
ored are all the corporations organized under the laws of this 
State. except banks (otherwise taxable). companies for 


mining coal, ete., ete., building railroads and telegraphs 


20 


The tax being illegally assessed cannot be reassessed, 
corrected, and made valid under the laws ot Massachusetts in 
conformity with the Constitution of that State. or (even if 
ducted in tixing the value of their stocks or franchises for 
taxation; while the Western Union Telegraph Company is 
denied that privilege, and forced to pay a tax on a valuation 
including property already taxed in another jurisdiction, and 
is thus denied “the equal protection of the laws” secured to 
itas a person” w ithin the jurisdiction of Massachusetts, by 


the tourteenth amendment ot the Constitution of the United 


States. Its franchise is valued differently from, and higher 
than other franchises. Nor is) this corrected I>) taking the 


proportion of length of lines in and out of the State. A cor- 
poration with one mile in snother State may have an utterly 
disproportionate amount of real estate, situated and heavily 
axed there. 

In Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 197, 
above cited, a tax on the capital stock of cl New Jersey COr- 
poration, based on its appraised value, was imposed by 
Pennsylvania and sustained by the State court. The business 
of the company consisted In transporting passengers between 
the States, and its only property in Pennsylvania was the 


lense of the wharf there. and the Court held the tax invalid. 


' 


declaring ( }). 205) that “the existence of power in a State 
to impose a tax upon the capital of all corporations engaged 
in foreign or interstate commerce for the use of such places 
would be inconsistent with, and entirely subversive of the 
power vested in Congress over such commerce.” In like man- 
ner the defendant is engaged in such commerce, and uses its 
lines over post roads for that purpose. The Stute does not 
claim to tax any property other than its stock, and increases 
that tax for every such line. Can that be consistent with the 
power of Congress to establish these lines for commerce or 


its own purposes ? 
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out of the State, and except corporations like the Ameri- 
* 
can Bell Telephone Company specially taxed under charters. 


The result is, that the-e Massachusetts corporations have 


~~ the value of all their real estate, etc., out of the Stute de- 
, taxation of bank shares is violated if one taxpayer is allowed 
to deduct from his assets debts due from him, and the holder 
of such shares is not allowed to deduct sueh debts from the 
value of the shares. 


7 ‘ - 


People ». Weaver, 100 U.S. 539. 


So the tax assessed on the Western Union Telegraph Com- 
pany,as a tax on its estate “lying within said Commonwealth,” 
is not proportional to the tax on the estate “lying within said 
Commonwealth ” of the Massachusetts corporations, if they 


are allowed deductions therefrom refused to that coinpany. 


The defendant, within this provision, and within said 
fourteenth amendment, is a person, and entitled to protec- 


tion x@ainst unequal taxation. 


County of Santa Clara v. Southern Pacific Railroad, 
118 U.S. 294. 
County of San Mateo v. Southern Pacific Railroad, 13 


Fed. Rep. 722, 747, 748, 762. 


In that case, the deduction of mortgages from the property 
of individuals. and not of railroads, was held a violation of 
the amendment. 

And this assessment being laid upon the stock or fran- 
chises as a unit, and including property not legally assess- 
able, is invalid. 

County of Santa Clara v. Southern Pacific R. R. Co. 


(ube supra ). 
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\PPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FORK THE DISTRICT OF MASSACHUSETTS. 
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ATTORNEY-GENERAL OF THE STATE 
OF MassaCHUSETTS, BY INFORMA- 
(ictober Term, 1887 


riION. AT THE RELATION OF THE 


TREASURER IN Eouiry, 


THE WesTEeERN Union TELEGRAPH 


( J PMIPANY s ‘ Lp) Z Vand. 


BRIEF ON BEHALF OF THE COMMONWEALTH OF 
MASSACHUSETTS. 

Under Article 4, Sect. 1. of the Constitution of Massachu- 

setts, and in pursuance of an act of the Legislature cited 


in appendix “A,” there was levied on the defendant an 


exaction of $10,850.00, 


‘he Western Union Telegraph Company resists the pay- 


ment of the exaction on three grounds, namelv : — 


‘. Because the eXAt tion is an interterence with Federal! 


franchise. 


- » . . . af . . . j ; , > °°“ ' . . 
ie Because it interferes With interstate commerce. 


3. Beeause the exaction is inequitable, in that it taxes 


} 
; 


real estate out oft the state. which is otherwise there taxed. 


The first two grounds will be considered together. 
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In determining the mi 
that the assessment Is : irect impositi 
chise proper, and is a direct interference with right reserved 


PO ements —— 


to the Federal vovernment,. to reculate commerce, it is nec- 


essary to consider the exact relation between the alleged tax 


and the measure of 1 ixution, and to distinguish between fran- 


oper and what Is commonly called franchise or incor- 


ing the subject there are cer- 


é Crit Propositions that are recognized and admitted. (one of 

= These propositions Is, fhat a State a, 7, faxation or other- 
‘ & . n 

: ' , ates P , , 

’ ISO. bt A CMT rewiare GAedree, ¢ fect mnferstate COMLINET CE and 

? , J . , , ; . 
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: trai j, JSON -NNE nhial hay fs (pila Opie rations 
Legislation mav in a great variety of wavs afleet com- 
merce, and persons engnuged in it. without constituting a reg- 


ation, within the meaning of the Constitution 


C.J. Wait in Wabash v. Illinois, 118 U.S. 557- 


Qaaevr SEI ~~ 
| 
ee 
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Sherlock «+. Alling. 93 U.S. 99. 
tae 
State Tax on Railroad Gross Receipts, 15 Wall. 284. 


} Munn 7. [ilinois. 94 U. S. 113. , 


(’. B. and Q. Railroad v. Towa. 44 U.S. 155. 


“ The question then herein 1s, not whether or not the State 
ot Massachusetts has affected tnterstate commerce or Fed- 
i eral franchise, but has the State. in its operations, so far 
ih attected these mivhts as to come up to the objectionable 
degrees of interference termed “ regulation.” The State can- 
not lev\ atax or enact a law that does not in some degree ; 
| _ iffect interstate commerce, and in that light, broadly stated, . 
4 State has «a right to interfere with interstate commerce. 
© The right to exist or the necessities of existence implies this. 
f ’ This discussion ot the remoteness or decree of interference 
involves two of the three questions raised by the defendant. 
| namely, the interstate question and the Federal franchise 
question, both of which may, for the present, be discussed 
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Chapter Loo, Sections s Be De 


Massachusetts, quoted in Appendix B. 


Under this law the hivhwavs ot Massachusetts ate 


cally open for instruments ot transmittine intellivence: 
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Act of Congress vave the Western Union Tels eraph ompany 
nothing that they did not practically have betore. This cor- 
poration, so far as Massachusetts is concerned, is practically 
claiming, that for noth as a consideration, they have 
bought the right of exemption from taxation within that 
State. Asa matter of tact the arrangements. 

territory Is concerned, smn] | smounted 


leotslation, to carry vove.nme Phiessnives 
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und there is no more ress or exe] ting 
COTMpany from taxation han tor exempt 
steamboat. stave-cone ht 

The naked franchise 
ferred Ly state 


rht to do 


and the rig t 


[rie onsiderate 


part of the intangible prope he company, which 


intangible property constitutes tae principal part of the 
value of the defendant's stock. 

The principal value in this measure of taxation is not the 
right to exist but the product of this existence, namely, the 
vood-will of the business, the system, acquaintance, hold on 
customers or patrons, experience, Knowledge of the art, 
ability to use common instrumentalities and earn money, 
potentialities. 

Com. 7. Hamilton Manuf. Co., 12 Allen, 298—303. 

Observe that no monopoly goes with the franchise and no 
special privilege that Is not open to all corporations of this 
class which may be organized under the general law of 
Massachusetts, or under the law of any State. 

It is not necessary herein to distinguish hetween domestic 
and foreign corporations : the power of the State extends 


over each witbin its limit. 


See Paul v. Virginia, & Wall. 168. 
(;loucester Ferry Co. vy. Pa. 114 U. S. at p. 20%. 
R. R. Clo. 7 Peniston., 1s Wall. wn 7g 


A foreign corporation having a place of business within 
the Commonwealth may be taxed on the franchise exercised 


within the State. 


Commonwealth 7. Lancaster Savings Bank, 123 Mass. 
495. 


On this theory, practically, the case comes under the rule 


that when the product of that whi rch is exempt from laxatio) 
becomes a part of a general property or wealth, it may he 
ancluded mith such other property for faration. 

But to return to the original proposition. — As this Is not a 
tax onthe va/ve of the franchise, but is an excise on the fran- 


chise measured by property of the defendant — which is 
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Increases the eX- 


the thing taxed: 


itself constitutes no 


As was justly observed by 


the Court in « recent case, “every tax upon personal 
property or upon occupations, business, or franchise, affect 
more or less the subjects and operation of the commerce, 
vet it is not every thing that affects commerce that amounts 
lation of it within the meaning of the Constitution. 

It was held in the State Tax on Gross Receipts (ase, Lo 
Wall. 2x 4-295, " that the exercise of the authority which 
every State possesses, to tax its corporations and all their 
property real, personal, and their franchise, and to orade 
the tax upon the corporations according to their business or 
Income, or the value ot their property ; when this is not done 
Dy discriminating against rights held in other States, and the 
tax Is not on imports, exports, or tonnage, or transportation 
to other States, cannot be regarded as conflicting with any 
constitutional! power of Congress.” 

In Commonwealth v. People’s Five Cents Savings Bank, 
> Allen, 428-436, it is said that perfect equality in the 
assessment of taxes is unattainable. Approximation to it 
is all that CAD be had. Under any sy stem of taxation, however 
visely and carefully drawn. a disproportionate share of the 
public burden will be thrown on certain kinds of property. 
because they are visible and tangible, while they are of a 
nature to evade vigilance. It is only where statutes are 
passed which impose taxes on false and unjust principles, or 
operate to produce cros- inequality, so that they cannot he 
deemed in any just sense proportional in their effect on 
those who bear public charges, that courts can interfere and 
arrest the course of legislation by declaring such an enact- 
ment void. 

"A tux would not be declared illegal and void as being 
unrensonable unless it was plainly and grossly oppressive 
and unequal, or contrary to common right; nor would it 
be held to be unproportional unless it violated clearly the 


rules of proportion which should be properly applied to the 


subject of a tax. An excise tax is legal if it applies alike 


: : } 2 ; ‘ . ‘ 
on all pr rsOolis Who CXCTCISeC i parciculal CHipimoVviMent or Cupoy 


; 
| 


the Sialic prin ileve. 


Oliver v. Washington Mills, 11 Allen, 268, 279%. _—— 


— 


A presumption always exists.in favor of the va | 
7 oe | of the Levislature : and that if will not he declared Void 
appears clearly to nea violation of the fundamental prin- 
ciples of the Government. Every tax or assessment im- 
posed ot} the corporation and paid out of its funds tends to 
diminish the amount of property held in trust for depositors, 
but does it necessarily follow that a franchise tax on this 
class of corporations Is a tax on property, as Was s iid in Howe 
Cambridge, 114 Mass. 388, 35917 The Court cannot SAV its 
a matter of law that the principle adopted is in unjust pro- 

portions. 

Commonwealth v. Hamilton Mant’e Co.. 12 Allen. 

2US, 30) ] pan, 


The case is distinguishable trom the State Freight Tax Cuse. 
15 Wall. 232, in that there a tax was directly imposed upon 
exercises ot franchise 1 ati interstate transaction. This 1~ 
very different from a tax Upon the value of the Intangible 


property of a corporation into which the element of protit- 


eR ee ee 


making business from interstate transactions enters only as 
one ot Many incidents 

The case of Fargo ». Miehigan, 121 U.S. 230, referred to 
Dy the detendant. Is clearly distinguishable from the ease at 
bar, for there the tax was levied Upon freight trom SOC 
point without to some point within, and vice versa. It having 
heen held that such is interstate commerce, the tax assessed 
directly on the transaction was held within the prohibition of 


the law. 


In the Gross Receipts (‘ase, 15 Wallace, 284, the distinction 


herein referred to is fully recognized. The (‘ourt Say that 


the tax was levied upon money in the treasury of the corpo- 


OR ee com 


G 
ration, and upon property within the limits of the State which 
had passed bevond the stage of compensation for freight, and 
had become incorporated into the general mass of the com- 
pany’s property. While it must be conceded a tax upon in- 
terstate transportation is invalid, there seems to be no stronger 
reason for denying the power of a State to tax the fruits 
of such transportation after they have become intermingled 
with the general property of the carrier than there is for 
denving her power to Tax coods which have heen imported 
after their original packages have heen broken, and after 
they have been mixed with the mass of personal property of 
the country.” | 

The decisionof the Supreme Court of Massachusetts in Man- 
ufacturers Ins. Co. v. Loud, 99 Mass. 146, is clearly against 
the general proposition claimed by the defendant herein. — In 
hat case it was claimed that there should be a deduction 
from the market value of the shares of stock, the value of 
the United States honds owned by the corporation. It 
was held therein that the tax imposed under the Statute 
of 1864. Ch. 208, was a tax upon the franchise of the 
corporation and not upon its property: that no deduction of 
value of such bond was required in order to arrive at the 
basis of taxnution contemplated by the statute, nor by reason 
that the specific exemption from taxation by the Constitution 
and laws of the ['nited States. NO part of the tax Is 
assessed upon property of the corporation in their bonds, 
nor upon property of the corporation. 

In the case of Hamilton Co. v. Massachusetts, the court 
Sith that the fact that the corporation has invested in Federal 
securities does not vary the right of the State to tax the cor- 
poration in proportion to the value of its franchise, ete. 


Massachusetts. 6 Wall. 632-639. 


Hamilton Co. ~. 


And herein is this distinction: the exaction in question Is 


not assessed upon the receipts from commerce, and is not 


even meusured by stich recel] ts. but Dy a stundard that i- 
entirely collateral thereto; the standard is a certain com- 
prehensive estimate whe i} the business community las 
placed pO! he value of the facilities and instrumentalities 
of the CONnCerT and its ability to earn Money. 

The stock may be valuable betore a dollar is earned from 
interstate or Government work: the value of the stock Nea 
have been largely in anticipation of profits and not on ac- 
count of protits earned. The concession ot this corporation 
to the General Government for the purpose of obtaining the 
Federal patronage referred to may have been so great that no 
profit at all came from the government work ; or it may have 
done such work at an absolute loss, so that, instead of the 
rovernment business contributing towards the value ot the 
stock and ultimately the tax to be paid, it has operated to 
lessen the CiiX which otherwise would have acerued : Or, in 
other words if the Western Union Telegraph Co. has made 
an unprofitable contract with the Government, the same = ts 
not only not taxed by practical results in any remote sense, 
hut that business has operated as an abatement against the 
State of Massachusetts of a legitimate tax which she other- 
wise would have received. Every bad contract entered into 
by said company depreciates the value of the stock, and of 
course lessens the umount of excise collectable under the 
law. 

The distinetion here made is consistent with the ruling of 
this Court in Philadelphia Steamship Co. v. Pa., 122 U. 8. 
326—341. [In that case the tax was directly upon the vross 
receipts derived exclusively from interstate business, and the 
case Is entirely within the rule suggested respecting tax on 
voods that have been Imported, Had the State ot Massa- 
chusetts followed the interstate and United States tranchise 
transactions and levied upon the receipts from such business 
an exaction, Instead of upon a certain general wealth, in the 


constitution of which the interstate and franebise money had 


1] 


been indefinitely mingled with other elements, this case 
would have assumed another aspect. There was in that case 
no such degree of remoteness between the interstate and 
Federal business and the tinal exaction, as in the case at bar. 

The theory ot the detendant violates a principle essential 
to the existence of the Government, and one thoroughly 
recognized by the framers of the Constitution, namely, that 
all property should be subject to an appropriate burden of 
taxation, and that all who enjoy the benefits of a government 
should contribute towards its support. 

[It cannot be presumed that the framers of the Constitution 
intended that those persons who by special appointment 
happen to wait upon the Government should, on account of 
such offices, be exempt from common burdens and responst- 
bilities of citizenship. 

The C‘onstitution simply contemplated protection to citi- 
zens of different States against laws which should substan- 
tially restrain commerce among them, but it was In no wise 
intended to relieve inhabitants of a territory from common 
incidents to citizenspip. 

The defendant may, with the same propriety, claim that 
stockholders of the Western Union Telegraph Company 
cannot legally be taxed on their shares because their corpora- 
tion waits upon the United States. or that a telegraph opera- 
tor should not pay a poll-tax because he is an instrument 
employed by the Government in the exercise of its reserved 
powers. 

The law being valid, it is not objectionable that a proceed- 
ing to enforce it Interrupts the company in its work. A tax 
sile would have the same effect. In this respect the com- 
pany is no more protected than are all instrumentalities em- 
ployed in carrying the mail and transmitting intelligence. 
very instrument employed in sending messages may be at- 
tunehed and sold on execution. 

In the Pennsacola Telegraph Company case, the State of 
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Florida attempied to exclude the Western Union Telegraph 


. ' 


Companys ron) CrOSSINY the state, over land where if had 
secured the rieht of way. The Court held that the statute 
of exclusion Wiis void, byt Lhe right recognized in the foreign 
company as secured under the Act of Congress referred to 
Was a negative one. The Court say “that State sovereignty 
is not interfered with”: that the toreton company for the 
purpose of its business cannot enter private property without 
the conse ot rhe owner, even tlie Thae the Stine he tf post 
round. 


See also Dickey nr. Turnpike Rtond Co... 7 Dann. 113. 


The State Tax on Gross Receipts Case, 15 Wall. 284, is 
squarely in point. There it was held that the tax on gross 
receipts which mieht mnclude mcome Prom interstate business 
Wiis valid. 

~ - power to tax to the extent stated in this case Tht \ be 
essential to the healthy existence of the State covernments. 
and the Federal Constitution ought not to be so construed 
as to impair, much tess destroy, anything that is necessary 
to their eflicient existence.” 

The Cuse ot (;loucester erry Co. 7, Penn.. 114 u . 
196, Is distinguishable from the Cause atl bar in that the snd 
Ferry Company did exclusively an interstate business ; and, 
aus stated in the report, never transacted any other business. 
~ lle 


U.S. 54, is not in point. In that case a tax of $50 per 


} 


The ense ot Pickard «+. Pullman Southern Car Co. 


annum for every coach used was levied. In the case of 
Fargo v. Michigan, 121 U. S. 245, a similar tax was 
Imposed, except it Wits mensured by the Toss receipts for 
carrying passengers and freight from some point within to 
~ome point without the State. or vice versa, The case of 
Wabash Railroad Company, where the State attempted to 
regulate the rate of tarith from Peoria, Il]. to New York. 
and in Crandall 7. Nevada, 6 Wall. 35. based on similar 


ee 
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facts, are not precedents for the determination of the present 
case, 

In Thomson 7. Pacific Railroad Company, 9 Wallace, 590, 
the Court say: “ But we are not aware of any case in which 
the real estate or other property of a corporation not organ- 
ized under an act of Congress has been held to be exempt, 
in the absence of express legislation to that effect, to just 
contribution, in common with other property, to the general 
expenditure for the common benefit, because of the employ- 
ment of the corporation in the service oft the (;overnment. ” 

This decision was quoted in Railroad Co. v. Peniston, 14 
Wall. 5-55, wherein the Court say: “It may, therefore, be 
considered as settled that no constitutional implications 
prohibit a State tax upon the property of an agent of the 
(rovernment merely hecnuse it is the property ot such an 
gent. A CONLLVATY doctrine would vreatly embarrass the 
Stutes in the collection of their necessary revenue, without 
any corresponding advantage to the United States. A very 
large proportion of the property within the States is em- 
ploved in execution ot the powers of the (sovernment.” 

Under this head observe powers of State for regulation of 
pilots ana pilotage, Cooley . Philadelphia, Ll? llow. 2OY, 
In this Cisse the Court SiN the law flid not Pass the appropri- 
ate line of limitation. 

This case was affirmed in ex parte MeNeil, 13 Wall., at p. 
242, where the Court say, ~ We are entirely satistied with 
that adjudication and reatirm doctrines which it lays down. 
It is conclusive upon this branch of the case.” 

In Osborn +. Mobile, 16 Wall. 479-481. the Court held 
that a city ordinance taxing an express company doing busi- 
ness bevond State limits was within the general authority of 
the State to tax persons, property, business or occupations 
within their limits. In this case the Court says, after ac- 


knowledging the difficulty of drawing the line between con- 


stitutional and unconstitutional taxation, and asserting that 


, 
there I~ SLICH 


mamtain the 


And se 
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+} me: “s It is fis Important to ienve the rivhttul 


Siate respect LQ taxation unimpaired ais to 


owers of the Federal Government in their in- 


e Railroad (‘Company 7. Fuller. 17 Wallace. 


pbhO—jpbs. 


The pivotal 


question. as stated in the ease ot the State 


. ‘ 


Freieht Tax. 15 Wall. 252. 272. is not what is the form or 


agenc) used, | 
falls. 
[It is intimat 


Pye) Dp Penh ee ee 


law micht have ber nm sustambed. 


| he Catisa 
(sovernment 


more exempt 


power than it would exempt 1 


uit what is the subject upon which the burden 


ed by the Court In this case that if the tax had 
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| ¢cireumstanee of its beimne employed by the 
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le private Dbusiness OF anv in- 


dividual employed in the same wavy. 
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». United States Bank. “© Wheat. S60. 


rom Osborn v. United States 
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| Wheat. 360, 


pany was not 


for carrving it 


States. That 
(rovernment fi 


purpose, like 
: 


per and MeCulloch 7. State of Marviland., 
in that the Western Union Telegraph ('om- 
ereated by the Government as an Instrument 
ito effect the powers vested in the United 
corporation Was an instrument ~ which the 
und ready made.” and simply adapted to its 


housand other instrumentalities of which 


the Government may make use as a common patron or cus- 


. 


tomer. or as a favored partyv DV virtue ot stipulation and con- 


trict 
The institut 
Wheat. 316 wa 


“not consideres 


ion involved in MeCulloch +. Maryland, 4 
s, in the language of Clief Justice Marshall. 


las a private corporation whose principal ol- 
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ject is individual trade and individual profit, but a publhe 
corporation created for public and national purpose.” 


shorn v. United States Bank, 9 Wheat. S60. 


The right to tax Is an ineident to sovereignty, and Is co- 

extensive with that to which it Is an incident. All objects 

. over Which the soy erelgn power of a State extends are subject 
to taxation. The sovereignity of a State extends to every 

thing which exists by its own authority, or as introduced by 


its permission. 


McCulloch v. Maryland, 4 Wheat. 429. 


Il. 

A tax or excise In “ exuct equality "Is Impossible ; the best 
that can be done Is to estimate and approximate. No two 
corporations pay a tax on exactly the same seale; shades of 

- | double taxation, unequal taxation and discrimination will 
appear in any law that can be written. In the tax on stock 
in foreign corporations held by citizens the local real 
estate Is included in the v: lue of the stock and the tux is held 
valid. See Dwight v. Boston, 12 Allen, 316. 

As a matter of fact, under the present law, the Common- 
wealth of Massachusetts does not get its fair proportion of 


excise. Observe the method of assessment: the number of 


— 


miles of line (not wire) is taken as a basis. Massachusetts, 
with her myriads of industries teeming with active energy, is 
counted mile for mile of line with a blank territory where 
for a hundred miles there is not an instrument used or any 
source of revenue. 

Assuming that the defendant has real estate upon which it 
pavs forty-eight thousand dollars tax in New York, the 
effect upon the Massachusetts valuation is but the ratio of 
one to fifty. 

The alleged inequitable or double taxation does not in 


reality exist under the system adopted by the State, unless 


I ; 
the whole 
‘sTiil co\\ | tiie COVTD PRUE - situnted within the 
:, ' ¢ | boty ' 1, ] Ty 
LPO 1} Lie stostract is rensobhabie., ie 

| i + . . ‘ i . + ' |} | . . ‘ 

CNET Cis are practically unobtathiaibte vy Massachusetts 


he ? ; } ; : , ; . 
officers, nnd thev have the right to base ther acttonh ob any 


s nssessed tie miuift its st c Valun thes thant s, one halt 

the pr erly, the prop rrionnats mart existing out of the 

State, is at once released; the value of the stock in gross is 

made up ot its real estate, its franchise, Fic. When the out 
i 

side }) tion s cll ot? the rent estute element is included 1h 


: as , é i. ; | 
fhe Climnalion Phe lside renal estite need neo} have Deen 
separated except that it had paid a tax once in its locality 
anise ; ; , . 
Phe rest TO) a Wile rhe] tls nat The outside ren estate shall 
| 5 . ; | - . * i m- - ‘% : _ Re 
He separacedd trom) the MCCOMAS re outside Iranchise, ete.. 
Ina matter for the letermination. of another State, ana the 
} 


appropriate part ob the corporation property, both tangible 


and otherwise, is lett by this State tor the neighboring sover- 


eroniyv. Phe seporation hey the State othcers of local property 

oe . i . . 

nere did not exept such propertv Trom taxation, neithe) 
‘ ’ ’ . 


did the tarlure fo seprrate the outside real estate trom other 
outside Property . Willi t made ul} the total Valuation, CX Pose 
that > Le rally to TANATION. lt the real estate of this company 
outside the State bears the same proportion, with reference 
to the fotni reat estate owned yy the COMpPAany, that the out- 
side mileage bears to the total mileage of the line. then the 
~\ stem ndopted is In exact equits 

Phe State also assumes, CONnTrAry tothe tact and aoninst its 
own literest. that ten miles of line with one wire in Nebraska 
ontributes as biti hh to vard the Income ot the COTDPANS iis 
ten miles of line with htt, wires does in Massachusetts. 


Phere are no corporations which have lineal property. ex- 


- : , . 
cep ratironas, teteeTrTaph ana telephone COTMpAabtes, LLP Ore 
a-ty: J pavel ‘ rar ’ leat : | ’ ‘ } ? rr f . | : , - 
which the miifesave pianh cab Oe appied, and no COMLpHMAUPTSOT 


is applicable, 
i 


li 


To this point the exaction has been considered as an ex- 
cise ; but under the statute the assessment 1a be sustained 
asa preperty tax: there is an assumption in favor of the 
State in everv view of the law. Section 42, of the Public 
Statut sof Mass.. cite 1) the cup rp nadix. provides that forelgn 
corporations shall preci "a TaxX al the same rate and to he 
ascertained and determined in the same manner as provided 
in Sec. 402° Section 40 provice s that eve ry domestic cor- 
poration shall pavia TaiX Upon its franchise, to bye determined 
) particular manner; the manner of determiming the tax 
is What is included in the reference from Sec. 42. 

\ State may prope rly adopt the same means of determuin- 
ing an excise and a property tax, care being taken that the 
property Tax 1s proportionate Upon iluations, uniformly iisS- 


ay | | ) 
sessed, and in proportion *o the amount to be raised. 


. 


_ re ' 
Phe record shows that the appellant has a large amount 
of telegraph line and taxable property in Massachusetts which 
Is vor ned for taxation in the proceeding complained of, 
> | + : . ] . ] 4] } 
had] toes not appear, bor is i Claimed that the value of 
i 
this visible property is less than ~,o0 952—the amount to 
; tT 7 1; ' 'y 1} 
iii] ihe ‘ torn i\ i t > i= Popo i lie yu stion I~ 
Docs it necessarily follow from the manner of assessment 
, - . | ‘ . } . 
that cross imyustice has been done ? Absolute accuracy Is 
~— aon j , : 
PEELPIOSSTE Phe linen] prrean is piremed Pate equitable. It is 
} ~ i , . 
nor enough STDIN fo Show that ther Is wh element oot 
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inequalitv, the appellant must further show that as a fact, 
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evervthineg considered. gross inequality existed im thi aAppol 
fonment of the pubhe charge. and that in fact it was as 
sessedi a larger sum than corresponded to the value of its 


property in the State. It is not necessary to ce 
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value and market value of the shares on said first day of May. 
Such return shall, inthe case of stock held as collater:l seen- 
rity . state not only the name of the person holding the same, 
but also the name of the pledger and his residence. The 
returns shall also contain a statement in detsil of the works. 
structures, real estate, and machinery owned by said corpo- 
ration and subject to local taxation within the commonwealth. 
and of the location and value thereot. Ratlroad and = tele- 
eraph companies shall return the whole length of their lines, 
and the length of so much of their lines as is without the 
commonwealth: other corporations required to make a re- 
turn under this section shall also return the amount, value. 
and location of all works, structures, real estate, and ma- 
chinery owned by them and subject to local taxation without 
the commonwealth: provided, that nothing herein contained 
Shall exempt any corporation from making all returns re- 
quired by its charter. 


Section 40 reads: — 


Sect. 40. Every corporation embraced in the provisions 
of section thirty-eight shall annually pay a tax upon its cor- 
porate franchise at a valuation thereof equal to the avvrevate 
value of the shares in. its capital stock, as determined in the 
preceding section, after making the deductions prov:ded for 
in this section, at a rate determined by an apportionment 
of the whole amount of money to be raised by taxation upon 
property in the commonwealth during the same current vear, 
as returned by the assessors of the several cities and towns 
under section eighty-six of chapter eleven, upon the aggre- 
rate valuation of all the cities and towns for the preceding 
vear, as returned under sections fifty-four and fifty-five of 
said chapter: provided, that in case the return from any city 
or town is not received prior to the twentieth day of Angust. 
the amount raised by taxation in said city or town the preced- 
Ing Vear, as certified to the ~e% retary of the commonwealth, 
May be adopted for the purpose of this determination : and 
provided, further, that the amount of tax assessed upon polls 
the precedi Go year, as certitied to the ol retary. mia he take 1 
as the amount of poll tax to be deducted trom the whole 
amount to be raised by taxation, for the purpose of ascertain- 
ing the amount to be raised by taxation upon property 
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Krom the valuation. ascert: pined — ‘Te rmned as atoresnid, 


there shall be deduce ted — Firs ease of rnilroad and tele- 
vraph companies, wit as celia (ices ae 
eommonweanlth, s “rs witien of the whole valuation of their ~ 


capital stock, ascertained as aforesaid, as is proportional to 
Lhe lenoth of thut part of their line lving without the com- 
monwealth, and also an amount equal to the value, as deter- 
mined Dy the tax commissioner, ot their renal estate and 
machinery located and subject to local taxation within the 
commonwealth: second, in case of other corporations, In- 
cluded in section thirty-eight of this chapter, an amount a 
to the value, as determined by the tax commissioner, of their 
real estate and machinery, subject to local esha where- 
ever situated: provided, that, whenever the charter of a cor- 
poration provides a different method of ascertaining the 
valuation of Its corporate franchise for the purposes of this 
chapter, the same shall be ascertained inthe method pro- 
vided in such charter. 


Section 39 reads: 


Sect. 39. The tax commissioner shall ascertain, from the 
returns or otherwise, the true market value of the shares of 
each corporation included in the provisions of the preceding 
section, and shall estimate therefrom the fair cash valuation 
of all of said shares constituting its capital stock on the first 
dav of May next preceding, which shall be taken as the true 
value of its corporate franchise for the purposes of this 
chapter. Ile shall also ascertain and determine the Value and 
amount oft all real estate and machinery owired by each COP})- 
oration, and subject to local tuxation, and of the deductions 
provided in the following section; and for this purpose he 
piper tnuke the amount or value at which such real estate and 
machinery are assessed al t| ie p lace where the sale are 
located as the true amount or value; but such local assess- | 
ment shall not be conclusive of the true amount or value 
thereot. 


Section 53 reads : — 


Sect. 53. The tax commisstoner shall. as soon as mav be 


after the first Monday in August in each vear, notify the 
treasurer of each corporation, company, copartnership, or 
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association liable thereto. of the amount of its tax under sec- 
tions twenty-five, fortv, forty-two, torty-five, forty-seven, 
tft, . and hity-two, to become due and pavable to the treas- 
nrer of the commonwealth within thirty davs from the date 
of such notice : provided, that it shall not be due and payable 
earlier than the first day of November. Such notice shall 
also state that within ten davs after the date thereof the said 
corporation, company, copartnership, or association muy 
Appiy for | correction of said taAX. and be heard thereon before 
the board of appeal hereinafter established. 


Section H ] reads —_—_ 


SecT. 61. <Any party aggrieved by the decision of the 
tux commissioner arising under the provisions of sections 
twenty-five to fiftv-etght inclusive, excepting corporations 
named in section forty-six, may apply to the board of appeal 
constituted under the provisions of the following section for 
a correction of the same. 


Section 62 reads : — 


SECT. 62. The treasurer and the auditor of the COMMOnN- 
wealth, together with one member of the council to be named 
by the governor, shall constitute a board of appeal, to which 
board any party aggrieved by a decision of the tax commis- 
sioner upon any matter arising under this chapter, from his 
decision upon which an appeal is given, may apply within 
ten days after potice of such decision for a correction of the 
same. Upon such appeal said board shall, as soon as may 
he. @ 
the matter In question, and notify the tax commissioner and 
the party appealing; and such dectsion shall be final and 


vive a hearing to such party. and shall thereupon decide 


conclusive as to the rights of the parties affected, although 
payments may have been made as required by the decision of 
the tax commissioner dppe sled trom. AD\ Ove r-pavinent () 
tax, determined by the decision of said board of appeal, shal 
he reimbursed from the treasury of the commonwealth. 


| 
i 


Section 54 reads : — 


SECT. nA, Any corporation, cCOMMpany, copartnership, or 
association taxable under the provisions of sections forty, 


i 
a» i 
“oy 
\ 
£, 
ry 
ey" ' ’ ° ' a 4 , - “ . e j “ - . ° ° } ~ + : — f — ! ' an 
M vue — iw oe ~~, = _ = ca o « ae 9 “ _ m - - a ws f a —— 
een ee ea ee a : ~~ Vw oe ™ S_ ~ ~ ov ; - . = . 
? “ - - —- os - . - - _ a . vo ~ ag ~ 
Qua os os oo oo — * _ - e 
ea - ee ee = _ om ou — = ww «Ss oo € me 4 f . - 
— — -_ e ow os — = oe - ~— = = _— . as _ - 
# - = pout j ‘* , ons _- —_ - 
. “ — - — ~ — - ry - = — ous on , = _ ~ -~ ~ . - a / " 
$ ee —— e — - ; _— - = i * . a = . 7 . 
~ ae ~~ eo om _ . - i { “ atta om a - o ~ —— 
~~ — - — aol june ° - = es ~- . ~ uw ’ ” a ~ - i 
et rh - a — ow ~ ~~ a = ~ ~ - — wa ~~ ~—? = - ® == - “ ~~ 
; ‘ j f . - oo re a ve — ———éJ we eee 2 
4 ~_— “_— _ 7 - 
ome new ~ gant - j . -” i = | ae ~ J —_ ~——e ~_ = —_-< Se — 
- — , - - a a an ° —~ 
: ~ — = —_ - 2 _ me & - > - i = - a = f an " - h 
~ & » ™ —y he ome oun a - mr ee — ~ = 2 ee oa “4 
f — ‘ a « _ . - = . _- f ~ ~ = - , . -- 
; _ . ~_ —_ of = : aie _ ~ - f ve ” ~ j i 
° i ~ _ = - © au 7 ~ —" a — eo _ F 
/ - es . - , gum a mm « ro a anand —_ e ~ . . 
nat . om — ~~ - ~ : 
if ” . = = » _——-—lUlclCccCrl MW - — - od _— < _ . + 
° 2 - ~ - a — A — — _ ba 5 
: he Que « - - _ - a j = - —_ - -- ~ re 
_ ~ oe and —s _ ° - ~w . “ 2 - ~ ou / 
; — om pas _: ”_ . : - quam - o ~ as - ° - = af 
- -_ —a “we a ~~ _ a om . out -_ . 
. oom a a . ro _— - - a ° ou - . P . / oem ° ann o=v os am a = e - 4 oe jf 
Dram = oe out . 3 - j ebuen % oun oom — ; x ; oie _ nt 
~ = : ” ‘i eae m () “So . - 
a = = — . —— - oun ee = = 
° - - ° ° -~ - ~ tom - -_ - ° > = - _ — = 
_ o _ _ —_ - - 
— = = io = — / _— ww _ ~ ” = - ~ ’ ’ -— « A. 
a > 4 ~ A . re ~s _ — ° 4 ~- 
= o-- i J s - — - a pe - - = — - - oe. a 
- . = - -_ . = a ae f e _ el wert a mm ~ 
- — 3 f : - - =e . - Pere ~ ~ hoard = . ~~ 
. 4 ~ 2 , » re. o~ - we a on —_ 
= ~ oe « a ~ : -~ ote —_ ‘ 9 - ~ \ 
os = + “ " - 5 oe a - — ad 
. ~~ — _ “ -~ - P o - - —_— - 
, 7 / Ta - o j on f . - j = > — eo ~ - - - - 
“ - ~~ w a ~ 
' mf = pon oo j . — -_ _ “ y . 
~ = 7 . - - - - . 
2 - . mn ~ i ~ “ soem ~ ~ “8 - he ; 
- = —_ e-- ~ - 
~ ous “ — ~_ ” = : — + 4 wee 
7 ~ ° - ° — -_ 
- - " * = -- - - a - doen -_ - ; in - 4 
o~ and - dee f . , . — oot on > ~t ened 
— mead ,- ~ ~ — ” - Re ie ae - > —~ 
~ ~ - qu~d ne - 
- / . —_ © - o a - ~~ ono ~ f = 
: ; . - - ~ f . ~ ~ . 
. - -~ ome ome — . =_ / a - 2 2 
o- = = - o= = al ~ s 
- need - - j a ~ ‘ » me - — — . - — 
. ne . , e - = j - ~ 
e —_— f ‘ — 2 - am 
i d — —_ s " ~ s ~~ - rn. 
-~ - _ ~ - - 7 . - oo _— j ~ = 
! } ’ . f = Y vf 7 - r ' 
| ” > - . - + , - j “ - ouw _ 
-< o ‘ j . ~ - ns . + = 
| - ~ - _— * - aa j - j “ 
s ~ - ow ~~ - ~~ - - ~ ~ -_ 
-- ’ - - 4 ? - ~_—- - - —_ ; “~s 
os ‘ ~” ” vs we _— ! ~~ ~~ * 
~ ° ‘ s - ~ 
a >, & , _ am F 
- - od e - i - 
- . ~~ ? ™ — - 
> - » ~_ Fi . —— j é _— -_ - 
- . = - - o « 
“ o=— . - J —_— 
> { oo ~ - -~ - aad - al a . j 
: - ~~ - - _ 
> rs _— - ss - = - im 
~ ow ~ ~ mn ~< dues 7 - —— - 
: - o . “ Po aaa - . —- 
e © ‘ . . a f - - 
° - a ” - om “ 
- - = ’ f f - = 
! ° ‘ s - ens . ss o - . a . — 
< - ~ - ” - -_- 
t 


- j - ~ - . om 
" . = P * 
bi “4 s j 4 e = he 
t ' 4 on - “ . ~— = j * = " ’ _ , “ 
? . - ; ~~ ~~ : - 
i ‘ Sd - _- -~ ‘ . : P ~# 
tf , 4 - “= ‘ ™ ' ee - — ° _ ‘ seen j 
3 . Y ~ ~ * = doo ~ - os a f ~ 
: , ‘ - ‘ oS . ‘ .- : s «€ 
aa { : - ™ 4 - . 2 * b 3 
a - + . ~< . ms we . - ~ 
7 7 j - ? - - ° ~ a a —e ~ 
& - = - ™ — - e = = ~~ ~~ “ — - = ° - “- > = — - 
‘ _ - _ _— = on = a ad ~e-¥ « - nad ~— — —_ , 
. 7 - ; " ~ ¢ , — ™ 
a y ~~ . a - fe - we ee - - - 4 
ret - “ . — ae P . - we - 8 —t «= - . = nae 
~~: - ” . ” — a ae a _ = om oe ~ - b-A on) ad om ound 
. 7 { . I ae ~ 2 : - » / — ? aad = » ant - ? - _ _ j = ou 
= pat - ee Ci - + - - ° ~~ — i a = — _ nea ons wa ml 
— ‘ . . . - —_ «8 = - = nee —— - — ~ ° a - ous 
; . rs = de ~- 2 y ~ e- oa , ini s e ouutes j ” ew 4 oe 
~ - _- f “ : _ bus oes 
= » =z Ee sz : Sse 3 . : 
< - aid - = = oo o - —_— _ ~ - = ~ oa ~ : ave 
ft = - a ~ ‘ee E - + ape S — ne aa — — . hd ° _ ~. a f — 4 —— 
' = ~ a — i _— . - { om ~~ . —_ os pas a - — — . — 
/ - — - _ f ° . = - —- we — = o- » — 
- P 8 ~ “ — o — + ~~~ . nad o a . a — os os , = 
° a aaa hos oe @ _ . . 7 _ : ae — “ s . -- 
y ~—_ —— dus a ~~ » _ uw wee = eae —! i ne . j - ~— o ~“—a. ve - 
= vm 4 —. = = we aud ~ j “ one 7 
- - - _/ - = = - = _ —_ a a. / —~ — -”_ oo —— ae —« - — 
- - - - # » - = x ~ . -- ous = oa ~ PE nw ain f ~ j sumed os ~ — ° ae ~ —_— 
at = = -_ 7 saad ~~ * — — ——— 
' — «= Ce C ws & € . —an Co) & @- ~ oe Po , a> eemean &S Rea © & PR «ez 4 : 
; 


’ 
, 
; 
, 
: 
: 


Pustic STATUTES, CHAPTER 100. 


SECTION |] kveryv company incorporated for the trans- 
HLISSEON ot intelligence by electricity shall DOsSSCss the powers 


and pris rou Ss. and he subject to the duties. restrictions, anid 


liabilities, prescribed in this chapter. 
Secr. 2. Each company may, under the provisions of the 
following -ection, construct lines ot electric telegraph upon 


ze. ‘ 
and alone the highwavs and public roads, and seross anv 


waters within the commonwealth, by the erection of the 
posts, pliers, abutments, and other fixtures (except bridges ) 
lecessury to sustain the wires of its lines: but shall not in- 
_" } * b > a. ; — 
commode the pubhe use of bighways or pubiie roads, nor 
endanger or interrupt the navigation of anv waters. 
Secr. 56. The mayor and aldermen or selectmen of a 


lace through which the lines of a company are to pass shall 


: 
vive the company a writing specity ing where the posts may 
be located, the kind of posts, and the height at which and 


the places where the wires muvrun. After the erection of 


the Imes, having first given the company or its agents oppor- 
tunitv to be heard, they may direct any alteration ip the 
location or erection of the posts, pliers, or abutments, and in 
eight of the wires. Such specifications and decisions 


} 1 . ; . ' . 7 ‘ 
1 De recorded iti the records of the ecitv or town. 


i 


the 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 13537. 


THEODORE P. BUCHER, PLAINTIFF IN ERROR, 


THE CHESHIRE RAILROAD COMPANY AND THE 
FITCHBURG RAILROAD COMPANY 


COURT OF THE UNITED STATES FOR 
DISTRICT OF MASSACHUSETTS 


CTRCUIT 


FILED OCTOBER 18, 1884. 


Je 


é * ~ Ses Fe 
ei. Pr Mat See a ee pe a 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, I==7. 


No. 132. 


THEODORE P. BUCHER, PLAINTIFF IN ERROR, 
OU S< 


THE CHESHIRE RAILROAD COMPANY AND THE 
FITCHBURG RAILROAD COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT MASSACHUSETTS 


——_———_—— ee 


Jupp & DETWEILER. PRINTERS. 


i, icartag { 


A VAC AI ale xan 


THEODORE P. BUCHER Vs. THE CHESHIRE RAILROAD CO. ET AL. l 


] UNITED STATES OF AMERICA, 88: 


4 ] ¥ : } 2 ] aaa e ] | —— ] ‘ . 
The President of the United States to the honorable the judges of the 
j y , i's " + } - ; " 4 7 . 
Ire uit court of the | Lite d states ior the GIsStrict Ol Massachusetts, 


( pet} rr: 
re LING: 


7 ° ; r ' | . °F 3 ‘ 
i ‘ . : ; iy ¥ . yi ‘ ‘ ‘ . *« 
svivania, Pectlbetli, ANA Phe ¢ PheslLil re Ratlroad ( OMIpally, cl COTpora- 
Llé ire ly tT « i” | } ] } he ar : 14 ? t}) : fof : t \l: Ser) vt 1} ric ‘ | 
LOq) (Tu1i\ CSBtatlii iitct{ Fry Lijit ays {}i { 3 * ’ <i { {)j ‘ «i “<i ( bU=CLI . ali¢ 
riy| a : ' > a | : , p 7 B ¢ 
4 ¥ ety 7 . 7 . " : _) oe ‘ . fe , ° ’ 
Lhe | Itch) ’ Railroad . Ohipahyv, re | COMP Mra LION (7t)i\ established 
a ] - 4 4] + > ‘ | ‘7 ? f i ? ols ,} : ‘ ) ‘ . . j 
by the laws of the State of Massachusetts, defendants, 1p an aetion of 


, , , » 
tort. a manifest error hath happened, to the great damage ol the 


. : . . & . . 
sald plaintiff, as by his complaint appears, we, being willing 
that error, li any hath been, -houid be duly corrected and full 
ind speedy justice done to the parties aforesaid in this behalf, 
do command you. if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed- 
Ings aforesaid, with all things concerning the same, to the Supreme 
ourt of the United States, together with this writ, so that you 


he said “Suprem Court to be then and there held. that. 
the record and proceedings aforesaid being inspeeted., the said Su- 


O correct that 


" . a ] or } 4 ep } # asia , . 
Crro!l what Ol right and according to the laws and custom of the 


a 


( , ites, Li! 
’ } } . } 
have thie same t W; ashi MLO, OF} the “eCona Monday ot (October 


preme Court NMav cause furthe rto be done therein 
4 7 


United States should be don 

Witness the Honorable Miacsieun Rt. Waite, Chief Justice of the 
suid Supreme Court, the twentieth day of September, in the vear of 
our Lord one thousand eight hundred and eighty-four. 

JOHN G. STETSON, 
Clerk of the Civeuit Court of the United States. 
District of Massachusetts. 
Allowed by— 
Le BARON Bb. ¢ OL :# 


f ecual Suda 


, District OF MASSACHUSETTS, 


And now here the judges of the circuit court of the United States 
| for the district of Massachusetts make return of this writ by 
annexing hereto and sending herewith, under the seal of the said 
circuit court, a true and attested copy of the record and proceedings 
in the suit within mentioned, with ‘all things concerning the same, 
to the Supreme Court of the L"nited States. as within commanded. 
ln testi! HOnN whe reot I. John Cr. Stetson, clerk of sald circuit 
court of the United States in and for the distriet of Massachusetts, 
have hae reto set miyv hand and the sea] of sald court this first day ot 
tober. A. D. 18S4. 


(Seal of the Circuit Court. Massachusetts. ] 


JOUN G. STETSON, Clerk. 
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THE CHESHIRE RAILROAD CO. ET AL. ' 


night pass in safetv, and to guard aeainst 


] . 
— , 7 >. Fy . , . a | ‘ , . . , 
‘ danger and aecidents, but thev failed to do this: that through 
’ ’ : . , . , . : 
¢ se i 4 yay P " ‘ y . ‘ . 
the carelessness and nevilgence of Gdelencants, then agents 
ral Vs} 7. Iligtoan } , t } 1}: 
eh iitt Serv a its. Tiie «il 1 CO bi ™IC?i LC-CaLI Lit Pratap ide 1} aiiif aAcLUALLN (iC'- 
eurred with ereat vigiehnce: that pale was by reason thereol put 
. °} > : — a] > ts , . ele * 
1 great peri of bis life: that, fhaing or being informed that said 
1} . . , ¥ ; } * 4 ° ° 
GOLUWSION Was lrmmipent and apprehending that huis life Was Ib) peril 
Cc I } : —_ - ~ 7 . 
li he remained nn the car where he Was ridin: at 11) thie CXeTCISE 
’ = Pi } } } S| ne. 
Or a Teasohnabdvie adisc®re On aha aque care, conciuded to, and dld. leap 


< 
Irom said train to the ground In order to save his life or escape 


ae 4 1] , : 7 } 
hich actually was a create peri 


4 | ? : } ] _ ’ = 7 y* } ] . = 
Lbat 1h so aQoIng he Was serious l\ hurt li} his person ahd otherwise 
*? ¢] ,* . . } } : ] , +} 
ind permanently injured im body and mind and suffered 
- ae P ] 
> great Ppaih and Was subjected to rreat CX pehse and loss of 
° } : } : F ] > al » ] . ' 
time and money, to the damage of the sald Bucher, as hesavs. 


The \\ rit in this cause Is dated the thirtieth day of April, A. I). 


T } } = . ] 4 | . . . ° . » es 
ISS]. and was dulv entered at the Mav term of this court, A. D. 1881. 

, 5 " . , ¥ . . 
when and where the parties appeared Dy their respective attorneys. 


his cnuse was thence continued to the Oetober term. A. D. 1SS1. 


} } } : } = ——_ 
when, on the seventeenth dav ef October, A. D. 1881, the following 


r } ] ' ] ‘ } af +1 
fhe defendants admit t!] 


betweet Boston and Fitchburg ind thev allea that the 
y Fitchburg railroad operated under a lease a portion of 

cl railway ealled the Vermont and Massachusetts railroad. 
and admit that thie ("hy shire Railroad Company OWT d and operated, 
under another lease from said Vermont and Massachusetts Railroad 
(‘ompany, a portion of said last-mentioned railroad lving between 
Fitchburg and South Ashburnham. They deny that the plaintiff was 
a passenger on board a train of ears run by the Fitchburg Railroad 
Company, and that said last-named company undertook and was 
bound to earry him safely as a passenger to said Boston or that said 
plaintiff, if rightfully in said cars of said Fitchburg Railroad Com- 
pany, was in the exercise of due care, and that through the fault and 
negligence of said defendants or either of them or the servants or 

agents of « ither, cl collision occurred as state d 12) said declara- 
10 tion.or that eith r of said railroad compan = failed to perform 

its dutv in any re spect or Was sullty of carelessness, and that 
plaintiff was injured and suffered thereby, and the defendants allege 
that if the plaintiff was travelling, as alleged by him, and while 


sas . . ' } ? ;  b ; 
travelling was injured, he was travelling on aSunday or Lord’s Day, 


\ 
—. » 4 : 
and not from necessity or charity and In Violation ol the laws of 
: : } : } ri . ; . 
sald ( ommonwealth Ol Massachusetts, and that li he suffered any 


injury it arose from and happened in consequence of his violation 
of said law. | 
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INO. 132. 


THEO. C. BUCHER, Plaintiff in Error, 


vs. 


PLAINTIFF’S BRIEF. 


1. A. RANNEY. for flaints. 


}- BOSTON: 
GEO. H. ELLIS. PRINTER. 141 FRANKLIN ST. 


Supreme Court of the lnited States. 


FITCHBURG RAILROAD COMPANY et AL. 


Supreme Court of the Cited States. 


4 * pe yj 
No. 132 


THEO. C. BUCHER, Plaintiff in’ Error, 
FITCHBURG RAILROAD COMPANY et Al. 


PLAINTIFF'S BRik-f. 


Supreme Court of the ilnitea States. 
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Supreme Court of the Cited States. 


No. 132. 


THEODORE P. BUCHER, PrarntirrF In Error, 
v. 


THE CHESHIRE R.R. CO. & THE FITCHBURG R.R. CO., 


DEFENDANTS IN ERROR. 


BRIEF OF THE DEFENDANTS IN ERROR. 


What is known as the Lord’s day extends in the State of 
Massachusetts from midnight on Saturday to the ensuing mid- 
night — and at the time of the accident hereafter referred to, 
the Gen. St. of Massachusetts of 1860 were in operation, by 
which it was made an offence, punishable by fine, to travel on 
the Lord’s day, except from necessity and charity. 


Gen. Stat. 1860, Ch. &4, Ss. 2, 12. 


From the facts, which, coming from the plaintiff in error. 
are no doubt stated for him as favorably as they can be, it 
appears that on Saturday, August 5, 1876, he being in Rutland, 
Vermont, started in the early morning train, expecting to 
reach North Bennington, Vermont, in time to take the Troy 
& Boston R.R. for North Adams, that he was one half-hour too 
late; that then being told that he could get to Boston by a 
freight train leaving North Adams at 7.22 Sunday morning, if 
he took a carriage and rode 8 miles and then took a mixed 


train LO North Adams: he die SO 5 that he arrived at North 
Adams at 1 | o’ clock th it evening: that at North Adams he 
started at about one or two o’clock Sunday morning for Bos- 
ton, and on this train inet with the accident for which he sues. 

The reason which he gives for starting Sunday morning, 
Aucust 6th, is, that he exnected on Saturday, August oth, a 
letter from his sister, who was il] at St. Paul, Minnesota, stay- 
ing with her uncle, in answer to a letter which he had written, 
as he first States, on the 1dSth July (the month previous | p. 6 |, 
or he is rather inclined to the opinion, it was the 20th of that 
month that he wrote her [ p. 6], or again he thinks it might 
have been “ perhaps as late asJuly 22” [p. 7]. In that letter 
he says: “I directed her to write me at Boston by Saturday, 
the first Saturday of August; that I would be in Boston at 
that time, and would complete arrangements for bringing her 
home or sending for her.” [p. §]. 

This case, in all its substantial facts, has been decided by 
the Supreme Court of Massachusetts upon the testimony of 
the same person, the plaintiff, and that Court held that the 
plaintiff was not engaged im an act of charity or necessity 
under the statute, while travelling from North Adams, in the 
western part of Massachusetts, to Boston, in order to receive a 
letter from his sister upon his arrival in Boston, where he was 
to determine whether he should, to use his own language, 
“complete arrangements for bringing her home or sending 


for her.” 


Ist. The State Courts have put a construction upon this 
Statute of Massachusetts in this very case, following previous 
decisions, and this decision has also been subsequently followed 


and approved. 


$j 


In Bucher v. Fitchburg R.R. Co., 131 Mass. 156, Enpicort, J. 
in delivering the opinion of the Court says: “In order to con- 
stitute an act of c.arity, such as is exempted from the Lord’s 
day act, the act which is done must be itself a charitable act. 
The act of ascertaining whether a charity is needful is not the 
charity. . . . . No previous neglect to obtain the requi- 
site information on a previous day creates a necessity for ob- 
taining it on the Lord’s day. If it were held otherwise, a 
man, having an important necessary duty to perform, might 
wilfully neglect to perform that duty throughout the whole 
week, and conclude to do it on Sunday, because it was an act 
necessary and proper to be done. In the case at bar, it is not 
sufficient that it was more convenient for the plaintiff to post- 
pone his travelling to obtain the letter from his sister in order 
that he might perform his private business. In McGrath v. 
Merwin, the plaintiff was repairing a wheel pit on the Lord’s 
day,and it was said in the opinion, ‘ The only reason for doing 
the work on the Lord’s day was that the defendant was doing 
a large business, employing many hands, and the work done 
on the occasion wouid obviate the necessity of stopping the 
machinery in future. The whole import of this is that it was 
more convenient and profitable to repair the wheel-pit on the 
Lord’s day than it would be to do it on any secularday. This 
does not make it a work of necessity within the Statute.’ The 
same duty of ascertaining whether an act of charity towards 
his sister was to be done had been resting on the plaiutiff for 
two weeks. It would be an extraordinary proposition that he 
would be justified in doing an act on Sunday which he could 
have done equally well on any previous secular day within 
that fortnight, and which he had postponed because he con- 
sidered it subordinate to his secular business. Suppose he had 


1] ] 
travelled the 


previous Sunday, in order the sooner to finish 


his business and reach Boston and obtain this letter. it could 
] } ] } } 4 . - : . } . , 

not be contended that travelling on the previous Sunday was 
; r | re oo 4 : . 1. ; - ’ | P 

an act of charity.” ete. It is apparent that the plaintiff s duty 


to his sister was made subservient to his secular business. 
This ease followed a lone line of cases in Massachusetts. 
which established the same doctrine. 
- ’ 17 7 
Jones ». Andover. 10 Allen. 18. A man ecannot travel on the 
a a Bie 
evening of Sunday to supply meat to customers although his 


master was sick in bed Saturdav and had avreed to supply 


Stanton v. Metropolitan R.R. Co., 14 Allen. 485. Where the 
plaintitt travelled from one city io another on a Sunday to 
visit a stranger, a friend of his companions. 

Commonwealth v. Sampson, 97 Mass. 457. The gathering 
of sea-weed on a beach on Sunday, when the next tide might 
carry away this sea-weed, was held not a work of necessity or 
charity. 

Commonwealth v. Jossely ide Q7 Mass. ga8 Hoeing Crops 
held not a work of necessity or charity, though the crops were 
in bad condition and suffering for want of hoeing. 

McGrath v. Merwin, 112 Mass. 467. Cited by Judge Enpr- 
coTT., in his opimion delivered in this case in the Supreme 
Court of Massachusetts. 

Smith v. Boston & Maine R.R., 112 Mass. 490. One who 
travels on the Lord’s day to ascertain whether a house, into 
which he intended to move the next day, has been cleaned, Is 
not travelling from necessity or charity. 

Davis v. Somerville, 128 Mass. 194. Where a person at- 
tended a funeral at Mt. Auburn and returned by way of 


Charlestown to call upon her sister-in-law, she was held to be 


breaking the law. The Judge says: ‘* Whatever inconven- 
iences might result at the present day from the literal and 
general enforcement of the Lord’s Day Act, and whatever 
hard cases may have arisen under it, it is still the law of the 
land to be judicially interpreted and administered according 
to its true intent and meaning, and upon the same rules as 
would govern us in the interpretation of other statutes. 

And it has been decided in Johnson v. lrasburg, 47 Vermont 
28, that the necessity must actually exist. An honest belief 
that it Is necessary is not sufficient. 

Other cases have arisen since the decision in the case under 
examination, 

Wallace v. Merrimack River Nav. Co., 13A Mass. 95. 
Day v. Highland Street Railway, 135 Mass. 113. 
Read vy. Boston & Albany R.&. Co., 140 Mass. 199. 

Two other cases may be referred to, where the Court decided 
that the plaintiff was not violating the statute. 

In Cronan v. Boston, 156 Mass. 384. The Court said there 
was evidence for the jury that Cronan was travelling on the 
Lord’s day solely for the purpose of visiting a sister, whom he 
believed to be ill, and who was, in fact, an invalid. 

In Baker v. Worcester, 159 Mass. 74. The plaintiff had 
made a social call and was walking home, and it was held he 
was not a traveller. {This was thus decided by a majority of 
the Court. | 


2d. The United States Courts are bound to follow the de- 
cision of the Supreme Court of the State upon the construc- 
tion of a local statute, where those decisions have been uniform. 

In Burgiss v. Selignan, 107 U. S. 20, 33. The opinion 


states that “since the ordinary administration of the law is 


earried on by the State Courts. it necessarily happens that bv 


the course of their decisions certain rules are established which 
become rules of property and action in the State and have all 
the effect of law, and which it would be wrong to disturb. 
This is especially true with regard to the law of real estate 
and the construction of State Constitutions and Statutes. 
Such established rules are always regarded by the Federal 
Courts no less than by the State Courts themselves, as author- 
itative declarations of what the law is. But where the law has 
not been thus settled, it is the right and duty of the Federal 
Courts to tollow their own judgn.ent, as they also always do 
in reference to the doctrines of commercial law and general 
jurisprudence. When contrac:s and _ transactions have 
been entered into, and rights have occurred thereon under a 
particular state of the decisions, »r when there has been no 
decision of the State Tribunals tee Federal Courts properly 
claim the right to adopt their own interpretation of the law 
applicable to the case, although a different interpretation may 
be adopted by the State Courts, a7/er such rights have accrued. 
But even in such cases, for the sake of harmony, and to avoid 
confusion, the Federal Courts wili lean towards an agreement 
of views with the State Courts, if the case seems to them 
balanced with doubt. Acting on these principles, founded as 
they are on comity and good sense, the Courts of the United 
States, without sacrificing their own dignity as independent 
tribunals, endeavor to avoid, and in most cases do avoid, any 
unseemly conflict with the well considered decisions of the 
State Courts. 

Among the many authorities which support the above prop- 
osition as it regards the construction of a State Statute, we 


will cite a few :— 


oe 


Sumner v. Hicks & al, 2 Black, 55%, 534. Mr. Justice SWAYNE, 
giving his opinion, says: “In cases like this, involving the 
construction of a State Statute, this Court is governed by the 
judgment of the higher judicial authority of the State.” 

Lefiingwell v. Warren, 2 Black, 599, 603, the same learned 
Judge says: ‘* The construction given to a Statute of a State 

by the highest judicial tribunal of such State, is regarded as a 
part of the Statute and is as binding upon the Courts of the 
United States as the text. 

In Rowan v. Runnels, 5 Howard, 134, 139, Chief-Justice 
TANEY in his opinion, says: “ Undoubtedly this Court will 
always feel itself bound to respect the decisions of the State 
Courts, and from the time they are made will regard them as 
conclusive in all cases upon ihe construction of their own con- 
stitution and laws. But we ought not to give them a retro- 
active effect.” 

In Ohio Life Insurance & Trust Co. v. Debolt, 16 Howard, 
416, 451, the same distinguished Judge says: “It is true 
that this Court always follows the cecision of the State Courts 
in the construction of their own Constitution and laws. But 
where those decisions are in conflict this Court must determine 
between them. He subsequently refers to the case of Rowan v. 

tunnels, and quotes with approbation the language above cited 
from that case.” 

In Pease v. Peck, 18 Haevard, 995. 598, Mr. Justice GRIER 
says: ‘In all cases where there is a settled construction of 
the law of a State by its highest judicature, established by ad- 
mitted precedent, it is the practice of the Courts of the United 
States to receive and adopt it without criticism or further, 
inquiry. 

In Douglas v. Pike, 101 U. 8. 677, the present Chief-Justice 


. Lys : i A = ie ule we treat the const ruction. which the 
highest Court of a State has given to a Statute of the State as 
part of the Statute, and govern ourselves accordingly — and 
uotes with approbation ChiefJustice Taney’s language in 
Rowan v. Runnels. 

See also Meade v. Beale. Taney ’s Decisions, 339, 360. 

Here we have a construction given to the Statute by the 
State Court in the very case under consideration, unless we 


, : ; 
err 10 OUFr VIeWs upon the next point. 


od. Thi plaintiff presents substantially the Same case 


which was presented to the Supreme Court of the State and 


upon which that Court gave its decision, and the opinion in 

. . + ,* } . . ” . * 

that case would be just as applicable to the facts found in this 
case. 

The Tasmétstt an< he had latter f ] ic ** sicter | aa 

i¢ piaintii Says, be Had a ietter Irom LIS Sister, WOO Was 


at Minnesota, stopping with an uncle, where | sent her for her 


health a vear previous.” “She was very ill, and expressed in 


. 


| “ } _ . r 
her letter that she preterred to be brought home to die | p- J 


“T wrote her back that if she would prevail on her cousin to 
bring her as far as Chicago | would meet her there and bring 


her the rest of the way; or, if he preferred, to go clear through 


to Philadelphia, | would be very glad, because my business 
was such that it was disadvantageous to leave mv field anv 


longer than 1t waS necessary. | p. 6 |. This letter in answer 


to her’s was written “‘ about the 15th of the month [July], or 
it may have been later than that date. Iam rather inclined 
to the opinion that it was the 20th of the month [July], (p. 
6). Subsequently, in his evidence, he says: ‘* The probabilities 
are that it was the 20th or 21st, the reasonable probabilities,” 


[foot of p. 6]. Again, “it was likely the 20th or 22d,” [p. 7]. 


Then he wrote his letter on July yy A | p. 7 |. He directed 
her in this letter to write him at Boston by Saturday, August 
5th, and that he ** would be in Boston at that time and would 
complete arrangements for bringing her home, or send for 
her ‘i 

It is to be remembered that if there was any immediate or 
special necessity for a communication with his sister, a com- 
munication could have heen had with ber in a few hours time 
by telegraph, | see page §]. 

But leaving aside the opportunity for telegraph communica- 
tion, and supposing he expected the answer to his letter, 
whether written on the 15th or 22d, on the 5th of August, on 
receiving this answer he was only then to defermine whether 
he would go for his sister or not. It is a very different case 
from what it would have been if he had received a telegram on 
Saturday morning while he was at Rutland, that his sister re- 
quired him to come at once. ‘The only difference between the 
evidence in the State Court and in the United States Court is. 
that in the State Court his testimony was that he wrote on the 
15th July and in the United States Court he is uncertain, but 
thinks that the reasonahl probabilitie s are that it was the 20th 
or 21st, or it was likely the 20th o1 22d. In either case there 
was a fortnight in which, if there had been a necessity, he could 
have left for St. Paul. The Judge's opinion in the Massachusetts 
Court would be equally applicable to the facts as stated in the 
U.S. Court. Now, he received the answer to this letter on the 
Tuesday after the accident, brought to him from Boston, but 
what it contained we do not know. It may or it may not 
have required him to make a journey to the west. She may 
or may not have told him that her cousin would accompany 


her to Philadelphia. 
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and he further ruled and determined that the proper duty payable 


WILLIAM C. ROGERS ET AL., &€. d 


upon 951,010 pounds, of said sugar, sO as aloresald Imported Oh Salt 
bark “ David Bugbee,” was 2} cents pe r pound; whereas the defend- 
ants, on behalf of the plaintiffs, claimed and insisted that the true 
duty assessable thereon according to the laws of the United States 


; ; 
its po r pound, whic I Was 
i 


t 


in such cause made and provided, was 2 cent 
ar rate of duty collectible if the Dutelh standard in eolor alone 


were to be taken as the test, without regard to the polariscope. The 
bier collector further ruled and determined nD re te rence to 2,942 
pounds pone of said sugar, so as aforesaid imported on said bark 

David Bugbee,” that the true rate of duty which should be assessed 
thereon was 2 cents per pound ; whereas the detendants, on behalf 
of the apg claimed er the true rate of dutv to be assessed, 
according to the laws of the United States, was 1? cents per pound 
if thie eolor Oo] ’ the sugar, according LO the 1) ag ly Stahaard ih ¢ ()] 
wis alone Lo be taken as the test: and the said plaintiffs were 
obliged LO pay and did pay Lo the sald colleetor. on or about thie 
20th day of Mav, 1881, in order to obtain possession of said sugar, 
the duty thie reon. aceordin Yr TO the said deeision of the said colleetor 
atl thie rates aforesaid. 1} all the eases herein bi hore ivVerre if was 


= 1} ee. Lier a] nelai +} 
‘ialmed DV Sala coliectol and admitted bV the delehndants that the 


‘ 
baat , ?» > 7» ‘1? ] hye ‘ peartal ", rvicl } +} ee? >e) | | a >t \ 
CUTS pel poullad, When SO ascertalned, SNOUId De TMCreascad DOV LWenLV- 


7 Y . rrr . ; . . . -_.. 
five per centum thereof. Thereupon the detendants did. on behalf 


of these plaintiffs and as their agents and in pursuance of the laws 
Oj the lL nited sstates 1D suc hy Case made and 1] Vid | ay ore or at 
the time of the payment of thi duties aforesald, make ind deilvel 
to the said collector a protest In writ Yr sighed by the defendants 
setting forth distinet] V and specifically this frounas OF Obyecilan to 
the amount claimed by the United states, Phe said fefendants did 


: 
| / } } halt ; : lay , ++ - bya? Tt ? i ’ mrmtoar fi » 6) : ? ‘yr? 
aimU, Ulli rt ict id Ol the - serene i SJe WILhID itil qaVs ch itel Liit aA~CU!] tadlit- 


ment and iquication by the proper othicers Of the customs of tiie 
baat _ -o l- 6 Re 7" 
quties Upon said SULATS imported | Lyn Mm) Sald Dark David Bugbee, 
4 
1] . . P ] . ones S45 
five notice Ih writing to the said eollector on each entry, si LLIN 


+ | ¢ | } . = fe 1] . ] =” > i. . 
forth therein distinetly and specioicalty the grounds of LHeIr ObDTeC- 
; 
i 


tions thereto. ‘They did in lke manner, within thirty days after 
the date of said ascertainment and liquidation, appeal therefrom to 
the Secretary of the Treasury, and the said Secretary of the Treas- 


ury rendered his decision upon said ap pes adversely to the plain- 
tiffs and contirmed the deci ‘Is1oONn ol the sald collector. 

10) The said protest and appeal were made and taken by thi 
detendants in obedience to the instructions of these pia ntifis 

and in accordance with their own written agreement, which instrue- 

tions and whic h written agreeme ht are containe “ 1 the Corre spond- 

ence between the plaintiffs and defendants, of the material portions 

of which copies are hereunto annexed and marked Exhibits | to 15, 

both Inclusive. In sald exhibits the sald polariscope test is hieh- 

tioned and deseribed as the dry test 

Third. Thereupon it became and was the duty of the d fendan 

as such agents, within ninety days after the sa id lecision of the Sec- 

retary of the Treasury, Lo bring suit against i collector for the 

recovery of the difference in the amount between the duties so paid 
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Plaintitis 10 Di f¢ ndants. 


Marcu Stn, 1881. 
Of course, vou protest against the marking up in dry test in the 
‘| Uinica as well iis the Angelita. 
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Detendants to Plaintiffs. Exhibit 14. 


> > 0. ) 
Messrs. Benj. Burgess & Sons, Boston. 


(GENTLEMEN: We presume vou have in mind the “ Santiago's 
cargo centrifugal “ Angelita” which arrived here July 6th, ISSO, the 


} . } 
most Of Wiilchl Wis ralsed on po 
1’ j | { Privy .? i? . 117 ‘ prarmnet thea (t, L742 7° 9) PF } fo ei . Ii > SPASOT]) 
yaad TPLETTTIUiic 4iv ele chill ‘ Lil rPOvVerhnmMent lh ( 1¢e —¢ . 


Plaint, Ke in Di te niants. kK hahit No. 15. 
JUNE 20, 1881. 
We have vour favor of the Sth, 11) which you say, “We 
you have in mind the Santiago’s cargo centrifugal Angelita which 
Arrive d July (>. ‘SU. thi most oft whieh Was raised Ol} polariscope test 


one-fourth and 25 per cent. above the legitimate rate of duty on 
; ? | | — 2 : “ . “— : 
Dutch standard, and will commence suit against the Government 


The cargo you refer to did not pay at all, as we understand, duty 
above the Dutch standard, it having just escaped Ol} dry Lest. 
(Of course. we must not let any of our cases eSCape due attention. 
We attend here to all our Boston eas 5. and enter suits as fast as 
hey come around, and we suppose you can do the same as our agents 
11) New York Are we riglit § me ase look into every CuSse and keep 
us tim I\ Informed, and whether there is anvthing for us to doa 


everett P. Wheeler, being duly sworn, says that he is one of the 
Ltorneyvs fol thie pla ntiits mn the above-entitled action, and that the 
revoine | is true to his own knowledge, except as to those 
li ers tl - leo 1) formation and belief and 
s Os s ves it to be true Ife further savs that 
reason wh s vel is not made by the plaintiffs is that 
! s either of them within the citv and county of 
New York, in which county deponent resides, and that the grounds 
of lis information as to the matte is stated in sald complaint are 
he ¢ yo] - respon renee thie reln referred to, the entries at 
New York custom-house, and the opinion of the supreme court 
| In ment 
EVERETT P. WHEELER. 
Sworn to this dd dav of Januarv, —, before me— 


SEAL. | EDWARD H. H. FORDER, 
Notary Public. Kinas (0. 


16 (endorsed :) U.S. cireuit court for the southern district of 
New York. Benjamin IF. Burgess and Walter Burgess against 


ariscope test one-fourth cent and 25 
per cent. above the legitimate rate of entry on Dutch standard, and 


) 


presume 
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Benjamin F. Bowerman and Henry A. Bowerman. Complaint. 
MeDaniel, Wheeler & Souther, plaintiffs’ attornevs, Oo & 10 Pine 
street, New York. Due service of a COpy of this complaint Is hereby 
admitted. January 4,1885. Edmund Coftin, Jr., def’ts’ att’'y. U-S. 
circuit court. Filed Aug. 8, 1884. Timothy Griffith, clerk. 


17 United States Circuit Court for the Southern District of New 


York. 


BENJAMIN F. BurGess and WaLterR BURGEsS 
against 
BENJAMIN EF. BoweERMAN and Henry A. Bowerman. 


The defendants in the above action answer the complaint herein 
upon their information and belief, as follows : 

[. They admit that the plaintiffs are and were at the times men- 
tioned in the complaint copartners doing business under the firm 
name of Benjamin Burgess and Sons, and citizens of the State of 
Massachusetts. They allege that they have no information sufticient 
to form a belief whether the person named as plaintiff herein under 
the name of Benjamin F. Burgess is the Benjamin Burgess named 
in said firm name, but they allege, On ther ay lef, that if he 1S that 
person the person named therein as Walter Burgess is not his son: 
and whether said Benjamin IF. Burgess be or be not the Benjamin 
Burgess named in the said firm naine, they allege, on information 


} 


and belief, that the said plaintiffs were at the times mentioned in the 
complaint carrying on their said business in the name of an 
1S alleged partner, who was not interested in the same, without 
the consent in writing of such person or his legal represent- 
atives, and that such business was so conducted in violation of 1 
laws of both the States of New York and Massachusetts 

Il. The defendants, further answering, admit that they are and 
were, during the times mentioned in the complaint, copartners doing 
business in the city of New York and members of the firm of Bow- 
erman Brothers, and that they are and then were citizens of the 
State of New York. 

They allege that their business, which they are and then were 
conducting, was and is that of sugar brokers, consisting in the 
negotiation of sales of sugars which belong to other people, the col- 
lection of the proceeds of such sales, the payment out of such pro- 
ceeds of any charges upon the goods sold for duties, freight, storage, 
or other incidental expenses, and the transmission of the remainder 
of the proceeds of such sales in accordance with the instructicns 
which they receive from the owners of the same. 

That when such goods were or are sent to them from places out- 
side of the United States and are sold to be delivered within the 
United States so as to be liable to duty it 1s and was an incidenta! 
portion of their business to employ a custom-house broker to see to 
the formal entry of the sugars and the liquidation of the duties upon 

the same, for which service a charge is made by such custoim- 
19 house broker and deducted by them from the proceeds of the 
sale as an incidental expense. 
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her of said defendants was a lawver 


That durin O such times neither of sal 
orin anv ¥ authorized to practice in the courts of the United 
States nor any court, no! s any person so authorized to practice 
connected in anv manner with the firm of Bowerman Brothers: that 
the ] fire of f Pytys CSS SQ conducted by bowerman brothers Was 
during ail OF those tlmes Well KNOWN to the plaintiffs, and they also 
well knew that one of the defendants nor of said firm claimed to 
ay ath) yr 7 | f w 1} lLorhy 
And. furt nswering the complaint. these defendants admit that 
on or about the 25th day of January, 1SS1, certain sugars were im- 
ported to this mitryv ohh the ste amship Santiago, amounting 11) 
to 1A1L5SA76 ss pounds welght, and the firm of Bowerman 
‘ () ~ f 0 re f thie Same, to e@entel thie Hr) 609) thre 
. ise} e cltv of New York. to aseertain the duties 
t | <A) ler instructions from the firm of Benta- 
ure dS it of the proceeds of such sale to pay such 
- rHIt ¢ raves, storag and other incidental Ci- 
mepmses (| CO} }]~- to themselves of one-haif of one pel cell 
I | | amo Lyit bi1Zea UPON the sale as the entire compen- 
Clist rservices connection therewith, and to remit 
Lhe proce -of such sale tosaid niamin Burgess and 
Sons: that. under said instructions. thev did receive sald ship- 
2) rie the Poth day of J larv, ISS1, entered the same 
the | - stom-| <¢ in the port of New York 
, ] f re duties thereon and sold the 
: . rom said Benjamin Burgess and Sons 
Li . i = | (j rol be follows 
SSI. keb. 1] eee Fe ee co 
rere STi 2) OOO OO 
u TL ee 15,9092 97 
| > ere paid as follows 
ISS Ie 3 ; fe ae ee ee 89 785 YP 
1] ee ee oe QTR OO 
) a oe ste . ».O044 48 
Meh 10 aa 2,004 16 
\ccounts of the sale and disposition of the proceeds of sale was 
ndered » 4} (ess al d Sons on the Sth day of March. 
iss A Cs I mere innexeqd marked Schedules A ana 
>. Md O1 pt) Nien ISS sald pialntiills remitted to the de- 
repndants the | cr e to the Wrimn of Bowern: 1} brothers Upon 
thos Ace lis i $1971.42 iui settlement of thie Sale that 
f im (* i y the detendants for their entire services 
1 the l r was St]! ff S402.14. and that afte r thie Sth day Oo! 
Mareh, ISS1,1 , r thing of value belonging to the consignol1 
of said goods nor to the firm of Benlamin Burgess and Sons. in 
eonnection with this shipment, remained in the hands of these de- 
fendants:; but the transaction was complet d, all the services which 
the defendants had been,employed to perform in regard to 
2] those goods had been rendered and paid for, and the account 


, ? } } 
‘ ot ‘ as? + é e | 
Was Stated, aces pte Gg, and ¢ losed. 
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The defendants further admit that at the time of such importa- 
tion and previous thereto a question had arisen in regard to the 
proper test of that class of Sugars Ith the calculation of duties; that 
the question involved an amount In regard to a part of the sugars 
so received by them by the steamship Santiago of one-quarter cent 
per pound and 25 per cent added. 

That the collector of the United States custoin-house did require 
the payment of this amount in addition to the duties admitted to 
be legal, and at the time of payment the custom-house broker em- 
ployed by the defendants did make due protest as required by the 
laws of the United States, and give formal notice thereof and appeal 
to the secretary of the Treasury, \\ ho decide d sald appeal adversely 
LO the Importer and confirmed the decision Ol sald collector, such 

lered on the 15th day of April, 1881; that full 
clven by the defendants to the 


done: that the def nad- 


decision being ren: 


Information of thie se severa 
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duties so paid, nor any part 1 


any such thing, nor were they ever furnished with anv money or 
ne services ol anv attorney 
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IS -ENJAMIN F. BOWERMAN ET AL. VS. 
plaintiffs In regara tf » the subj et-matter other than that hereinabove 
pecified 

Lnd, further answering, they deny, on information and belief, that 
the plaintiffs have been damaged by any acts of the defendants or 
by any nevgiect ol the dete ndants rm anv amount whatsoever. 

(nd. further answering the said complaint, so far as the first 


f action is coneerned, they say that they have no knowledge 
rd te the facts and eircumstances therein al- 


or wtort L1On 11 red; 
leged except as above specified, and therefore they deny the same 
exeept as herein admiitte d. qualified, or otherwise answered. 

III. They further allege.on information and belief, that in accord- 
oak with th O usage in the State of New York they could 
not have empl 1. responsible attorney, solicitor, or proctor LO 
have commenced suits for such alleged overpayments of duties 
without paying him for his services and making themselves hable 
for his reasonable compensation in that regard in an amount ex- 
ceedh (y thi total Commissions so charged for thi business above 


. ? ] } - ° » ” a . 
tioned, and, possibly, to the amount of the entire alleged over- 


nd that the plaintiffS’s knew or might have known 


25 [V. And, answering the second cause of action alleged in 

the complaint, these defendants re peat all the allegations of 
this answer heretofore set forth: and, further answering, they admit 
lav of March, 1SS1, certain sugars were 


that on or about the 1 | 
on the bark “ David Bugbee,” amount- 


imported into this count: 
Ing In all to 1,080,596 gross pounds in weight, and the firm of 


Dow rman broths rs were requested to recelve the same, to enter 
} . } j _ > ] 7 ‘ Y ' 4 . 3 ’ . ii 
Them in the custo -hous In the eitv of New York. to ascertain the 


duties thereon, to sell the same under instruetions from the firm of 
Benjamin Burgess and Sons; out of the proceeds of the sale to 
pay such duties as well as freight charges, storage, and other inei- 
dental expenses and a commission to themselves of one-half of one 
per Ce nt. Upon the total amount realized upon the sale as the entire 
compensation to themselves for all services in connection therewith, 
and to remit the remainder of the proceeds of such sale to said 


Benjamin Burgess and Sons: that under said instructions they did 
receive sald shipment upon the 17th Mareh, 1881, entered the same 
In the United States custom-house in the port of New York, ascer- 
tained and had liquidated the duties thereon, and sold the goods 
Instructions from said Benjamin Burgess and Sons; that said 
i paid for on May 18, 1881; the duties upon 
the same, amounting to SZOS0U2. 21, were paid on or before June 16, 
ISS]: aceounts ot the sale and disposition of the proceeds were 
rendered to Benjamin Burgess and Sons on the 16th dav of June, 
ISSI, of which copies are hereto annexed, marked Schedules 
25 Co and I), and on the same day the firm of Bowerman 
Brothers remitted to the plaintiffs the balance due upon 
those accounts of 83,555.45 in full settlement of the same. 
That the total amount of the commission charged by the defend- 
ants for their servicesin the matter was the sum of $407.71, of which 


amount the plaintiffs demanded and received from the defendants 


ele 


, y-rTy i co { 
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Importer and eonfirmed the decision of said collector, such decision 
1 ° ’ , ’ ‘ — ] . 7 . y 1? soe & > ey 
being rendered on the 27th May,1581; that full information 

. ~ ; ] ° ss) "cy > oe 1, : : » +3 . ? 1; 7 

ZO of these several acts was given to the pialntilis immediatels 


i 
after the same were done; that the defendants and neither of 
them were ever employed by the pli alntiffs or en ee Lo 
bring suit against anybody for the return of the duties s ) pal id nor 
any part thereof, nor were they evel baad to-do any suc h thi bg, nor 
were they ever furnished with any money or thing of value with 
which to employ the services of any attorney in any suit or action 
at law with a view to recover any excess of duties required by the 
collector to be paid upon these goods. They deny that they ever 
made any agreement In regard to this shipment other than that 
stated. 

They deny, on Information and belief. ron thre plaintif ffs have 
been damaged by any acts of the defendants or by any neglect of 
theirs In any amount whatsoever. 

And, further answering the said complaint, so far as the second 
Cause of action is concerned, they say they have ho knowledge or 
Information in regardito the facts and circumstances therein alleged, 
except as above specified, an theretore they de ny the same except 
as herein admitted, qualified, or otherwise answered. 

V. They further allege, on information and belief, that, in accord- 
ance with the general usage in the State of New York, they could 
not have employed a responsible attorney, solicitor, or proctor to 
have commenced suits for such alleged overpayment of duties with- 
out paying him for his services and making themselves hable for 

his reasonable compensation in that regard in an amount ex- 
yA ceeding the total commission so received “ them for the 

business above mentioned and possibly to the amount of the 
entire alleged overcharge, and that the plaintiffs knew or might 
have known this. 

VI. And, answering the third cause of action alleged in the com- 
plaint, these defendants repeat all the allegations of this answer hereto- 
foreset forth; and, further answering, they admit that on about the 
6th day of September, 1881, certain sugars were imported into this 
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or thing of value with which to emplov the services of any attorney 
in anv suit or action at law with a view to recover any excess of 
duties required by the collector to be paid upon these goods. They 
deny that they ever made any agreement in regard to this shipment 


other than that stated. They deny, on information and belief, that 


? } ; 7 } } , 
the plaintiffs have been damaged by any acts of the defendants o1 
} . . ee ; —— — 
by any negiect ol theirs In anv amount whatsoever. 


: : ad a “a — 
And, f urther answerin cy the sald complaint, SO iar aS tile third 
Cause of ac tion is eonce red. t eV say that thev have no knowledge 


or information in regard lo “th facts and circumstances therein 


s s 


} 7 | » : - » fo } ] . . >> + ' , ] , ‘ . 
alieged except as above specified, and therefore they deny the same 
al | 8 io 2 er ret a 
except as herein admitted, qualified, o1 oLvhnerwise answered. 
‘>, ) - * . . ri . a = ’ +5 , , ] I, ] 
30 VII. They further : ege, on Information and Dbellef, that 


1 acecordan Ice with thee redie ral usave 1h the State ol Ne W \ ork 


, : = » . ’ : } 4 ' + . 
thnev could not have employ (il a Te sponhisibie attorney, Solieitor,. or 
. 1} . . 
Procvol LO DAVe commenced Sults for such ailleved OVerpavmMecnt Of] 
, . } . hy} 1,3 . ” me. ._- , 
 - : zi vy " ‘ a | Was ‘ . ; Demat s: ‘ >> “y L* ¥ . ? 3 , 7° . 
PEPER Lor Without paving Lith) 1O! ijiic =eTvices cLiliql PARTY CLEC LIISCILVeCS 
? 1. } j : . ~ = . . . or ] : ] . . 
hadbie Io] his reasonavie COT nsation in that regard 1n an amount 
ee . 4 4 ] . . . " , ; | . j . . 
CXCeCeCaINe the LOtaL COMMISSION so rec ived OV Laem for the DUSITDess 
] . + , > 4] _ 1} 
above mentioned, and possibly to the amount of the entire alleged 


overcharge, and that the plaintiffs knew or might have known this. 
Wherefore the defendants pray that the said complaint may be 
distnissed, and that they have their costs of this defense 
EDMUND COFFIN 
Atty for is tts 
Office & post office address, No. 4 Pine St., N. Y. C. 
. 
STATE OF NEW YORK, 
Cit) and County of Ne ij York. } 


Henry A. Bowerman and Benjamin F. Bowerman, being duly 
sworn, saith “_ they are sei defendants above named, and that 
thev have read the foregoing answer and know the contents thereof, 
and that the same is true, to their knowledge, except as to the mat- 
ved on information and belief, and that 
eve them to be true. 

HENRY A. BOWERMAN. 
B. F. BOWERMAN. 


ters therein stated to be all 
as to those matters they b 


ie 
y* 
i 
i] 


ol Sworn to before me this 8th day of February, 1883. 
[L. s. ] ISIDOR GRAYHEAD, 
Notary Public, N. Y. Co. 
(Endorsed :) United States circuit court for the southern district of 
New York. Benjamin F. —, and Walter Burgess against Ben- 
jamin F. Bowerman and Henry A. Bowerman. . Exhibits, separate 
copy. Answer. Edmund Coffin, Jr., attorne v for defendants. Office 
and post office address, Nos. 4 and 6 Pine street, New York city. To 
McDaniel, Wheeler & Souther, attorneys for plaintiffs. Reed Feb’y 
10. Admitted service. U. S. circuit court. Filed Aug. 8, 
Timothy Griffith, clerk. 
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5 45" Judaqment. Sept. Mth, LSS-4. 


.* . ‘ j a 5 | ° P + - , . . . 
Cireult Court of the United States for the Southern District of 


New York. 


WirtrtramM C. RoGers and Francis C. Wetcu. as Assignees of Benia- 
min F. Burgess and Walter Burgess, 
is, 


BENJAMIN F. BOWERMAN and IHlenry A. BowERMAN. 


1884, Jan’y 16, verdict of jury_....-................. 36,105 77 
Interest thereon to the : ibov e date ae LN en eee Poi ld 


r S| S| ; 
| 11S Cause be ing at ISSUufé ana rey iiariy rail i Uy) 1} the Caiechnaal 
My I 
] ] — — : } | at + ] } 
Oo] Is court ana recuiarly noticed Io! Lrla Uy Don pal es, ana tlie 


issues having be 1) tried before the Hon \\ illiam J Wallace. elreuit 
. and a iury at a ateted taren hold ot the United Siaice eaust 
Ce, and ra Jury at «ck sta er term pmeiad it at hited : ates COUTL- 


yudag al | 
house, In the citv of New York, on the 16th day of January, 1854, 
and the jury having rendered a verdict in favor of the then plain- 
tiffs, Benjamin F. Burgess and Walter Burgess, and against the 
defendants for six thousand one hundred and five ;,{, dollars, and 
the defendants having thereupon moved for a new trial of the said 
action before the same judge, who denied the same, and an order 
having been entered and filed the Sth day of March, 1854, 


OO substituting the said Wilham C. Rogers and Francis C 


Welch, assignees of said Benjamin F. Burgess and Walter 
Burgess, as plaintiffs herein, in their place and stead, and their 
costs having been dulv taxed on notice at the sum of eightv-eight 
dollars and fifty-one cen 

Now, on R101 - in of Wi} heel r & Sout her attorneys for the plaintiffs 
it is ordered, : oe d, ind decreed that said } laintiffs. William ¢ 
Rogers and eons C Welel 1, as assignees of Benjamin F. Burgess 
and Walter haieie ss ae judgment in their favor against the de- 
fendants, Benjamin F. Bowerman and Henry A. Bowerman, and of 
them do reeover the sum of six thousand three hundred and forty- 
two dollars and ninety-four cents, being the amount of said verdict 
with legal interest thereon from the date thereof to this date, to- 


gether with the sum of eighty-eight dollars and forty-one cents costs, 
taxed as aforesaid, amounting in the aggregate to the sum of six 
ousand four hundred and thirty-one dolla hirty-fiv 
and that said plaintiffs have execution therefor. 
Judgment signed this 10th day of Septem! 


| TIMOTHY GRIFFITH. Cl. 
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> . > P al Pas ban4 Ci 4) 
Oi (Endorsed:) Circuit court of the United States for th: 
: : ; ’ 4 Toil; ’ |? ‘ ’ ] aon , m 

southern district of N. Y. William C. Rogers and Francis 


—_ A 


BOWERMAN ET AL. Vs. 


&e., against Benjamin F. Bowerman and 
Judgment. Wheeler & Souther, attorneys 

New York. Verdict, $6,105.77 ; 1nter- 
ts. SSS.41—S86.4381.55. UU. S. eireuit court. 


; . fo | - Son oe o } sis 
ter ae Llimothyv Grriihith, clerk. 


ithern District of New 


January 16, 1SS4, at a stated term of this 

thie city of New York, before the Hon. 
uit judge of the United States, appointed to 
rding to the form of thie statute in such Case 
aforesaid issues, so joined as between said 
more fully appears, came on to be tried by 


> 
. 


and sworn for that purpose, the said plain- 
vy Everett P. Wheeler, Esq., their counsel, 
“Imund Cothin, Jr., their counsel 


] + ] ] } a ’ } _) ~~. Re 7 a. _ 
rial the defendants’ counsel did take and 
+ 4] - y > . : . ] 
ns to the rulings ol the court in the ad- 
} {3 } ee 24 , 
evidence iiecred bv and On behalt ol the 
ha _ 7? cy > } — . h > 7 lot t t } , 
relusing to dismiss the compialh Or the 
verdict In favor of the defendants and in 
; ° , ? 4 } ] santa ° 1] £ -} : a - 
avor of the plaints; all of which excep- 
I ‘ .4 i i \ “| pW. 
ae 4 — ee re 1 ¢} -hib} 
L12) Lie issues on thelr part, read the ex 11D1ts, 
} 4 , 7 7 4 7 , . } 
xed to the complaint, and which the de- 
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WILLIAM C. ROGERS ET AL.. &¢. oo 


Sworn to before me this 17th day of September, 1854. 
[SEAL. ] JOHN S. DERBY. 


(Endorsed :) U.S. Supreme Court. Benj. F. Bowerman et al., pl’ffs 
in error, v. Wm. C. Rogers et al., defts in error. Bond. Dated Sept. 
17, 1584. Approved as to form «& sufficiency of sureties. Wm. J. 
Wallace, judge U.S. cireuit c’t. U.S. circuit court. Filed Sep. 18, 
1S84. Timothy Griffith, clerk. 


67 UNITED STATES OF AMERICA, 88: 


To William C. Rogers and Francis C. Welch (assigns es of Beniamin 
I’. Burgess and Walter Burgess), Greeting : 
You are hereby eited and admonished to be and appear at a Su- 
t of the United States to be holden at Washington on 
Monday of Octobe r. elght hn , : 
Oa writ of error filed in thy clerk o office f , ? 
court of the United States for the southern district of New York, 


- a > : . ‘ > : . i oe a : } 
wherein Benjamin F. Bowerman and Henry A. Bowerman are plain- 


A 

an . _ . «¢ } , s cy } ; F ‘* . ry, } ’ :* .4 4 <r 
tiiis 1n error and vou are detendants 1n error, to show cause, ll any 

} } — . ; saact . +} ; | > = 7 _ + J 
there be, why the wudgment In the sal Writ Of: error mentones 
oc} i) | } n 4 } Prey +f . ] ‘?. | 43 | " ly rrre? on =} svi] , .¢ ™ ' l, 1) +, + ji 

il Lid Shes! A Ut &rrecvred ali tio e ’ 4 List pitvta itu bit Lt LAU Li' iv? Lilt 

. - e/ 


in that behalf. 
Dated Sept. 17, 1884. 


‘ WM. J. WALLACE 


* 7 ° ‘ ‘ ’ . . 7 
fy . ~ al ’ . . a | »+ , . , ° 7. _ " ie 

indorsed :]| U.S. Supreme Court. Benj. F. Bowerman & 

, a Pro? ee . William (" 13 — ?. ol } 

mn error, agalnst biiiciill : PULET?eSs «cd Mi., Ge- 

‘ . . ; ’ , 4 

¢ « > . ~ °y . . > > +? st " > H 

( iLaALION. mPervice tie reol Cau DAItted se bie LS. ISS4 


ier. att’v- for def’ts in error. 


Endorsed on cover: S. New York C.C. U.S. No. 187. D3 nja- 
min F. Bowerman and Henry A. Bowerman, p : 
William C. Rogers and Francis C. Welch, assignees of Benjamin F 
Burgess and Walter Burgess. Filed 24th November, 1884 


;cy? 7? 7 »>* . 
laintiffis in error, vs 


ii Ria saa ki 


supreme Court of the United States, 


OCTOBER TERM, 1887. 


No. 187. 


BowERMAN Bros. 


AGAINS] 


Wa. C. RopGeErRs E1 


Statement. 


The complaint in this action substantially sets forth 
that the plaintiffs in error (Bowerman Bros... defend- 


> ‘ 
burgess A Sons. 


ants below) were the agents of Benj. 


of Boston (whose assivnees the defts. in error are) to 


1 ‘ - 
do al] that WAS NHecesSsaryv AT The { ustom H ouss it} New 
¥ rk i¢ lating te thy, é yit7 ‘/ of. ana t},, (iN Hj TANT sid if and 


liquidation of uty upon, certain sugars brought into 
that port, at a time when it was a subject of controve rsy 
between the importers and the custom-house officials 
whether or not the latter had the right tO apply the 
polariscopic test to such sugars, in determining the duty 
to be paid thereon: (104 U. S., 694.) that the collector 
at New York asserted and Bowerman bros. (for the im- 
porters) denied the right to apply this test to these 
sugars, the use of it increasing the duty a half cent 
upon every pound ; that the collector applied the test 
and exacted the increased rate of duty, against which 
exaction protest was duly and seasonably made, and ap- 
peal taken to the Secy. of the Treasury, who sustained 


the ct lector’s action j h J pore mises Ree.. 
and 4. 


‘The said protest and : al were made and taken 


by the (original) defendants in vhedience to the instrue- 
tions of thes: aintitts | Benj. Burgess & Sons} and ¢v 
areordance with thes Ou rpitten AUPECHU at. which in- 
structions and which written ; creement are cont rined in 
thy COTrES pon he ‘twee = original | plaintiffs and 
wim and of the material portions of which copies 

» he reunto annexed, marked Exhibits i to io inelu- 
sive.’ Rec. pp. 4-5; fol. 8 


The third paragraph of the complaint, stating the 
gravamen ot the eharge against Bowerman Bros.. speci- 
fying what they did not do, which it 1s claimed they 
should have done, Is re produced in full 


Third. Thi fenponu it became and Wiis the duty of the 
defendants «vs such agents, within ninety days after the 
said decision of the Secretary of the Treasury, AL bring 
suit against such collector for the recovery of the difter- 
ence in the amount between the duties so paid by them 
on behalf of these plaintiffs as aforesaid and the amount 
of the duties claimed by them to be properly pavable 
upon ores sugars, to wit. one quartet! of a cent per 
pound plus twenty-five percentum, amounting In the 
acoregate to two thousand four hundred and _ forty , 
dollars : but the said defendants, disregarding the said 
written instructions ot the plaintiffs and the written 
agreement made by them as afore said all of which ar 
contained in the said exhibits, neglected to bring such 
suit, and therefore, pursuant to the provisions of the 
Re VIse | Statutes of the United States, no suit eould be 
maintained in any court for the recovery of the duties 
so exacte i aforesaid. he Yossie le no PESPOMS ho thie 
/, Cm Bri T/T, /. Hi POSPt f y th pratlers there aT 7 ferred 
fo, and the pl: intiffs relied upon their bringing suits In 
New York, vamnnaiel to the instructions therein con- 
tained, and consequently did not instruct any one else 
to bring such suits on behalf of the plaintifts, which 
these plaintiffs wonld have done had the defendants 
notitied them that they declined to follow the said in- 
structions. which notification the defendants did not 
sive to the plaintifts. ec., P.O. 


The next paragraph (/b.) states the determination of 
this Court in Merritt vs. Welsh, 104 U. S., 694, and the 
consequent refund of excess of duties to those importers 
who had seasonably protested, appealed and brought 
suit; and that refund was refused the plaintiffs because 
of failure to sue, whereby thev lost that amount. 

Mutato onLine, ther were Two other similar CAUSES 
of action stated. Arising upon later Importations. ld... 
pp. 6-11. 

Of the fifteen attached exhibits, the first fourteen 
relate to the « ntry . Care, wharfage. protest and appeal 
Upor the lmportations, and the conduct of the govern- 
ment in applying the polariscopic test to sugars, ete., 
etc. Ree.. })}). ll to IJ4. 

Exhibit LS. being that upon W hich the original plain- 


titts substantially reli ad. in this ir declaration and mpon 


the trial, is oiven in ful 


June ZO. 1SS1. 

We have youl favor of the 8th in which you say, 
. We presume vou have in mind thie Santiago s CATYEO 
centrifugal Anvelita, which arrive it t). SO. the most 
of which was ra ised on olari scope test one-fourth a nd 
25 per cent. above the legitimate rate of duty on Dutch 
standard, and will commence suit against the Govern- 
ment in due season. - 

The Cargo vou re fe) to did not }) L\ : ail as Wwe ander- 
stand, duty above t hie Dutel stile a having just 
‘ scaped on dry test. 

()f course, We must not let any ) 1] CHiSES Escape 
due attention. 

We attend here to all r Boston cases, and enter 
suits as fast as they come around, and we suppose you 
can do the same as our agents in New Lork. Are we 
right? Please look into every case and keep us timely 
informed, and whether there is anything for us to do 
personally or by power. Ree.. ] } and 27. 


Though the declaration states (a7fe, p. 2). that Bower- 
man Bros. did not respond to this letter, “‘ in respect to 


the matters therein referred to,” it appeared upon the 
trial that they did send this reply upon the following 


New Yor, June 21, 1881. 
Messrs. Bens. BuRGEss & Sons, 
Boston. 

Gentlemen: We received your favor of yesterday. 
You are right rbout the duti Ss Oh Cargo sugar €2 sSan- 
tiago, July 6,80. We had it down ‘* paid under pro- 
test.” by mistake. 

We enclose vou Woodruff & MecLean’s storage bill 
on “ Buebee’s” eargo, which is less than usual rates by 
agreement. 

Our market is quiet, but firm, for good sugars, with 
sales as below. 

Yours truly, 
BowERMAN Bros. 


Ree., pp. 29, 30, 31. 


The answer set up, in substance. Chiat the origina] 
defts. were sugar-brokers, negotiating sales of other 
peoples sugar, collecting proceeds, paying charges 
(duties, freights, Sstorag: and other incidental expenses} 
and remitting balance, as instructed by the owners ; 
that.—-while it was their custom, and a usual incident 
of such employment, to pore Cure a custom-house broker 
to attend to the forma! entry of the sugars and liquida- 
tion of duties thereon, his fees being one of such “ inei- 


dental expenses,’ —it was not the usage of the sugar- 


brokerage business in New York, nor did they ever 


institute suits, nor retain an attorney to do so, for the 
recovery of excess of duty : “that they never, by writ- 
ing or otherwise, made any agreement with the plain- 
titts in regard to the subject-matter other than herein- 
before specified ” (Ree., 17, bot.) : that they performed 
all their duties, as sugar-brokers, for the original plain- 
tiffs, making sales, paving the aforesaid charges and 
expenses, and remitting the proceeds as ordered, for a 
commission (actually paid) of one-quarter of one per 
cent. (amounting on the three cargoes in question to 


_—_—- =. \ neem 


‘aaa a een 


¢ 
_ 


bale 


' 


but SSS6.7 their entire connection with 


these transactions closed. (Ree.., pp- 15 to 21.) 


6 E wherel Vv 


Upon the tral, plaintiffs read their fifteen exhibits, 
then called a member of the firm of Benj. Burgess & 
Sons. who testified that they had earried on the sugar- 
commission business in Boston, and had been engaged 
in business with Bowerman Bros. for more than ten 


vears °% 


‘the general course of which was that Burgess & Sons 
had sugar consigned to them whieh they had had sent 
to Bowerman Bros. to take Care of, paving all expenses 
on them, and finally to sell and remit to Burgess 4 
Sons the proceeds, after deducting expenses and com- 
missions ; that Bowerman bros. paid the expenses on 
the different importations, excepting sometimes in 
eases of duties and freight, which Burgess & Sons 
generally paid ; that the remittances from Burgess « 
Sons to Bowerman Bros. were generally in round sums 
to cover an approximate amount. The other expenses, 
except the freight, the plaintiffs knew nothing of until 
they received the account of sales from Bowerman 
sros. The items in Exhibits A and C of payments 
to J. A. Dreyfuss for services were paid by Bowerman 
Bros. to Dreyfuss for testing sugars by the polariscope 
test. In the case of the sugars by the “ City of San- 
tiago,’ the account of which is contained in Exhibit B, 
annexed to the answer. the plaintiffs made ho remit- 
tances for duties. In the case of the importation by 
the ‘“‘ David Bugbee,”’ shown in the account current, 
Exhibit D., the plaintitts remitted on account of the 
duties the sum of S1S.,000. The total duties in that 
lmportation were S26.893.21. This the defendants de- 
ducted from the proceeds of the sugars. In the case 
of the second Importation by the ‘‘ Santiago” the 
plaintiffs made no remittances for duties; that during 
the period covered by this controversy, say down to 
November Ist. ISS1, Bowerman Bros. had other sugars 
of Burgess & Sous in their hands worth about 3150,- 
OOO. and no interest was allowed either upon remit- 
tances or sales in the accounts of their transa ‘tions. 
The usual time of credit on sales of suvar is ten day 5. 
and during this period the defendants usually had a 
balance in their hands to the credit of the plaintiffs. 


THE Covrt: I think it is competent for the witness 
to say that they assumed that the defendants had com- 


menced a4 SUIT. 


Cor thi di fendants excepts d. 
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‘Answer. We fully relied upon the defendants to 
attend to the matter.” (Rec., 29; fol. 47. 


, ° 7 ] 7 . , 
Cross-examined by the counsel for defendants. he 
testified : 
a — ee eS alas ; 
Phere were nalitovgether @ targe number o} lmnportations 
sent here to New York in which Messrs. Bowerman <A 
> ] } 7 cs : } ~ 
Bros. acted as brokers and in which we were interested. 
I do not remember just the amount. J/he defendants 
- ff ™ . ' > a - 
never commenced suit on any one of them. We knew 
5 | 


lé Sale Of Suvrai 


red 


thev were not lawvers. but brokers for t 
and molasse s. Ii... fols. iS and }*). 


[It was admitted bv the defendants that the protests 
> } : } 
referred to in the pleadings, in reference to the three 


lm portations referred to in the complamt, were signed 


, »* . +> 
tending to act as agents for the plaintiffs Ri >| 
i 
rol. oY 
} 

Phe plaintiffs then rested, and couns for the de- 
rendant moved TO ca lsthiss§ the my] mt o7 two 
crounds 

. oi rrrey 7 . Py ; ' . ry ’ 

First. That the re 18 ho proot that the firm ol Burvess 

. . we . } 
ct Sons owned these SuUCHATrS. Phe proor is to the 
’ | 7 } | } ] 
eontrary that thev received them from somebody else 
al | it Was not thelr suval That the re ite OF GQuUt' I 
7 ee , . | ; ’ 
recovere B Wort Depome TO Tile COV De ms Ot thre SUCArS, 

] H . } } . ; 

and the cause OF action, if there be apy tFAIDST Tl le - 


i 
SECOND. That there IS ne pro ff of anv ncreement on 


; ; , | . , 
the part ot these cle rendants ft commence ANY action 


| : } ' i eg — 
whatsoever, hor any prool mat they were lb anv Way 
. mploy dl tO commence any lawsuit. aD 


The motion was denied and the counsel for the de- 


fendants excepted. 
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the purpose of meeting the first pont of thi detendants 
i i i 
+} . } : } | ] ~ > + 
motion to dismiss, and testified that the firm of! burgess 
A = rs t*)'¢ ‘ =< o rive SUCHTSs : Ve \ ly it \ _ 
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The original plaintiffs then introduced three letters 
written by Benj. Burgess & Sons to Bowerman Bros., 
the first saying they would have to collect the excess of 


duty paid of Bowerman Bros., the next letter giving as 


4 


the reason that they had “ advised and directed” Bow- 
erman Bros. ‘ to take all necessar steps, ete. (Rec., 
32. fols. 54 and Oo. 

The third letter is immaterial. 

The plaintiffs then rested. /d., 33, fol. 56. 

Thereupon Bowerman Bros. called a witness and pro- 
posed to show the nature of a New York sugar-broker's 
duties. The plaintitts below objected - ana 

“The Court held it was not necessary to show such 
duties, as it was admitted that THE CLAIM WAS NOT FOR 


FAILURE TO PERFORM ANY SUCH DUTIES.) [ hid. 


bowerman Bros. then intreduced further  corre- 
sponde nee and oral testimony to show that they had 
never been expected to commence legal proceedings in 
any case, and had not done so; (fols. 54 to 65) and 
that Be 1}. burg ss & Sons did not own the sugars, nor 
lose the exeess of luty ; [bh anc ther upon re newed 


their motion to dismiss. thi comp! unt, and asked to 
have a verdict directed for them, « cepting to the 
Court's refusal in each instance. ( /¢/ 

The Court directed a verdict for the plaintiffs below 


for $6,105.77. (Lhid. 


Assignment of Errors. 


The plaintiffs in error assign for error. 

lst. The admission, against their ob} ection and ex- 
ception, of this question, put by plaintiffs below to 
Walter Burgess : 

“State whether or not there was any reliance by 
your firm by the omission on the part of the defendants 
now plfs. in error] to make any such request for your 
personal attention ? and, if so, what? Rec. p. 28, 


fol. 47.) 


2d. The refusal to dismiss the suit, upon motion, be- 


cause of failure to prove the ownership by Benj. Bur- 
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POINTS. 


The plaintiffs’ declaration indicates their uncertainty 
as to thi legal foundation upon which to place ther 
claim to recover—whether upon Bowerman Bros.’ 
neghgence as therr agents, or upon the fui/ure to per- 


; , 
j } j ai (Tiss ee dhe i/ 


,° } * . . . . 
According iy, they couple these inconsistent claims, 
bv deelaring first that the Bowermans acted as their 
agents, ana cid not obev then instructions: and then 
»* . 1, " 4 _ l. | } ‘ ry 7. _ + : ? « : | . | ‘ ¥ 
that thie \ violate the ALP Tee Ment Containers In the an- 


be xX¢ d correspondence. Re i Bee, 


Between these two stools. their case should come to 


the ground: for. if Bowerman Bros. were agents. the 


‘ 


iitted to be done manifestly did not come within 


he scope of then agency: 1f ah agreement 1S Claims di. 
A 


i 
| } } ’ ’ 

neither the assent thereto of Bowerman bros. the 
reqatio mentimm—nor ?nv consideration 1s shown. 


We will separately consider, first. the characte r and 


extent of thelr agenev. and tThnen the elements and 


nature of the alleged agreement, before touching upon 
the exceptions upon the minor matters, incidental to 


Che first inquiry is, to what business did 

t B tL } ‘ Br ‘} | ‘ OQ? ] hh an 
of bowerman bros. appv ; and what ae 
principals properly require them to perform, 


| Tall" oa eae 
for the stipulated compensation ? ’ 


It appears by Walter Burgess’ testrmonv (Rec. 27. 
-) > , ® " 4 . . t . } »+ 
2S. that Bowerman Bros. WerTe oy ¢& mpioved as 


brokers” of sugars imported ; and were to have the 


ordinarv /oston commission of one-quarter of one per 
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Ree., 16,17, 19 to 21. 
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to customers; and this service was part of that for 
which the commission compensated them. Th.) 

Litigations to be conducted in the Courts, and to 
drag along there for thirty Vears and more ‘as have the 
cases now upon trial in New York at the date of pres- 
ent writing) were of within the scope of their engage- 
ment nor covered by their commission of one-quarter 
of one per cent. They never undertook to prosecute, 
nor to become responsible to attorneys and counsel for 
prosecuting, any such suits. 

That they did not assume this burden by merely 
acting as sugar brokers, and for the reduced commis- 
sion, is “ admitte Ad” Ree. 33. bot. Then they must 
have made SOC othe / acreement, upon SOTDeC other COn- 
sideration, to act as Burgess & Sons’ agents in doing 
this work, if thev undertook it at all. 


. 


- 


If they did not voluntarily, and for a consideration, 
assume the obligations of such an agency, then no “ in- 
structions ” (Ree. p. 5, “ Third”) could impose it upon 
them, since the authority to instruct was wanting. Thi 
fact that they were agents for another purpose, in the 
ordinary course and scope of their accustomed business 
and relations, would not affect their legal } sition and 
rights at all as to every matter outside of this special 
agency, business and relation. 

The complaint states (Ree.,5; 8; 10.) that “ the said 
written instructions” of the plaintiffs to the defend- 
ants, “and the written agreement made by them as 
afore said are all “ contained in the sald exhibits ° an- 
nered, Wf we tind no vgreement to bring suits there, the 
complaint concedes it exists nowhere else. 

We will bnetiy run over the pertinent parts of such 
of the annexed exhibits as make any reference to 
bringing suit ; noticing that the ninety days’ lmitation 
commenced to run agalnst the three ‘cargoes in this 
order of date, viz.: April 15th, May 27th and Nov. 2d, 


1881. (Ree., 37, top.) 
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polariscope test one fourth cent and 25 per cent 
above the legitimate rate of entry on Dutch standard. 
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Beckwith vs. Cheever, 21 N. 
Mi Arle, pus. Watkins, 13 Lil, 1 R 
Mi C ay vs. Harvey, 90 J. 525. 
ksi iay ws. Grot , 18 I/., 486-7. 
Forster vs. Ulman, 64 Md... 53 
Knight vs. Cooley, 34 lowa, 218. 
Greve vs. Granger, 36 Wis... 56%. 


The inquiry, “ Are we right?” found in Exhibit 15, 
Burgess & Sons letter of June 20, ISS] (Ree., 14, 27 
shows the e xpect ation ofa re ply, to settle the matter of 
bringing suit. 


a 


‘ This lan wuage, In suc ha connection. can mean noth- 
ing else than that the defendant was « xp cted to signify 
his assent to the terms thus set forth. That heing done, 
the agreement would be complete, and it would also be 
in writing, so as to leave no room for future contro- 
versy. This, we are satistied, is the true inte — tation 
of the letter : and it follows that no contract was mad, 

Hough vs. Brown, 10 N. Y., 114, bot. 
Head vs. Ins. Co., 2 Cranch, 166. 


The whole testimony shows that Bowerman Bros. 
never did mean to bring suit: that the omission to do 
so was because it did not constitute any part of the 
services covered by their commission, nor of their busi- 
Less. 

It is ‘“‘admitted” that they were not sound to do it, 
as part of their agency. The correspondence shows 
that they never promised to do it, upon any new con- 
sideration, nor by any hew engagement. 

Even 1f, upon rece ipt of Bu irgess « Sous letter of 
June 21, 1881 (Ex. 15), Bowerman Bros. had thought 
they could do this easily and SO would do it of which 


testified 


it 


. 
' 
s 


Lp 
i 
w 
we 


Ww: 


} . 
LOn 


s 


uest 


Sq 


il 


Was there al 
] 
it was the 1 


If t 


Wh 


5 


quired a response to the 
i > 


' ’ . P * _ 
. cy Ty i: tes . ; > > Tiny +); l £ ‘ ,iyt : 
maquiry ll the it fter {i © lili¢ Zu). ac : that Would not 
. 
: ’ 1 . 14: » « . } 
: . , ¥« . 4 : _~ = <7 , > q 5 . > ‘ 
help the matter. Had this relationship imposed a 
. _ 
; 7? s- — : , y- oy B - - = ‘ ] 
? ai wo qa ( upon mOWerTmMan Dros. vo repiy and, 
7 line thi t} ] 1 answered affirmativ ly Vel 
Att iii — tciiis. iit \ aa L1ii>sNCit ‘ <Riiit iiicdti ci erveii 
' , a 7 ‘ j j he Bey » & 
then. there would have been no /eyval liability for not 
* 7 
> ty) } cr 7 - TY? , ' 
perioriming a promise so mace 
i : 
. , 1] Fi ~< 
( k vs. Bradlev, 7 Conn., 62 
} > > avy 
Littlejohn vs. Patello, 2 Hawks, 302. 
- . >* /!. . , - 
+ : »+ ssY +) -* = + 
if the pariies (iimere l Ai? | ii ~ very | i? —T] 7 ‘hi Con- 
. ‘4 } , 4 . 13 
sideration, the on: ming that such services would 
- . 7 ] 
entitle Bowerman Bros. to compensation and the other 
. 2 - , ~ 
that thev were to De gratultous, or part it those for 
— + 
~ . - 7 . * 
wWhicl tiie COTORMIISSIO! compensate Lt the then the 
- 
~ . . - 
. al : . . 
parties would be at issue upon an essential element of 
+) - +7 , 7 . } } 
the alleged contract. How the ; was the jurv should 
} od } >, > > 7 7 - —_ 
have been permitted to determin: 
2 j * Py 1‘ \ \ 7 , 
PRP. 4 , ; . i j ‘; pi i? 
* 3. es 
Snuth vs. L. L, 32 Hun, 39 
I 7 } + ] } } 
-_ . , > > , - o a 
ii it ss T! ‘ | irties i] ieTs 4 | Ltiis #WILIiAE Lijere W is a 
lic rT. ’ ’ HT —s ty, hy y \ 7 ? Ty) ? Bu r 
‘ ii . ii ii i ut? iil . its Titlimciiv ruil cS X& 
Sons’ proposal 
s s 


sh hh nect: ij 


s 


Brown vs. N. Y.. 44 /d.. 83. near bot 


Powell vs. Powell, 71 N. Y., 71. 
Hart vs. Hudson, 80 /d., 622 


The declaration infers an agreement to sue. as re- 
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quest l. inereiv from an omussion to ¢ Ppressty refuse to 
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do so (although two days before the request Bowerman 


Bros. had reminded Burgess & Sons to bring their own 


~ o a* 


actions—Rec., 27, top); and then implies—-either a 
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testimony indicated 

plaintiffs’ theory, that 
theretofore existing, 

re expressly to refuse to do 
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from an “omission § to 


t 
thereto of the real parties 


: : - 4 7 } - 7 7 
in interest, @//¢; Suir JUth, IdS8TI, having already done 


so on the 18th of that month. It is an “ omission” only 
of which they complain ; Upon which reliance was 
placed and VW hich aftecte d the ir own acth yh. But the 
contractual relation does not arise from an omission to 
refuse ; and that of brokerage agency is admitted not 
to be the basis of the claim. 

The question of “rehance ” had ho business in the 
case. If plaintiffs had a leq tl right to rely, it must be 
by contract; and if there was a contract for defendants 
to sue, the plaintiffs Cuih recover, wit hi it further proot 


of any reliance upon it. 


IV. 


All that passed in re lation to the particula subject- 
matter which 1s the basis of this action was in writing: 
hence, whether or not it amounted to a legal contract 
Was for the (Court. Taken by itself. the correspondence 
does not show a contract. and the motion to dismiss 
should have been granted. If any weight is to be 
given to the sugar-brokerage relations of the parties, 
and these letters are to be considered in connection 
therewith, or as affected thereby—or by any parol 
transactions—then the whole should have been sub- 
mitted to the jury together, and it was error to direct a 
verdict for the plainufts. i Ree., 37, bettom). 

Etting vs. Bank, 11 Wheat., 59. 
Barreda vs. Silsbee, 21 How., 168. 
lasaqgi vs. Brown, UT Id., 183, 196. 
West vs. Smith, 101 U. S., 270. 
Goodlett vs. Louisville, 122 /d., 411. 


Epwin B. Sirs. 
120 Broadway, 
Of Counsel. 


Supreme Court of the United States. 


SUPREME COURT OF THE UNITED STATES, 


Brief for Defendants in Error 


Statement of Facts 


: The writ of error in this case was brought to review a 
judgment of the Circuit Court of the United States for 
the Southern District of New York. The judgment 
was entered upon the verdict of a jury rendered under 
directions of the Court in favor of the plaintiffs, Wil- 
liam C. Rogers and Francis C. Welch, assignees of 
Benjamin F. Burgess and Walter Burgess, defendants 
in error, against Benjamin F. Bowerman and Henry A. 
Bowerman, defendants, now plaintiffs in error. 

The action was commenced December 27, 1882, was 
tried January 16, 1884; judgment was entered Sep- 


tember 10. 1884: and the writ of error was sued out 
September 17, 1884. 
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These. and most of the other allegations of the com- 


plaint. are ndmitted by the answer (pp. 15-21). From 
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The o1 nal plaintiffs were a firm of sugar merchants, 


} Le ssast . ? tr\r ' ' r +} 16 
eT) 4 {] il OMSITICSS ITT Boston, onde the Ari name 


of Benjamin Burgess & Sons. Defendants were a firm 
of brokers, in the city of New York, under the name 
of Bowerman Brothers. with whom Burgess & Sons had 
been doing business for more than ten vears (pp. 27,28) 
The general nature of the business was, that Burgess & 


mit to Burgess & Sons the proceeds, after deducting ex- 


} nd - | ) J, . 
penses and commissions ; that Bowerman Bros. paid the 
. | 
PN PeISES 1] t | f different Im portatl Tis, excepiing some 
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eases of duties and freight. which Burgess & Sons 


enerally paid. In January, 1881, 781,046 ponnds of 
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sugar were shipped under the instructions of Burgess 
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\ ~SorIS To) New 5 i g # COpmpspreoy qd Té) the Bowermans. by 
the steamer ‘‘Santiago’’: in Mareh, 1881, 956,852 
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pounas ol Sugar were shipped ande}l iine Instructions 


to New York. consigned to the Bowermans. on board 
the brig ** David Bugebee.’ and in August, another 
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The Bowermans received these sugars, entered them 
in the Custom House in New York, ascertained the 
duties thereon, and sold the sugars, and out of the 
proceeds of tie sale, paid the duties as well as 
charges, storage, and other incidental expenses, and 
a commission to themselves, of one half and afterwards 
of one quarter of one per cent. on the toial amount 


realized 
At fhe time of the Importa tion of these sn: wra©rs, a Gues- 
tion had arisen in regard to what should bea proper 


test to ascertain what duties were payable by importers 
of such sugars, the U. S. Government contending that 
the determination shonld be made by the polariscope, 
while the oe contended that the test by which 
the determination should be made should be the Duteh 
idard in color. 

The Collector of Customs ruled that the test of polar 
iscope should be applied. The Bowermans acting for 
Burgess & Sons, paid the duty estimated according to 
the aforesaid polariscope test, and duly protested in 
ing, setting forth cheir grounds of objection, to the 
amount of duty claimed by the United States (p. 31 
They also duly appealed to the Secretary of the Treasury 
from the determination of the collector, and the Secre- 
tary of the Treasury rendered lis decision upon this ap- 
peal adversely to the Bowermans, affirming the decision 
of the colleetor (p. 29). The Bowermans were requested 
by Burgess & Sons to bring suit against the collector to 
recover the difference in amount hetween the duties 
paid by them —o this decision of the collector, and 
the amount of the duties claime poi Vv I a" m tobe properly 
payable Ol} vty Sugars (pp. < _ EX 1.). According 
to the Revised Statutes of eal Hirweaa States, (§ 2,931) 


_— 


this suit should have been brought within ninety days 
after the decision by the Secretary of the Treasury. The 
Bowermans failed to obey these instructions and did not 


bring suit within the time limited by law. It wasafter- 


wards decided by this Court affirming the Judgment of 
the Circuit Court Merritt. Collector of the port of New 


York. against Welsh, 104 | S.. 694), that theconten- 
tion of Burgess & Sons in regard to the proper method 
of testing the sugar for the ascertainment of the 
duty was correct That is to say that the amount 
of duty collectible upon the sugar should 
be determined by the Dutch standard in color of sugars 
exclusively, without regard to the polariscope, and that 
the duties levied and collected upon sugar imported in- 
to the United States npon any other test were errone- 
ously and legally exacted. After this decision had 
been rendered, the Bowermans, in behalf of Burgess & 


Sons requested the collector co pay hack the excess of 


pon the three importations of sugar, to which the 


duty 
Importers were entitled under said decision. But the 
collector declined to do so, on the ground that the suit 
had not been bronght within ninety days from the date 
of the Secretary's decision (Ex. 16, p. 29). 

Burgess & Sons relied upon the Bowermans to bring 
an action against the Government within the time 
limited by law, and took no steps themselves to do so, 
but left the matter entirely in the hands cf the Bower- 
mans (p. 29). Burgess & Sons having by the negli- 
cence of the Bowermans in omitting to bring suit, lost 
the opportunity to reeover the difference between the 
duties which ought to have been charged under the 
decision of Merritt 7s. Welsh, brought this suit against 
the Bowermans to charge them with this loss. 

The Bowermans made no attempt, to contradict any 
of the material allegations of the plaintiffs’ case beyond 
stating that their firm had never brought any suit as 
brokers for importers of sugars ; and that this is not 
their business, and that in respect to these particular 
sugars, their understanding was, that they had no right 
to commence a law suit (pp. 35, 36). 

The Bowermans took two exceptions to the admission 
of evidence, and excepted to the denial of their motion 
to direct a verdict in their favor. The denial of this 
motion will be first considered. It was made on two 
erounds, to wit, that there was no proof that Burgess 


& Sons owned the sugars: and because there was 
* * rf . . 

no proof of anv agreement on the part of these de- 

> 1; + . . ' ‘ , 4 7? ae | ‘ . . . a 

qmants to commence any action whatsoever, nor any 


proof that they were in any way employed to commence 


3 The proof of the own rship of the sugar was after- 
' wards Sti} plied (np. 31). so that it does not become 


er this ground of the motion. 


POINTS. 
First. 
4 Bowerman Bros. duty as Factors. 


} The Bowermans were the general agents of Burgess & 
Sonus in all things in and about the care of the sugars 
from the time they arrived in the port of New York. 
When Burgess & Sons bonght sugar, they consigned it 

, to the Bowermans to ‘* take care of.” The Bowermans 

, paid all expenses on these consignments, ‘* excepting 

, sometimes inthe eases of duties and freight, which 
Burgess & Sons generally paid.” The Bowermans sold 
the sugar and remitted the proceeds to the plaintiffs 
after deducting their expenses and commissions. ‘* The 

other expenses, excepting freight, the plaintiffs knew 
nothing of until they received the account of sales from 

Bowerman Brothers.” The latter ‘‘ had to attend 
to the Custom House business, and insuring the cargo, 
and doing other things which a broker in Boston did 
not have to attend to’ (pp. 27, 28). 

The testimony of Mr. Burgess (fols. 44 to 47) shows 
the general nature of the Bowermans’ employment. 
| Their duties were not confined to selling the sugar, nor 


: to getting it through the Custom House. They were 


t 


as such. were the general agents of the 
nines mand about the management of 
: , . . - , . 7 ’ . . . 
ron) Che tithe Lo arrived li New York until it 


Their emp! Vinent was far hore comprehen- 
‘tfhhiaraeter than that of a sugar broker. who 


a consignment of sugar for sale. 


‘ ' 


1 the absence of the specific instructions given 


intiifs, which will be considered in the next 
is the duty of the Bowermans, as fae- 
V counsel to prosecute the action 
vVernment to recover the excess of the 
id. Thais duty arose out of the Very 
their employment. Factors are general 
An agent is bound to great diligence and 
principal; not the utmost possible, but all 
onable man, under similar” cireumstanees, 
of his own affairs. 


| Parsons on Contraets, p. So. 


ent whois entrusted with general powers, must 


ejse a sound diseretion, and he has all the implied 
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it eontemplates 


hich are within the seope of his employ- 


Kent. Com... Vol. 2. }. 617, star paging. 


Oo exercise broad and wise 
in the management of the thing entrusted to 
eause, in order to exercise this diseretion 
rincipal, he may have to perform 


L by the parties, that the law gives 


a comprehensive lien upon property In his: pos- 


. 


now incontrovertibly established as a matter of 


from long usage, and admitted without 
factors have a general lien upon every por- 
eoods of their principals in their possession, 


‘ 


. a } P ? . 
nthe price of such as as are Jawfullv sold by 


4] : . - © dee ei, : ¢ . hy 
ne Securifles ivenl therefor, fo. fie ceneray] 
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between them and their principal, as 


well as for charges and disbursements arising upon those 
particular goods. The len may also extend to all sums 
for whieh a factor has become liable as” surety or 
otherwise, for his principal.”’ 

Story on Agency, See. 376. 


Bryee rs. Brooks, 26 Wend., 367, 375. 


It is the existence of this lien which takes away all 
foree from the Bowermans’ averment that the amount 
which they would have to pay to employ competent 
attorneys would have amounted to more than their total 
commissions. Had they emploved counsel, the de- 
fendants would have a lien upon the sugar, for the 


amount paid by them for legal expenses. 


Second. 


specific Instructions from Burgess & Sons, 

In addition to the Bowerman’s obligation to bring 
the suit against the Collector, ansing fiom the nature 
of their business as factors, the duty was imposed upon 
them by the express and explicit instructions of their 
principals. 

[n their letter of January 27,1881, Burgess & Sons wrote 
to the Bowermans., r questing them. if this question ofa 
sugar testi shonld be decided against them,to * place the 
matter in the hands of a first-rate lawyer’ and ‘to com- 
mMehce the sult as SOOT as possible.” Extibit I. p) 24.) 
In reply to this, the Bowermans wrote on January 28, 
S31, to Messrs. Burgess, ‘*Your favor of yesterday Is 
received and contents noted, @// of which will be duly 
attended to.” (Exhibit 2, p. 25) On April 16, 1881, 
Burgess & Sons wrote to the Bowermans to ‘‘await the 


decision in the Welsh snit before commencing proceed- 


ings, if there is time.” (Exhibit 11, p. 26.) On June 
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ATLS Under this latter clause. even if Burgess & Sons had 
lon been merely agents for the Havana shippers, they could 
ius still sue in their own names, upon their contract with 


be the Bowermans. 
Lundberg rs. [ron and Steel Co., 121 U.S... 


451. 


py. Fifth. 
m- The judgment should be affirmed, with. costs 
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As to things oufside the agency, the parties stand 
toward each other just as if no such relation existed 


Ex gy., the stevedore who discharged this sugar, and 


iauled it from the wharf to the ware- 
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house, owed a duty of care: but when he had dis- 
charged the stipulate d function, a// obligation ceased. 
So, the cy lie stion comes back, whether the bringing of 


suits ros within the scope of the Bowermans agency : 


‘ 


ana t] f $ 1iTT shounid not have directed ei verdict upon 
] = } 4 ho : 7 ] , ] . 
the ground that no testimony was admissible to show 
the limitations Upon a suUuval brokers agency. 
II. 
_ : —_ . . . 
Phoug!] the ¢ Pea mav not designate Bowerman 


Bros. as “ sugar-brokers ”, the erideuce shows this was 

their on/y relation to Burgess & Sons. 
iS SUGAT-DrOoKers, they were hound to enter the 
S28) vs. and do all busine SS at the Custom-House : i. Cee 
| vis prelimi vary to pi fling the goods 

if phe ind nothing further. 
Then duty “to sell and remit | Defts. br.. 's. COp) 
could not be performed without doing everything es- 


sential to obtain, and transmit to the purchaser, the 


It. 


Without here examining at length into the extent to 


which a principal mav instruct his agent, we assume 


itation to the right,—that he cannot 


impose an obligation entirely outside the subject-mat- 
tcr of the origina! employment. 

Ba / ee the ship-master or warehouseman could 
utterly ignore orders to enter, or to bring suit: ora 
sugar-broker to buy stocks. 

If the question is as to the limitations upon our 
agency, we wert entitled to prove them by the excluded 
t stimony. 


Observe, that the obligation averred in the complaint 
i<ee ar fts. brief. 1). 13. near top) to act “ ip the par wt 
sament vimael Be 
of sulng for the recovery ot any AP 7 My exacted. This 
ly at the 
Custom-house, in order to bring the goods into the 
market. 

We here apply the maxim. Erpre SSI0) 1720) ¢ ete. 


quidation ” of duties does not embrace that 


ascertainment and liquidation is done entire 
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As to what ou opponents eall (their brief. }?- 15, $ 4) 


oar ~ fourth fallacy e tor we ar©re forthe Wilheg t} ‘ ir divi- 
sions ID this reply as to the necessit\ of . considera- 
tion : 


A. Se) far as the troulbls and Pes po} qj}I) lity of bring- 
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ing sults was concerned, the Bows rmans Were sought to 


be made “ oratuitous agents . for the testimony ad- 
mitted SOULE peal aT, or fhecrt / ' (fe / shows that 


their one-quarter-of-one-per-cent COMMISSION «aid 


if. 


Cover 


B. How White v. Baxter, 71 N. Y., 254, (cited by 
defts. in error) or the cases of which it is a represepta- 


tive. aftects the present Issue, we dado not perceive. 


' 


Burgess and Sons made x0 promise whatever to 
Bowerman Bros.; wor do they profess ‘ reliance” upon any 
made by the latter,—but upon a fai/ure to promise. 
(Ree., 28, bot.) We did not ask them w«/ to begin suit 
themselves. We slim ply made nwo reply to that part of 


their letter of June 15. having notified them to sue 


June LS. LSS 1. Rec.. tf CO}. 
(", An agent w ho re celves A commission Is onlif hable 


for non-fe mSsahce ot that which his COMMISSION pays him 


for «dome 
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It still seems to us that ‘/ey should prove an agree- 
ment fo sve: not that we should show that it was 
sal 
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agreed we should 


VI. 


‘ 


If Bowerman Bros. employed counsel, they would 
have made themselves lable. This is the rule where 
the prineipal, if disclosed, resides out of the jurisdiction. 

put if the Bowermans sued (as deft.’s very next 
paragraph, p. 16, suggests) in their own name, they 
would certainly become exclusively liable to the attor- 
hey, 

And if (as the next paragraph, p. 17 top, suggests) 
the foreign owners were the principals, a disclosure of 
them would not relieve their agents here from personal 


re sponsibility. 


Vil. 


The judgment should be rerersed, and all the testi- 


mony showing the eh rracter ana extent he agency 


be received and considered, if the claim rests upon this 


relation. 


L9o109 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1==G6. 


No. 341. 64 


TE UNION TRUST COMPANY OF NEW YORK AND THE 
LOUIS AND CARIO RAILROAD COMPANY, APPEL- 


PPEAL FROM THE CIRCUIT COURT OF THE UNITE) STATES FOR 


THE SOUTHERN DISTRICT OF ILLINOIS 


FILED OCTOBER 6, 1884. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER ThreR™M, ==). 


THE UNION TRUST COMPANY OF NEW YORK AND THE 
ST. LOUIS AND CARIO RAILROAD COMPANY, APPEL- 
LANTS, 


ON A aaa tale 


leas in the circuit court of the United States of Am 


Placita. 


erica within 


and for the southern district of Illmois, held at the citv of Spring- 
rie . = =trict, before the Lion Samuel Lf. Treat, district judge 
of said district. and, in the absenee of the Hon. Thomas Drummond, 

hige of the seve nth judicial eircuit of the United States pro tem- 
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eC. SOlt judge O} said court, on Monday, the Sth day of May, at the 


term of said court, in the vear of our Lord one thousand 
ired and eighty-four, and of our Independence the one 


J. A. JONES, Clerk 


roeRN Distrricr or ILLINots, ss 


1: UNton Trust Company oF NEW YorK 
v's. | No. 5]87. 
wp Sr. Louis RarLroap Company, WIL- 


| In Chancery. 
pris Caupne. and Tlexnry 


HoLBRooK. 
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rAM R. Morrison, 
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Beit remembered that on the 25th dav of August. in the 
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vear of our Lord one thousand eight oe and eighty- 
me the parties to foregoing-entitled intervening petition, by 
espective solicitors, and filed in the office of the clerk of said 
stipulation in the matter of said intervening petition ; which 


ures following, to wit: 


ee 


Cr, * ° . ; ic. e > 
lp lation ay SUPE f falhii Record. 


D D7 es OF AMERICA, 
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pil die » Di strict Ol [ilinois, | 
(jreuit Court of the United States for said Distriet In Equity 


Trust Company OF NEW YorRK 


re Carmo & Sr. Lovis Rairroap Company and Others. 
. | 
loreclosure. 


Matter of the Intervening Petition of W1 


June Oo, ISS], 


riAM RR. Morrison, 
and the supplementary petition thereto, filed 


Iss? 

arte 
he purpose of shortening the transcript of the record to be pre- 
pared forthes ara Co urt in the matter of the aforesaid, on 


Trust ¢ iompany of New York aforesaid 


and by the St. eae and Cairo Railroad Company from the 
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and knows the contents thereof. and that the matters and things 
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in set forth are true tot 
In witness whe reof 
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he best of his information or belief. 
| hereunto set my hand and affix my seal 
the day and year last above written. 


THOs. T. EVANS, 


Notary Public, No. 6, N. Y. City & County. 
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STATEMENT. 


Z 5 - = ] = - 7 ~ 
()n the 2d day ol ()ctober. 1871. the Cairo and St. 


7 


ouis Railroad i Counpany. whicn is nota party to this 


~*~ %Y Ta" cs a a > ~ ae ~ ‘ eta ? = , ? 
cause. issued $2.500.000 of its bonds. payable 


. 


{ 


t] 


oo 
~ 


i | 


o 
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} } ——— ; } ae. a . — . 1 = 
ctober 2d. IQOI, and bearing interest at the rate ol! 


‘ven per cent. per annum, payable semi-annually. 


mm the first davs ol April ana Octobe r in eacn vear. 


Rec. fol. 3-4) 

(On the same ey in order to secure the payment 
- = . * — “ . — ] * ae ; 
f said bonds > Cor npany execute d and delivered 


o the Union _— Company of New York. one of 
he appellants, a deed of trust. wherebv it conveved 


to the grantee in trust, all of its property then held 
x owned by it or thereafter to be acquired, and all 


he rents. issues and profits thereof. The deed fur- 
her provided that the Railroad Company, in addition 
) aie semi-annual interest on the bonds, should pay 
he sum of $12.500 on the first days November and 


May in each ine as and for a sinking fund for the 


~ 


and that if any default should be made in the pay- 


yurchase and redemption of the bonds themselves 


ment of the interest or the sinking fund, and such 


default should continue for three months. the trustee 


lee na el 


ens paramount to 


Xx a — ee a ee ] saa? 
the indebdbteaness secured Dy the said mortgage or 
. , a " , 
leed of trust. (Rec. fol. 11). 
. a * - P . . . , s 
. : > -~ > ‘*y - + " ‘ > . 
(On tne > Ln Giad\ oO! lanuarv. ISAO2,. somithne F tne 


* > : + oa . ‘ > > > - ‘ > 
veved ali Dis nterest If Cine aiiroaad prope rty ans 
- s 
- ¢ ] = ‘5 - : , > Q 
assets. to Horsey and Canda, the purchasers at the 
* 
a a we 4 ,- ear | | 7 ~*~ 
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ay of fanuaryv. 1882. Horsey and 
} :, .. - 11 ' 
( anda CONVEVEAG tne property, to tne appellant, tne 
* s _ | 
: ( mm ANY ere } YT 1, > 
i OmpDanyv. ana on tne 
s 


next day. the Receiver. acting under an order of the 


™ 7 he 7 en ie . _ 7 P ; 
Court. delivered possession of the railroad to the 
( ew’ . >" } Tiierr ] , _- <r ‘ft +1] L, tc ae hi . 
OmDda i\ aiiti Lui Lif Li OV Ci Lt) s\ «hii ti ass‘ ew iT} iis 
) 
hands. (Rec. fol. 12). 


oh ' ] - }: -_ ] 
Lhe amount of these assets is not disclosed by tne 


record, nor is there any source from which the Court 
ather any information as to their nature. 
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injunction DONnd, conditioned tor the payment of the 
. s « 
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_ o 
wWaorvment.:r ; ; we Lo the 'T sraT “tio? hol 1d lo dissolve i 
ae a. idk iii CaS ii iInjyunction Siit uid . i + i J 


: . ‘ y } : PP — = - oe 
sec. 5 of Chap. 69. Rev. Stat. of Illinois. being as 


*- Before an injunction snali issue to enjoin a 


; : : nee : - i ; : 

judgment the complainant shall give bond to the 

‘ i ~ 

piainnun tnerein in adoubDie the amount ot tne juag- 

ment. with sumcient secur®rity. appro’ ed by tine 
. ‘ 


’ , . . . . . . 
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i . e _- om ; in-4>, carr : ’ : as 4 ory ’ /, ,r 4 " 
] ne Company nad been COMVEICAG IN MANY ‘cases 
- * al 
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, | , . 
* ; T\.re¢ ,ic¢s ,% care , 
weaiS and procure sureties or ponds, 
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: , , » « : 
Ta the |} rCeIVReT } A month tfer hs »T)T trmment 
gd tne Neceliver.a i€gw MoOontns alter nisa WMWOINt(MeENT, 
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tnese sureties. and obtained i@ave to protes t cnem 
. = « »_« : : : . : . 
~ | * . . , > : ; eke | ’ > » . 
irom ioss. In nis petition, ne partic ulariy reierred to 
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A - . ae aie as ; we 

: ; i- s 7 2 > ese f ° ‘ ie ry ," =" 4- ,Z A “ses 

tne Holbrook case which was the pending and 
. . J a ‘7 . . 

._- : .- > : > > F > , Ff “~ “~ ; 4 s ~ ; » > 2 P 2 

undetermined. He Set out that aii the sureties €xXe- 


cuted the appeal and other bonds at the instance and 


wud 

rt 
» 

-" 
> 
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] i ~~ - } mare > 7 7 ~ | - 
request of the Company. having no personal 1 


in the subject matter ot any of the suits. and tnat 


ited me: SE ee i i a 
and an aqcgluUai«C ation OT tine il rignts. 
) } ~¢] - . 4 —s , sa ] » ~ on 
(Jn the 30th day ot lune, 1881, the eceiver not 
, —— , - a . = * * : a > . ~ 
having funds eCnougn applicable to the purpose to 
< ‘ 4 a A 
: . = ana a — ] = ale wien 1 Po 
protect Morrison. and a adaecree oat saie Nnaving been 
a < 


“ 
= 


entered in the main case. Morrison intervened in his 
own behalf and filed a petition setting up the facts 
above recited. alleoin d the in< bility ot the Rec iver 
to save the petitioners property from sale under the 
Holbrook judgment, and praying for such relief as to 
equity might seem meet. 


= 


No action was taken by the Court on this petition 


7 . ’ , , 7 . 
and Morrison. on the 29th day of May. 1882, in 
he . ~~ ] z - , >. 

order to save his property, paid the Holbrook judg- 


ment, which then amounted to $15.252.19, and on 


‘ 


the 5th day of June thereafter, fled his supplemental 


petition in the main case setting up the payment and 


praying to be reimbursed out of the fund. 


~~ 
The matter was referred to a Master. who reported 
the facts as claimed by the petitioner, but was of 


. — a il , ~*7 . 
Court limiting the time within which to file interven- 
in’ - sata? on . th ™ - ¢ — sal FRR 
- 4 v tad > im iit shack 7 L.atist . i) aii y ie a <« ce 
7 ‘ : 
ae? + « @-« 
Exceptions were taken by the petitioner to the report 
7 7 7 , ™ ~ 
.* ; + > -s*% > f + 
aiiti up mm) til ita ivy ti — Gone lit Lou Ba tne fe rcuit 
. ‘ . . . - . > 
“ 7 ; a + " ‘ roe - _*+ ~ _-* } . Pon . = . . 
Aiii Dist | Ju <4 5 D Li} Sitting aiii CONCUTTINYG, 
——— Y oh cm ol a a ‘ 
qec©rs i that there was due Col. . lorris m tne sum o! 
bse 26% to. with meereet therene foam Mae ok 
PidsegR HAIG VW itn imc i ¢ St Lil reon irom . a\y 29. IDOI. 
> ~~ ae. : ~< Tee - . 7 — 7 ; ~ : 
and tnat Ne Nad an ¢ pUILAD: men upen tne prope rty 
s + - 

— oe nee | . _ non Pe a - kK 
embraced in the main cause tor 1ts payment. “ron 


vxinv of New York 
and the St. Louis and Cairo Railroad Company, 


* *. , 5 . 
Which bpecame a party aiter tne aecree, prosecute this 
. —— « * 7 . - : a : - a 

Lhe whole record in tne case is not before ne 


od — ~~ a cin 
9 1e record. iS unfortunately 


4 # 


purpose of shortening t 
lacking in a material matter. It fails to show what 
amount of money was earned by the Receiver after 
Morrison’s original petition was filed and how much 
of that money was turned over to the St. Louis and 
Cairo Railroad Company when the Receiver was dis- 
charged. That money was a fund out of which Mor- 
rison should have been protected under the order of 


S| 


Court made at the Receiver’s instance. 


BRIEF OF THE ARGUMENT. 

The Constitution of Illinois of 1870, adopted before 
the deed of trust from the Cairo and St. Louis Rail- 
road Company to the Union Trust Company of New 
York was made, contained the following provision: 
‘‘The rolling stock, and other movable property 
belonging to any railroad company or corporation 
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Cairo and St. |_ouis Nalroad Company invoived Col. 
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Morrison. If it had failed to get an injunction bond 
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been at the time settled by the Courts that Hol- 
brook’s execution was a lien subordinate to that of 
the deed of trust. The practical effect would have 
been the same. The Constitution gave him the right 
to subject the rolling stock to sale under Jhis execu- 
and he could have sold it subject to the prior 
lien and severed it from the realty and acquired a 


. . ' _ , * , | . 

right of user until the deed of trust could be tore- 
= ~ . ] TY] — . nae : } "<> } +¢> 1; >< = ; 7< } = 
ciosed, nis wouidad Nave been adiusastrous to tne 


~ a a ] a it Se 7 ] , - } is . > & "sf. a 
company s business, and would Nave destroyed the 


unity and usetiuiness ot the property. 


| | . . ‘ : . = - . . : 7 ? . ~« 4 = ' 
Lhe Receiver was right when he said to the Circuit 


i 
rificed. and preserved it ror the bondho! 


It appears from the record that it had become a 
matter of course in the Circuit Court for the South- 
ern District of Illinois, to protect sureties on bonds 
ot railroad companies where the property of such 
companies came afterwards into the hands of the 
Court upon a foreclosure. Ihe Master in his report 
cites three such cases. two of which grew out of the 
foreclosure of the railroad mortgage mentioned in 
this case. (Ree. fol. 75). [he ground assumed by 
the Circuit Court was that the railroad company was 
charged with the duty of defending the unity and 
integrity of the property and of preserving it intact, 
and that if it became necessary to give appeal and other 
bonds in order to do so, the sureties might look to 
the property which they were the means of preserving 
until the jurisdiction of the Circuit Court attached. 
If the Union Trust Company had foreclosed its mort- 
yage, when it might have done so, some months 
before Holbrook’s execution issued, he would have 
been compelled to come into the Circuit Court with 
his claim, but the Company was permitted to operate 
the road long after its default under the deed of trust, 
and the property was left lable to seizure under Hol- 
brook’s execution, and the company in caring for and 
preserving the property for the bondholders, whose 
trustees had been guilty of great negligence in not 
asserting their rights, was compelled to involve per- 
sons who had no interest in the matter. If the trus- 
tee had acted within a reasonable time after the 
company’s default there would have been no occasion 
for the company to put forth any efforts to save the 
property, and in so doing to render liable men who 
were willing to take great risks rather than have the 
railroad imperilled or ruined. 


— 


The line of cases relating to priority in the distri- 
bution of funds arising from a foreclosure sale of a 
railroad, which have been decided by this and other 
Courts, beginning with Fosdick 7. Schall, gg U. S.. 
235. do not seem to bear directly upon the question 
made here. Those cases are collected in a note to 
the case of //aa vv. St. Louis H. & A. PR. Co., 22 
Fed. Reporter, 471, and the history of doctrine gov- 
erning the distribution of such funds, is traced. It 
may justly be said, however, that from them all may 
be deduced the general doctrine stated by Judge 
Love in Farmers’ Loan and Trust Co. 7. Mo.. 1. & 
(’. Rk. W. Co., 21 Fed. Reporter, 264, that the prop- 
erty of a corporation is to be treated in equity as a 
trust fund primarily for the payment of its debts— 
that this trust is to be administered by no means 
solely for the benefit of lien creditors—that lien cred- 
itors have no greater equity to payment out of the 
effects of an insolvent corporation than general cred- 
itors, and that it not unfrequently happens that the 
unsecured creditor has in equity claims superior to 
the lien creditor upon the estate of the insolvent. 
The secured creditor is ordinarily entitled to prior- 
ity because a court of equity recognizes his legal lien, 
but that cases arise in which that lien is postponed to 
a superior equity possessed by some unsecured cred- 
itor. 

The difficulty of making a rule to fit all cases must 
seem apparent. Each case must ordinarily rest upon 
its own facts, and the Court must in each case deter- 
mine whether the unsecured creditor is in a position 
to claim an equity superior to that of the secured 
creditor. It is somewhat confidently assumed that 
the Circuit Court did not err in holding that under 


all the facts of this case, Col. Morrison, who 
assumed a liability at the instance of the rail- 
road company, in order to preserve this prop- 
erty for the secured creditors, at a time when 
their own negligence had exposed it to attack, had 
an equitable lien upon it, superior to theirs to the 
extent of the loss suffered by him in that behalf. 


All things must be presumed in favor of a decree. 
The record brought to the Appellate Court must 
show all the facts which were before the Court below 
and which might have influenced it to act, and if the 
record, as brought up, does not show those facts the 
decree will stand. 

As has been shown in the statement, the record 
here is silent as to the monies, property and assets 
turned over by the Receiver to the St. Louis and 
Cairo Railroad Company. It shows affirmatively that 
the Receiver, instead of turning over the property in 
his hands to Horsey and Canda, the purchasers at 
the foreclosure sale, turned it all over to the Com- 
pany mentioned. (Rec. fol. 12). What it consisted 
of is not shown. It might be that the Receiver 
handed over to the appellant railroad company half a 
million dollars earned by him while operating the 
road. It might be that the Circuit Court was influ- 
enced by some such fact as this to make the order 
made in this case, that the money shouid be paid to 
the intervenor by a short day, and if this was not 
done, he might apply for a further order. It might 
be that the money turned over by the Receiver to the 
St. Louis and Cairo Railroad Company, was money 
out of which it was the duty of the Receiver, under 


paar 1A aii 


It is insisted, however, that the intervening peti- 
tioner in this case was barred by the decree of the 
Court. and that he came too late. The decree 
entered May 16, 1881, directed that ‘all persons hav- 
ing claims or liens against the said railroad and prop- 


7 


erty or against the proceeds thereof and not then 
hefore the Court, should file intervening petitions by 
July rst, 1881, or be barred and excluded from any 
and all participation in or benefit from or under the 
decree or from the property and assets therein men- 
tioned or the proceeds of the sale of the property 
under the decree.”* (Rec. fol. 12). 

[t is not necessary to discuss here the question of 
the power of a Court of Equity having in charge a 
trust fund, to prevent any one interested in that fund 
from appearing at any time while the fund 1s in Court 
and presenting his claim for adjudication. It might 
be said that the only way in which the presentations 
of claims could be prevented would be by distribut- 
ing the fund, and a Court of Equity, solicitous that a 
trust fund should reach the proper distributees, would 
delay the distribution that all might be heard, rather 
than hasten it so that some might obtain an undue 
advantage. 

Be that as it may. a reference to the facts of this 
case will show that Col. Morrison was not affected by 
this order. In the first place it expressly excepted 
all persons whose claims were before the Court, and 
when it is remembered that the Receiver. in Febru- 
ary, 1878, (Rec. fol. 15), called the attention of the 
Court of his own motion to Col. Morrison’s claim, 
and procured an adjudication of the superior equity 
of that claim which has stood unchallenged and unap- 


pealed from to this time, (Rec. fol. 27), it will be seen 


a. i. 


that the exception in the order included him and 
others in like circumstances. His claim was ‘**before 
the Court." The facts and circumstances upon 
which it was based had been laid before the Court by 
its own officer and the Court, recognizing its equity, 
had authorized the Receiver to protect the intervenor 
from liability. All that had prevented this from 
being done was lack of funds. (Rec. fol. 40-56 
The petitioner however, although he was was within 
mee exception in the C santa order, filed his petition 
‘fore July 1, 1881, setting up more fully than was 
; ynne by the Receiver, the facts out of i white -h his hha- 
bility arose. (Rec. fol. 35 )- He also showed that 
Holbrook had sued him on the bond and obtained 
judgement and that he had 4a subject to the lien 
of that judgment. He certainly had a right to expect 
at that time. when the Court had decreed a sale of 
the railroad. when the justice of his claim to have his 
property protected from sale to satisfy Holbrook, 
had been adjudicated and the only reason why it had 
not been protected was lack of funds in the Receiv- 
er’s hands—that the Court would make an order in 
his behalf without the necessity of any further efforts 
on his part. In this he was mistaken. He was com- 
pelled to pay Holbrook’s judgment to save his own 
property. The record, at the time of the sale under 
the foreclosure. showed all the facts out of which the 
liability arose—it further showed that the intervening 
petitioner had property which must be applied to the 
payment of the Holbrook judgment unless the fund 
in the hands of the Court should be used to protect 
him: and it further showed that the Court had. of its 
own motion and on the suggestion of its own officer 


a 

. + 
cy 

| 


uli 


Tat 
Wo 


iva 
ie 


eitets 
irt i 


| 
. 


~ 


1e Co 


. 
’ 
e 


eed 


r 


—19-— 


The order of the Court barring claims was clearly 
intended to prevent the intervention of new parties 
with claims of which the Court was not already 
had no reference to any parties who 
had come into Court with claims either complete 
or inchoate. If it appeared of record at the time of 
the foreclosure sale that the petitioner must pay 
unless he was protected out of the fund, and that he 
had property subject to execution and under the lien 
of Holbrook’s judgment, then it may be reasonably 
said that the subsequent payment of that judgment 
by the petitioner after it became apparent that he 
must pay it and that the fund could afiord him no 
relief, is a fact which was so foreshadowed by the 
case as it was presented, as to have a just relation to 
it as an integral and necessary part of it. lf the peti- 
tioner had not come into Court until after the sale 
and the payment of the judgment, a case would have 
been presented against which the limiting order of 
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the Court was directed, and to which the argument 
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of tne earned counsel ior tne appeiiants Wouid appi\ 
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with conciusive torce. 
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[1S Salad DY tne iearned cCounseéi io! appel ants. 1n 
their argument— 
r os ™ . , | ; ] " : - 7 | 
l. Lhat the evidence does not show that appcice 
has ever paid the Holbrook claim. 
\ very cursorv examination of the record wii! sul- 
fice to show that this contention 1s not worthy ot seri- 
Oh > “7 ? ~ | - i : *¥ r . 7. oe 
ous discussion. Ihe fact that Morrison borrowed 
] , — H1 IL. 1. at Re will fs 
the money to pay O:IDrOOK WIth. Nas no sucn enect 
. — eo nial ; ee 
as counsel! seem to think. and none ot the cases cited 
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by them on this point nave any applic ition. Their 
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whole argument seems to be Dased upon the idea tnat 
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Morrison claims here a right to be subrogated to 
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ne aSSUTANCES OT the Company that ne would 
be protected ll he became surety on its Injunction 


bond. The injunction bond was made on November 
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24, 1874. (Rec. fol 42). whue the chattel mortgage 
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| was made June 26, 1875. (Rec. fol. 41). The mort- 
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LF Al’ ¢ Was a VO untary D it li€ Ti¢ & tual act on the part 
of the Company to secure Morrison, long after his 
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ability had attached, and had nothing to do with the 
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advantage oO! its pro\ isions without interiering with 
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the operation of the road and doing the very thing he 
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prevented DY Signing tne inyUNec Lion bpona. ne posi- 
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tion of counsel in reference to this mortgage is some- 
what inconsistent. On page 3 oi their statement they 
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say that there 1s no proo! of any sucn mortgage, and 
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On page 1 of their statement they show that the rail- 
company, when it made the deed of trust, con- 
veyed all of its property of every kind whether then 
iterwards acquired, while on page 29 

they base an argument upon the fact that the appellee 
did not show that the company had no property but 
that covered by the mortgage. It is difficult to fol- 
low counsel through an argument which ts so appar- 
ent a departure from the case as made by the record. 
The fundamental error that this is a claim for sub- 
rogation, so pervades and colors it as to put most of 
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~ Frorence W. Hays, Plaintiff. 


» . 43 : } S| _ dl 7 5 | . . , . j : 
sne is the pliant in the above-entitied action: that heretofore Le 
. 3 . ] t } . 
av of Mav. ISS4. she commenced an action 


riorence , avs, DeINg Horst adu:iv sworn, adeposes ci lit SAVS tL! 


] " 
ae ai aS Frank FE. ] 
above-named court against the delendants, rank kK. de Wolt [<4- 


bella C. De Wolf, and Horace M. Barnes, by filing a complaint 


1, J * + ~ } secIHMAnA - : } . 
the cierk s oihice and the Issuance of a summons thereo! 
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: +} — _ = : .2e > 
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That said complaint was duly veritied and was in the following 


: . + . — , . ; g ’ . , . ] 
formed and believes, residents of the citv of New York, in the 

“4 hon : ; Fark — | = Dn ; 

ty. State of New York, and the said Horace M — a 


he town of Bristol, State of R — Islan 


Wherefore deponent prays for an order that hen : 
mons in the above-entitled action be made by publication of th 


FLORENCE W. HAYS 


Subscribed and sworn to before me this 5th day of June, 18S4. 
S. MERRILL, 
No lary Public 


davit was filed on the 14th day of June, 1854. 


That on the 12th day of June, 1884, T. R. Wilson, one of the 
judges of the superior court of the city and county ef San Francisco 


signed an order, of which the following is a copy 
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FRANK E. DE WOLF ET AL. VS. FLORENCE W. HAYS. 


trust him that once and told him to name the hour. He said one 
o'clock. I camne there at one -’clock and he was not there I waited 
until two, but he did not come, but a young man came in from Mr. 
Baldwin’s office and handed mea note from Mr. Baldwin saying 
that Mr. De Wolf had thought best not to see me again personally, 
and if I had any business to communicate that I should do it 


? > 2s ~ 
iin Tor Os . “yprct tary? 
il his attorii¢ Y « Mer. Baldwin 


YY. —. Have vou got that letter’ 
ee ave: 1 ‘ac sjiinpiv 
A. I think I have: it was simply a note. 
A * 


By Mr. MorGan: 


| , , 
? 11} “l Yr) ' ' es at ? "so te TVS hasg? : 
si. [ consuited novody except MY LUusvDAaNnA. 


a¢ f ee . : — = oe le } she ‘° . > . 
152 (). 91. Did you or not ever visit the city of San Francisco 
A. Yes, sir: I did. 
().) - , : 7 * , = iia ae . 4] . on . ‘ ; i : ‘ 
QQ. Jz. Vith whom did you visit the city of San Francisco? 
\ [ R “ : *y 7} ! "ry 17 »f liv 
A. LT. mearael; Calne Gown uli pecvediy. 
()*) ‘ } . - : y 
Jo. (ame down where ‘ 


(). 
A. To Redwood unexpectedly; he told me he wanted me to come 
to the citv to see the De Wolfs in relation to this matter of the deed 
and the suit. 
(). 94. Now, did vou go to the city with Mr. Rearden ? 


id. 
>. When you arrived in the city with Mr. Rearden whom 
t 
A. There Was a carriage at the depot and Mer. Rearden placed 
nn the carriage and Mr. Dy W olf 
(). Ob. What Mr. De Wolf? 

A. Mr. Frank E. De Wolf, who was also thers standing at the car- 
riage door : 
(). 97. Well, where did you go from the depot? 

A. To Mr. Rearden’s rooms. 
(). 98. Where were they ? 
163 A. Over the Mercantile Library. 
@. 99. When you got there what did you do 
A. Mr. De Wolf was left with me. I think, there. 
. 100. Where? 
A. At Mr. Rearden’s rooms, and he went out to get Mr. Baldwin ; 
I think that must have been the Way, but I cannot swear to that be- 
now q lite remem ber, and then we talked about making 


cause I di 
some kind of a compromise. 

@. 101. By “we” whom do you mean? 

A. I mean Mr. Baldwin and Mr. De Wolf and Mr. Rearden and 
myself—at least they consulted me. They did the talking, and then 
Mr. Rearden came and consulted with me. 

(). 102. I understand you to say that Mr. Rearden went out 


A. Yes, sr. 
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as not ecross-examination and as not the dest evidence. 
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there was another attorney per fectly competent to manage it 


F | - + } ad , . at 1,1] | ’ " 
Zis ait the Otel end: | did not ilKe to show myse lf UNS-DI ps tien tie 
in tl matte! 


Cross-examination by Mr. BaLpwin: 


i. 1. There was no disagreement between you and Judge 
Winchell: vou were in accord with Mr. Winchell. weren’t vou ? 


} 


A. I had no communication with him except through Mr. John 
Hays. I had no direct communication with Mr. Winchell until 
after the settlement. 

Q. 2. Did you not understand that he knew of your employment 
here and was entirely satisfied, so far as he was concerned ? 

A The fact was conveyed tO me that. | think, w hie 1} the case Was 
coming on the calendar he would be unable to attend to it, and that 


it would be necessary to get some San Francisco attorney to go in 

and appear, and that was. the Way that Mr. Hays applied to me to 
attend to that motion for a change of venue. 

249 (). 3. Did you feel at the time you were interfering with 


Mr. Wi inchell’ s business? 
A. Oh, I did not feel I was interfering with Mr. Winchell’s busi- 


(). 4. And had no reason to suppose that at all? 
A. I had no reason to suppose that at all. 
(J). 5. You spoke in one part of your testimony, when you was 


speaking of Mr. Haggin’s suit, you said that you had a suspicion 
that the mortgage was not in 900d faith ? 

TT! ionment of the mortgage 

| 1e mortgage was not in good faith ? 

A. I would not like to use the word bad fait about the transac- 
tion, because that, perhaps, would not be very delicate. I simply 
say that it was my impression that there was some purpose other 

than mere sale of the mortgage In transferring it to Mr. Haggin. 
250 (. 7. Do you recollect gps when Mrs. Hays, Mr. 
De Wolfe, vou, and myself met to talk this matter over? 


u recolleet tha ie of the things to be performed, on 
our part [ would pee was the settlement of a claim that Mr. Brown 
had—Mr. Brown, « » Bank of Californiamagainst the Hays’? 
A. That was one a the facts of the matter. I do not know that 

Mr. Brown ha tthe claim, but it was lodged in the Bank of Cali- 
fornia. I do not know who was the owner of it. 
(). 9. Do vou 1 vaaliias how much was paid to Mr. Winchell, the 
Fresno attorney, as a part of the adjustment? 


. 7° 4 7 ns . oe 4 - > : : _ 
Question objected to as incompetent, irrelevant. and immaterial, 
7 x TT} . S = - - >< 
A. Yes: a few hundred dollars; I think he was paid SZ, 


(). 10. Do you recollect how much was also paid to the 
Hays’ ov the last and final adjustment of it—what was the amount? 
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FRANK E. DE WOLF ET AL. VS. FLORENCE W. HAYS. 


Deposition of kb My ‘d B. PB Prin. 


Examuination-in-chief of Epwarp B. PERRIN, on behalf of re- 
spondent. by Mr. GoRHAM: 
(J. l. State your name, age, place of residence, andl occu pation. 
A. My name is Edward Bb. Perrin; my age, forty-six vears; | live 
In San Francisco. and my occupation—I am engaged In land, cattle 
and sheep and other business, but that is my principal business. 


Q. 2. Were you in 1877 acquainted with the following-described 
lands situated in Fresno county: Sections twenty-four, twenty-eight, 


thirty-four, thirty-six, and the south half of section twenty, and in 
township fourteen south, of range twenty-one east, Mount 
250 Diablo base and meridian; also section six, township fiiteen 
south, range twenty-one east, be Ing the lands in controversy 
in this ease and described in the bill? 
A. Iam. 
c 4 


Q.3. Are you acquainted with the value of those lands at that 


@. 4. Yes, sir; in 1877 
A. Yes, sir. 
Q. 5. What was the value of those lands per acre in 1877 ? 


ie + } + . be : | ] . ‘ . . . we ] . 
Objected to On the fround that it 1S Irrelevant, lmmaterial, and 
, ae é, 
Incompete nt under the bill and answer in this case, as there 1s no 
ee) oe _ = r 4] } Ra 2 ee : 
question raised as to the value of the lands in the vear JS77. 


+ 


A. i would answer that question by stating that I have since sold, 
for the estate of an uncle, Phillip Burt, sections ten and fourteen, in 
township fifteen, range twenty-one, near these lands—one of 

206 these sections 1s in the same township and range—at about 


five dollars an acre. These lands are very much alike in 
value, character, and every condition. Then, further, | would state 
that since that date I have purchased lands in township fifteen, 
range twenty-one, from the Republe Life Insurance Company at 
about two dollars per acre—lands very much like those referred to 
In the question—and afterwards sold the same to C. K. Kirby for 
four dollars and three-quarters an acre, some of these lands not being 
two miles distant from the lands in controversy. 


Counsel! for complainant moved to strike out the answer of the 
witness on the ground that it was not responsive to the « 


Q. 6. What was the value of those lands per acre in 1877 
A. I should say about five-dollars per aere. 
207 (. 7. You were dealing in lands in Fresno county in that 
immediate vicinity, were you not, at that time? 

A. No, sir. 

(). 8. And you were 
that vicinity ? 

A. I was. 

(2. 9. At that time had irrigation been introduced to any extent 
at that place f 


(rTe] rs Ilv f. Ti TOF ° ' i+} +} QP value cyt 
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> ss } 4 . +} . : , » foe } 
A. I should think it ougiit to be worth, anvhow, twenty-five dol- 
. . y : J ee ~~? } : — = anir = oon 4 "at? 
lars an acre. Some of this land is further back from the railway 
4} . — ee — _— } ast at % : »an i 
than other parts; of course, iand nearer the raliway Is more vai- 
@. 19. You think it would average how much 
} ] is. % 1] 
A. I should think twenty-five dollars. 


s) ry a ot = . - . 
20. That would be a safe investment on it 


(). 21. Some of this land is worth a great deal more than twenty- 


five dollars, is it not? 

A. That land nearer the railway I should think would sell for 
a great deal more. I was not far from this land about eighteen 
monthsago. At Fowler’s switch station there was a piece of land 


Mr. Lloyd Tevis sold to me for one dollar and a half per acre about 


IS70 or about 1S71 or 1872-—about 1873, I think it was: |] 
268 can’t remember exact dates—-and I don’t think you could 
buy that land to-day (it is, of course, where the depot ts) at 
less than one thousand dollars an acre. I] have been instrumental 
in selling some of this land at five dollars an acre near this land. 


hcl poy head to ve al lowlers Switch station one day and Was talking 


with Mr. Gentry, and was joking with him about selling out, and 
was talking with him ironically about the land being bad, and lhe 
told a story about a man in San Francisco named Perrin who 
had been fool enough to sell land there for five dollars an acre 


T> 4 ] ] a ge ai } | eS 
<r ovcy ? ? ti Thee : | Lo 9? "if Anearata 
bv agreement or counsel tie reaading Of tie avoyve Gepost ion to 
. ‘ ' , ; , . — . 
+. a 2 +) P . ; # hi» ss tr ; , > TOTreho ° Itr"s> 
Lhe Withess and kd SIGHINGE O ne same DV Dim were Walved. 


7 ’ . y . . + 

Respondent introduced in evidence a certified copv of the 

269 judgment roll in the case of Florence W.'Hays, respondent, 
. . — ‘ - . , \ : 7. 

s. Isabella C. De Wolf e a/.. in the supreme court of the 


s 
, ’ : . . ¢ : —_ : } . 
a I ‘ ‘, * " ’ >* } , + _% +f > . oO - ae 
state Of Calllornia, on Otlii Iol ietih aistrict court, marked .C- 
: 4? . , . 4 , ,* ** 
spondent’s Exhibit Judgment R 
* 
> } > aD + +] Be .+ f 4] , . ] + ’ t . } 
Re spondent stated that the object of the introduction ol] the judg- 
- ; . . ~ ' x " . 
. : : = - ‘ : ‘ 7 -_ 4 4 
rie rT ro i 4 is AMO} oy oti (*] ae ! (TS io] the purpose ()j Snowing that 
. 
? 


ait “ ‘ 4 | + — : | | ° ] 
in 1S76 Florence W. Hays, complainant, swore that the actual value 


. , Y ° , . 
' : } ‘yrPie ? , myrr "gs?" Ly waroe T tiry,or TIVE 1) Ti? : Tari } } | I 
7A 6UUETS AS iand It) CUVtitiVyecisy Wal™m cad LIiIAL LILIIt tii Uiit nelgil pO! POUT {) 


wae : ‘1 ' _ > | } 14 , ys _ . } Po | + ‘% 4] a+ nit "6 , 

two {j ; ais call j ; bciii ,re i ci‘ ré i i j taiici't ~~ it 1ij Lilal Stil was ‘ Ii- 
: } = ee s] , . : pe = al : ~ " aa 

deavoring to have set aside the transaction which she is now trying 


Ras 4 ] ] — , } ; : vs » ] —— . , 

(Obiected to on the evround {11a it 1s Irrelevant, Incompetent, and 

. + + . ] ] + , , » oF ; > t } tr} ] nh +} 7c ACL 

LINmMmMatel! and not among tne Fssues to de Urlea If) tilliS Case. 
971) " . * 4 , inn Jy . ' —_ _ . oe sa = le: “Oo f 1} 
om & ut spol (i1@]) ai hk 11) a Vt LA ‘ i Aid t Vy ldeé hice ci reiecast {) a s 
: , } 7‘ 4 _ - e 
qgemanas oj] ohn J Havs na riorence \\ Havs to | rank 


E. De Wolf and Isabella C. De Wolf. dated January 16, 1S77. marked 


: } ] co % ae, tis ] 
(Omected to on the ground that It 1s irrelevant incompetent, and 
, . . * 
| 
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n this ease. 
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LOUIS T. HAGGIN, 


- 


DEWoLF AND Horace M. 


FRANK E. DEWOLF, 


ARGUMENT ON BEHALF OF THE 


Supreme Court ol the Quuted States. 


Frank FE. DeEWotpr. IsaBpeELLa Cont 
DeWoLtr anp Horace M. 
Bb L.RNES. APPELLANTS. | (OCTOBER Ty Ru. | he 


- 
rns. ) No. SHS. 


Frorence W. Hays. 


SED RENE aeEOreE 


ARGUMENT ON BEHALF OF THE APPELLANTS 
BY BENJ. F. THURSTON. 


This is an appeal from the Circuit Court of the United 


States for the District of California. 


There is no opinion given by the court below stating 


the grounds upon which the decision of the court was 


based. 


It is impossible to discover in the record of the case any 


rational ground upon which the decree of the Circuit 
Court can be justified. It is in conflict with the case 
made on the face of the bill; it finds no support from 
any proof in the record of testimony; it ignores a long 
line of decisions of this court on the presumptions of want 
of equity in suits upon stale, speculative claims; and it 


declares a deed of lands made between the defendants to 


1 €eXamilia- 


, 
: 
s 


ws 
~ 
~~ 
on 
oe 

-~ 
——| 
——é 
~~ 


: 
, 
i 


to he r 


Respondents Exhibit Release.) This release also was 


duly and formally acknowledged. (Record, p. 107.) 


It thus appears that a period of more than seven vears 
and three months intervened between the date of the con- 
vevance of the lands to Haggin and the execution of the 


+} 


re] he DeWolfs. and the time of the filing of the 


retease fo 


The bil! of complaint alleges that on December 12. 
IS72, the plaintiff purchased from the defendants, Frank 
E. and Isabella Colt DeWolf. one undivided half of the 
lands in question, and that in part payment of the same 
she gave her promissory note secured by a mortgage upon 
the lands: that afterwards the defendants. Frank E. and 
Isabella Colt DeWolf. assigned the said note and mortt- 


rave to J. Bb. Haggin. and that he, at the request of these 


‘Fe .4 
om om 


defendants. commenced an action to foreclose the mort- 


gage, which action, the plaintiff admits, was subsequently 
dismissed upon the execution and delivery to Haggin of 

the plaintiff's interest in said lands. The deed 
so admitted to have been made is Exhibit B, (Record p. 


436.) above referred to. 


The bill further charges that Haggin was acting as the 
agent of Frank E. and Isabella Colt DeWolf, and the 
several mesne conveyances from Haggin to the defendant, 
Horace M. Barnes. are then set forth in order, all of 
which conveyances. it is alleged, were voluntary and with- 


out consideration. 


The plaintiff alleges that her deed to Haggin dated 


Januarv 15. 1877. (Record p. 96) was executed “at the 


3 


urgent solicitation of her husband. John J. Havs. who 


was at the time an invalid, unable to attend to business, 


deed from the plaintiff and her husband to Haggin, dated 


January 16. 1877. be vacated or be declared to have been 


executed 


tessediv T 


the co-detendant 
Ing that it was without 
oT Havs to 


Instrument. 


_— — ' ‘ . 
Lhe defendants. i rank Kk. and 


deny all the allegations of the bi 


aver. Ili 


- 
urgent soi. 
made the. 


} ? 7 
+ 
tile aeed 


entreaties 


under duress 
deed that is sought to be 
he defendants DeW olf 


sarnes on March 


Hagvin of 


assumed 


answer to the 


ed to Haggin of January 
was in fact 


perstiaslons, 


[Isabella Colt 


consequence 


influence, but the only 


which con- 


right to make to 
1SS4. notwithstand- 
consideration. provided the deed 


was a valid 


DeW olf. 
the plain- 


» be founded. and specifically 
hat the plaintiff, at the 
_ | aint a 

tation of her husband, and at his Importunity, 


» LSaa. or 


that 
of such 


Was eXCe- 


cuted Dy the plaintiff formally and voluntarily, and that 


the same was acknowledged bv her upon an examination 


apart from her husband, and was her free ane 


act and deed : 


? 
try t 
Liildt 


over his wife are specifiicallv dents 


Denial is also made 0  t 


and all averments as 


any influence had 


voluntary 


knowledge 


ween exercised by John J. Hays 


° * . ; , * ~ ; . 
article in the bill of complaint 


which asserts that the plaintiff is still indebted to them in 


with the proots on hoth sides in tne recor 
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mortgage 


and this 


= 


connection 


which estab- 


lish the fact that on the 16th of January, 1577, a full set- 


tlement of all matters in controversy between Havs and 


wife and the 


DeWolfs was made. an 


art of the 


settlement, the Hays mortgage note was surrendered to 


S| 7 
rchased an 


} ' 
ioca ‘resno 


4) and 
purchase ot t 


} 
vage upon the 
‘ 


same lands: 
vears after such purchase. 


eir interest 
G6): tl 


hat this deed 


DV her hus- 
reason assigned 


die and leave her 


treaties and persua- 
[It 3 


is not pretended 
ifiuence was brought 


7 


to bear upon her to comply with her husband's wishes; it 


is not pretended that the defendants took anv¥ part in an 


, 


effort to influence her to this act. or that they were privy 
in any manner whatsoever to the arguments or discussion 
between herself and her husband. She remained contented 
with the transaction for a period of seven years, and then 
brings her bill of complaint, not to vacate her own deed to 
Haggin of January 16, IS77. nor does she seek to have 
Barnes. who now holds the title, declared to be a trustee 
for her, but prays that the deed of the De Wolfs to Barnes, 
of March 5, 1S84, which was unquestionably good inter 
partes, be declared fraudulent and void. and that her origi- 
nal interest in the lands be reconveved to her after an 
accounting had between her and the DeWolfs concerning 
her indebtedness on account of a mortgage deed and inter- 


est. and pavment of the same by her. 


t is verv difficult to state intelligiblyv the theory of the 


bill. It does not seem to have anv clearly defined and 
consistent purpose. It is the fairest. perhaps, to regard it 
re of 1S7?. It would he hy 


oe ~ 


as a bill to redeem the mortga 


’ 


no means satirical to say that the scheme of the bill 1S. that 
because the plaintiff concurred with her sick husband in 
his lifetime in settling a family controversy. she should be 
permitted, six years after his death, to repudiate her act of 
complaisance. Treating it as a bill to redeem. it is seri- 
ously defective in impliedly recognizing the legal validity 
of the deed from Hays and wife to Haggin. of Janu: ry 16. 
IS77. covering the same lands embraced in the mortgage 
sought to be redeemed, and in not setting forth any suffi- 
cient ground upon which that deed can be declared in- 
valid and in not charging DeW olf and wife with any com- 


plicity with her husband in his efforts to have his wife 
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the deed. or that thev were cognizant that anv influence 


to that end was brought to bear upon her. 


3. Because the court did not dismiss the bill upon the 
ad merits of the case as disclosed by the record of testimonv 


and evidence. 


4. Because the court did decree that the deed of March 
)y. ISS4. by Frank and Isabella Colt DeW olf to Horace 


VMI. Barnes. was null and void. without having first found 

a > —" , a ‘ Ria 
sutiicient evidence in the record to decree that the deed 
of Havs and wife to Haggin was an invalid instrument 


* = 
+ 


and inoperative as against the plaintiff. 


~). be Callse the court did aecree that the defendants 


Krank E. and Isabella Colt DeWolf should make. execute 
and deliver to the complainant a good and sufficient deed 


a 


fc a } me al a ows a 
f an undivided half interest in the lands recited in the 


i} 
; decree, without also providing, conformably with the 
; plaintiffs bill. that there should be first had an accounting 


between the parties, and a payment by the complainant of 
all sums of money which, upon the theory that the deed to 
Hagegin of January 16. ISi7. was invalid against the plain- 
tiff. would be due to DeWolf and wife on account of the 
mortgage note and interest thereon viven by Hays and 
wife on December 12, 1872, as a part consideration of 


their original purchase. 


The Case as it Appears Upon the Record of Testimony 


and Evidence. 


Without repeating the statement of the case from the 


pleadings, it is only necessary to add. for the full under- 
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Havs and wife and DeWolt and wite were acquaint- 
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elr residence in California in the vear 1871. 


‘ber. IS72%. the defendants DeWolf and wife. 


nveved one undivided halt or the same to tne 
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were connected bv marriage. Both parties 


wners of a considerable tract of land in Frenso 


the consideration of *23.435. together with 
certall ersonal property consisting of 1.770 


(Record, Exhibit A. p. 94). On the same 
ind wite executed a mortgage upon the interest 
d as security tO} the nore ot S]OIS35 before 


ry. . . * al . 
There is no question as to the identity of 
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veved to the plaintiff. (Mrs. Havs Cross-Examination. 


3 »* at 


$7. 148.) Some three vears and a half after 


action. Mrs. Havs. the plaintiff. commenced an 


action at law in Fresno County against DeWolf and wife. 
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vhich was 
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filed in the District Court of the 13th Judicial 
the County of Fresno on May 5. 1S76. (Re- 


S iia a4 


The gravamen of this suit was 
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If and wite sold to her one undivided half of 
i al ie a al _ } ‘ . a al 

no ianads, Sand or sheep, and omer persona 
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pon traudauient representations as fo the value 
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aid. had been transte rred by De Wolf and wite 
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lagein. and he. on November 2. 1876. com- 
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menced a suit to foreclose the mortgage. (Record, p. 50, 
i Q.52 to 55). Thus. at this last named date there was 
on toot cross suits in relation to these Fresno lands. Soon 
atter the commencement of the suit in foreclosure negoti- 
ations for a settlement of these mutual controversies were 
initiated by Hays and wife. were continued by the aid of 
able counsel upon both sides through several days, as will 
presently specifically be made to appear, and these negoti- 
ations ended in an amicable settlement. the result of which 
was that Hays and wife made the deed to Haggin of Jan- 
f uary lb. S74. received bar k their mortgage note, and Ol 
j the same day a full release was given by Hays and wife to 

Frank EK. DeWolf and wife (Record, p. 106) of all claims 

and demands, actions and causes of action of every kind 

whatsoever, whether at law or in equity. (J. b. Hag- 


gin’s Deposition. Record. p. 63, Q. 64 to 68). 


During the period which intervened between this mu- 
tual settlement of all controversies and disputes in Janu- 
ary, 1877, and the time of the commencement of the pres- 
ent suit in May. ISS4, the lands in question have greatly 
increased in value, and hence this proceeding for the pur- 
pose of avoiding the settlement of January. 1877, finds its 


motive. 


The Case Utterly Fails to Show any Improper Participa- 


tion on the Part of DeWolf and Wife in Inducing the 


Making of the Haggin Deed of January 16, 1877, or of 


the General Release to Them of the Same Date. 


John J. Havs. the husband of the  plaintif¥. was 


; 
. 


affected with a pulmonary disease. He came to reside in 


California with the plaintiff in May, 1S71. He was an 

invalid at the date of the intermarriage of the plaintiff 
with him. She says. p. 49,— 

‘*+T married him an invalid, and he had solidification of 

the left lung, enlargement of the heart, kidney troubles, and 
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lle Improve d very much in heaith afte! arriving 10) ( al- 
rnia. but bevond doubt he had an incurable disease. and 
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Phe suit of Hays mS. De\W olf and white. for gamages tor 
misrepresentation as to the vaiue ot these Fresno lands 
and ranci DusIness, Was coming up for a hearing bvbetore 


the Supreme (ourt on a motion. and tit appears that on 


thbis occasion. mm tiie court room. the counsel for the 
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Mirs. Havs. ( Record. tol. 234) but it is not material which 
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of the counsel originated the suggestion; it Is enough for 
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Mrs. 


Havs touching the matter, but ultimately I called upon Mrs. 


Florence Hays, as she was the party complainant in the 


Hay s did not 


consider that 
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a price Her own suit, (See Exhibit Judgment Roll, p. 
a 
. . . . . ; > _, 
LOS) in addition to demanding monev damages. asked 
, a * eS } — 
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den savs. speaking 
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was a suit In 
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« DeWolf. p. 109.) 


at all of the 
a swarm of 


nproot 
d by 
we . 
would he expen- 
vould be large and 


+ 
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rt 


retullv suggested 


the extent of the probable expenses of the litigation. ‘‘and 
S ‘ 

| intimated. I think. as one point in it that a mere suit in 

the District Court would possibly cost him all the way 

from $1,500 to $2,500. I suggested that—the fact of that 


him. in connection with the htiga- 


All this consultation between chent and counsel respec t- 


o visability of a settlement of this family quarrel, 4 
was made before negotiations were opened with Mr. De- 
W olf | 
Mr. E]avs and his wife were then residing at Redwood. 
\s th sult of this advice of counsel, Mrs. Hays, the 
x tT ttended bv her husband. went to San 


Francisco. P. 55. fol. 162. She went directly to Mr. 


Reardens office over the Mercantile Library. (Fol. 165.) 


Llere the parties. attended by their respective counsel. had 


i. full conterence, which covered a period of tully two con- 
secutive davs. P. 56, Q. 107; p. 73, fol. 213.) The 
‘S own account clearly shows that the whole busli- 


ness had the character of an ordinary compromise of a 


controversy between parties under the advice of. and in 


the presence of, their respective counsel. She says: (P. 


I 


De Wolf in the room at that time that 


wanted to wipe out the whole thing on account of Mr. Hays. 
(>) ts 
x ° = 


|. Why on account of Mr. Hays? 
A. Beeause it was his ill-health. I did it because it 


Did you tell Mr. DeWolf that 7 


Yes, sir : I did.” 


At an earlier period in giving her deposition in this case 


P. 51, fol. 150) she says: 


‘There was a suit then pending against DeWolf. That was 
the first suit, you know. He | Hays] was very much worried 
about that, and this additional trouble of Mr. Haggin’s com- 
ing on him made him extremely nervous and seemed to 
trouble him a great deal, and made him probably iller 


~ 
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than he would necessarily have been; and he told me he 
knew Mr. De Wolf had a great deal of money to help him 
out—-more than we had—and this additional pressure of 
Mr. Haggin’s, after we had heard that he was unscrupu- 
lous, if I must say it, and not knowing the gentleman, and 
aw) wealthy, and we had that against us which we were not 
able to fight against without money or influence.” 


And again (Fol. 151): 


‘‘He asked me if I would feel willing—that he thought 
the matter over, and asked me if I would feel willing—to give 
it up and get a clearance, and wipe the whole thing out— 
get rid of the whole thing, and I think he had talked to Mr. 
Rearden previously, asking that question on the way up 
from the ranch.” 


She adds (p. 52, Q. 62): 

‘Of course I hated very much to do it if there was the 
shadow of a hope tor success, as it had gone as far as it had, 
and everything in our favor. I thought it was too bad to 
give it up, but still he seemed so weak and miserable and 
nleading, so that I finally told him I would do just what he 
desired me to do. 

Q. 65. What was that business transaction between you 
at that time; was that the settlement of the Haggin suit? 

A. To wipe out the whole thing—the DeWolf suit and 
the Haggin suit and everything, if we could just get out of 
it and not continue in it at all. We would have continued 
it—all hazards—only for this Haggin business coming down 
onus. It frightened my husband and frightened me, and I 
did not see there was any prospect, any way of getting out 
of such strong power as they presented at that time.” 


The court will observe that the whole of the Haggin 
matter consisted in bringing the suit for the foreclosure of 


the mortgage. which in the bill in this case is stated to be 
a valid claim. The plaintiff seeks to magnify too much 
the influence of this foreclosure suit upon her own mind 
in making the settlement. The simple fact is, as we 
gather from the record, that she had seen fit to bring an 
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I heard afterwards from Mr. Rearden that it was only fifty 
cents on the dollar, which mortified me very much indeed, 
and I felt very had about it.” 


The Mr. Winchell referred to Was the attorney for Mirs. 
Havs in the suit against DeWolf: (Exhibit Judgment 


toll. ). 109, ) 
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On this same subject Judge Rearden. her counsel, says: 


(P’. $3. fol. 242. } 


‘‘Well, the note and mortgage was a large item; prob- 
ably the largest in the settlement. There were some small 
matters beside. but it was the note and mortgage that waa 
the princpal matter involved. I cannot exactly state the 
particulars of the settlement, because it is a great many 
years, hut the note and mortgage was the troubleaome 


matter. 


And further states (P. S85. Ans. to Q. 8) that the settle- 
ment of the claim of Mr. Brown against Mrs. Havs was one 
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fo take care of: aiso. that Mr. VW lhe hell was fo be paid for 
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of the items embraced among the things 
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his services as attornev. He is then asked (Q. 10, p.85.): 
‘*Do you recollect how much was also paid to the Hays on 
the last and final adjustment of it—what was the amount ? 
A. (P. 86) The only final item I remember was an item 
of settlement as to certain personal property upon the ranch ; 
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he last actual 
item of the settlement for that amount of $300 was paid. and 
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that was the iast item otf the settiement. 
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think if is SoM? I do not remember. I cannot give vou the 
nevures about the other portion of the settiement. The note 
was turned over te Mr. ana Mrs. Haves. This was the 
mortgage note. ‘+7 think I sent the papers down or directed 
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them to Mr Havs. The face of it might he £10,000, or 
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itorniginated with counsel and was conducted throughout 
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DY the advice and with nel! participation. 


It is charged in the bill of complaint that the assign- 

”. . > > 
ment of the mortgage and note secured thereby to J. B. 
Haggin was without consideration. This is not at all 


matenial. 


The defence of this case does not set up the shield of 
protection which everywhere is afforded to a purchaser 
for value without notice. The fact is, that Haggin did 
acquire title to it as a purchaser for value, as appears 
from his deposition. (Record, pp. 5S to64.) We treat 
the transaction as the parties at the time of the settlement 
treated it. as one in which the substantial interest in the 
mortgage note. after discharging any lien which Mr. Hag- 
gin had upon the same for his security, reverted to De 
Wolf. So far as Mr. Haggin was concerned, the consid- 
eration for the deed to him from Hays and wife, of Janu- 
ary 16, 1877, was “the relinquishment of the debt—satis- 
faction of the debt.” (Record, p. 63, fol. 186.) In addi- 
tion, the defendants. DeWolf and wife, contributed to 
bring about the settlement by undertaking to discharge 
Mrs. Havs from liability on Brown's note for #1000 
against her, by paying the fees of her counsel in court in 


the prosecution of her suit for damages against him, and 
by paying the further sum of $300 on account of certain 
small items of personal property upon the ranch, as stated 


by Judge Rearden in his deposition. 


This Suit Would Never Have Been Brought Except for the 
Fact that in the Course of Seven Years After the Settle- 


ment the Fresno Lands Rose Greatly in Value. 


We have seen that Mrs. Hlays Was dissatished with her 
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her. She was unwilling to continue in the speculation. but 
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Was quite ready to be ri tthe adventure and leave the land 


on the hands of DeW olf When in the course of seven 


vears circumstances did cattse fhe tands to appreciate 1n 
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the market. this etort Is made fo rescind the settiement 
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with the lands in Fresno County since 1876. He hasa 


9) has been acquainted 


21 


general knowledge of the lands in this controversy. He 
considers that a fair valuation. in the view of “the land 
being cut up by ditches.” (irrigated) *‘is at least worth $35 


per acre.” 


“(). 8. Are the lands in that section of Fresno County 
being improved, and have they heen so in the last two or 


three years past ¢ 

A. Yes, sir; rapid. 
(). 9. The lands in that immediate section of the country 
then, as a fact, are increasing in value per acre f 


A. Yes. sir. 


Edward B. Perrin (Record pp. 87 to 92) has been ac- 
quainted with the lands since 1877. He says that the 
value of the lands in 1877 was about *5 per acre; that at 
that time irrigation had not been introduced to anything 
like the extent that has been done recently; and that the 
lands in that vicinity have greatly risen in value in conse- 
quence. He further states that Mr. DeWolf, sometime 
between iS77 and ISS0Q., was himself discouraged at the 
prospective value of the Fresno lands, and proposed to 
exchange them with the witness for a piece of land in 
San Francisco. At the rate of exchange proposed by Mr. 
DeWolf. the Fresno lands were offered at ¥4 per acre. 
He further says that the lands commenced to appreciate 
about 1881. He purchased land of one of the corporate 
institutions in San Francisco in that region about that 
time at $2.25 per acre. (Fol. 261.) He instances vari- 
ous cases of actual sales showing the rapid increase In 
the value of this property which has occurred in recent 
vears, ‘The witness has been a very extensive dealer in 
lands, as appears by his testimony. and is apparently thor- 
oughly qualified to speak upon the question, and he states 
that it is within the last four years that the principal 
increase has taken place, and that these lands in contro- 
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Butler B. Miner pp. 92 to! ays that he has a gen- 


eral knowledge of the lands in the immediate vicinity. and 


that he has been acquainted with them since 1877. Land 


» character and quality as DeWolf’s lands sold 


‘ 4 


from S4.50 to &5 per acre. 


but these statements. and it 
ought. therefore. to be t: 1 as proved that the value of 
the lands in controversy in this case has increased from 
say S5 per acre, in . to $25 and upwards at the time 


i 
of the filing of this bill. uch increase was due probably 


to a combinatin of several causes. but largely to the fact 


-y 


of the more extensive introduction of irrigation. 


The Complainant is Furthermore Debarred, in a Court of 
equity, from any Reliefin this Case, on the Ground 


of her Gross Laches. 


[ claim to have fully established trom the record in the 
case the entire want of any merit on the part of the com- 
plainant in this action. If the bill of complaint had been 
tiled within a month after the transaction of settlement 
between the parties under the management and direction 
of counsel, it would have been the duty of a court, I re- 
spectfully submit, upon the facts disclosed in the record, 
to have dismissed the bill for want of equity. It is the 
policy of courts to encourage fair compromises of litigations 


between parties. Especially is this so when the dispute 
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arises between family connections. A court of equity is 
always loth to disturb a compromise which has been ac- 
cepted and acquiesced in for a series of years. It never 
has disturbed one that was made in good faith between the 
parties acting under competent advice and in the absence of 
any evidence tending to show that any undue or improper 
influence was resorted to amounting to an overreaching of 
one party by the other. Both parties were of full age, 
and competent to act for themselves, but. in addition, they 
were aided respectively by judicious and able counsel. 
The plaintiff was indeed a femme covert, but she did not 
thereby sink her individuality or capacity for independent 
action. She has drawn her own portrait on p. 54 (fols. 
159-162) when she describes the part that she played in 
an episode which occurred between her and Mr. DeWolf 
in 1884 in the parlors of the Grand Hotel in San Fran- 


Cisco. 


At this interview Mr. DeWolf might have been 
deficient in courtesy in not holding an argument 
with the plaintiff on the subject, but he certainly ex- 
hibited his prudence in declining a wrangle, and in 
referring the business matter to his counsel. 


The plaintiff could have brought this suit at any date 
after January 16, 1877, which she chose to select. The 
absence of the defendant from the state is not alleged 
a3 any bar to her instituting proceedings in the nature 
of proceedings in rem against the Fresno lands, because 
in fact the statutes of California provide for such 
cases, and the service in this case was obtained by pub- 
lication. Pennoyer vs. Neff. 95 U.S. 719. The plain- 
tiff, therefore. was not laboring under any disability 


which would excuse her delay for not bringing this 


action. 


It is a settled doctrine of a court of equity that par- 
ties who seek relief from the effeet of a deed or agree- 
ment to which they themselves are parties, on the 
eround of mistake or of fraud, shall proceed with dili- 
vence to assert their claims. Courts look with great 
suspicion upon stale claims of this class. Courts act 
upon the principle that if a party conceives that he 
has suffered a wrong, he must proceed at once to have 
it righted, and if there be a long period of delay before 
he takes action, not satisfactorily explained or reason- 
ably accounted for,the presumption is that he did not 
in fact suffer any wrong. When in addition to long 
delay it appears that there is a pecuniary interest to 
set aside the transaction so entered into, the presump- 
tion is so conclusive that it 1s practically impossible to 
overcome it. In this case the pecuniary interest is 
shown by the fact that between the time of the settlement 
in January, [8e¢¢, when a suit of this character could 
have been brought. and the time this suit was brought 
in May, 1884, the lands had increased in value five-fold. 
(Rec. pp. 8¢-91 This is not a case where a party has 
entered into a contract or agreement under the suppo- 
sition that its terms and provisions were different from 
those which appear in the written instrument. In this 
case the plaintiff was the actor in the transection. If 
she was overreached by the defendant she was as cog- 
nizant of that fact on January 16, 1877. as she can be 
now. If a comphance with a husband’s request under 
circumstances where she stood out for better terms in 
executing his advice to compromise, and was the actor 
in the business, constituted such undue influence or 
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coercion as the law can recognize, she would have been 
more likely to have smarted under the injury on the 
morning after the 16th of January, 1877, than seven 
years later. 


In a case like the present the strictest diligence is 
enjoined by the law, and especially in a case where a 
portion of the land in question has been, during the 
last six years, sold in small parcels to bona fide pur- 
chasers for value. ‘This court has had occasion to deal 
with this branch of the law in repeated cases, and it is 
unnecessary, in support of the proposition made, to do 
more than to cite them: 


Wollensak vs. Rether, 115 U. S., 96; 
Sullivan vs. Portland, 94 U. S.. 806, 812: 
Beanhien vs. Beaubien, 23 How., 190: 
Stearns vs. Page, 7 How., 819: 

Moore vs. Greene, 19 How., OF ; 

Marsh vs. Whitmore, 21 Wall., 178, 185: 
Clodden vs. Himmell, 99 U. S., 201; 
Badger vs. Badger, 2 Wall., 87, 95; 
Wood vs. Carpenter, 101 U. S., 135; 
Lansdale vs. Smith, 106 U. S., 391. 


And on the subject of presumption of acquiescence after 
considerable delay: 


. 

Fisher vs. Boody, 1 Curtis, 206, 219; 
Prerost vs. Gratz, 6 Wheat., 451; 
Elmendorf vs. Taylor, 10 Wheat., 152; 
Piatt vs. Vattier, 9 Peters, 405, 416: 
Stearns vs. Paige, 1 Story’s R., 204, 217; 

Waguer vs. Baird, 7 How., 234; 1 Mad. Chan., 99; 
Lawrence vs. Blake, 8 Clarke & Fin., 504; 
Hough vs. Richardson, 3 Story’s R., 659. 
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of the Court 


The Decree 


A thorough examination of the record of the case 
fails to furnish any reason for the decree of the Circuit 
Court in this controversy. The reasons for its justifi- 
cation must be looked for elsewhere. ‘They are not to 
be found in the record. It is only from a reading of 
the printed brief on behalf of the plaintiff in the court 
below that any light is obtained on the matter. As- 
suming that the case may be presented before this 
court upon the same theory. it is proper to make a ref- 
erence to it. 


An effort is made to change the whole character of 
the gravamen of the bill. and to endeavor to establish 
that De Wolf in the original transaction was in fact a 
trustee to the plaintiff, and as such trustee had invested 
the plaintiff's money in the land in question and had 
abused her confidence. The only support that is pre- 
tended for this view is that which is derived from the 
ex parte allegations of the pleader in the complaint 
filed in the suit of Hays rs. DeWolf for damages on 
account of misrepresentation in the sale of these Fresno 
lands and ranch business, and which was introduced by 
the defendants as anexhibit. (Record p. 109.) The rec- 
ord was introduced because the plaintiff had testified in 
her deposition in general terms as to the fact that she 
had instituted such an action. It was necessary for 
the defendant to show exactly that the plaintiff had 
onee sought, by a proceeding at law. to demand com- 
pensation in damages for her alleged injury in the ranch 
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transaction, and that on the 23d of February, 1877, as 
the result of the compromise effected between the par- 
ties and their counsel, of all pending litigation between 
the parties. on January 16, 1877. this action at law was 
dismissed by a stipulation filed in the case, and by the 
order of the judge of the court thereon. (Record, p. 
119, fol. 541.) 


[t is of course unnecessary to argue before this 
court that the introduction of the judgment roll ina 
legal proceeding is no admission of the truth of the 
facts stated in the pleading. But even if the rule were 
otherwise, the complaint in the case does not set forth 
or pretend that the defendants as trustees to the plain- 
tiff invested her funds in the Fresno land. But the 
best answer to the allegation that there was any trus- 
tee relation between DeWolf and the plaintiff so as to 
enable her to follow a trust fund in his hand when the 
same had been converted into land, is found in the con- 
spicuons absence of any allegation to that effect in the 
testimony of the plaintiff which she gave when she was 
under oath in the summer of 1885 in giving her depo- 
sition in the present case. She was taken over the 
whole ground of her relations with the defendants, and 
makes no such assertion. 


The defendant in the court below had no occasion to 
meet any such issue. There is nothing in the pleadings 
which suggest it. and it appears for the first time in the 
argument of counsel. It was influential enough, how- 
ever, apparently. to induce the court below to disregard 
the plaintiff's averment in the sixteenth clause of the 
bill of complaint that she was still indebted to De Wolf 
ia the full amount of the debt and imterest secured to 


be paid upon her note for $10.835, dated December 12. 
1872. and which note had. as the court will remember. 
been surrendered to her on January 16, 1877, by her 
counsel. Judge Rearden. to whom the same was deliv- 
ered when the compromise arrangement of that date 


: 


Was carried out. 


jurisprudence is better settled 
than that a Court of Chancery can 


grant relief only 
secundum atleqata et probata, and that where there are 
special prayers for relief. accompanied with a prayer 


for general 


relief. the Court, if. the special relief fails, 
under the prayer for general relief can give such relief 
only as the case stated by the bill and sustained by the 


roof will justify. If the relief prayed for according to 


the frame of the bill cannot be given. then no other 


relief, under a general prayer, which is not warranted 
by the case made by the bill, can appropriately be 
given, notwithstanding that tie plaintiff might possibly 
have correctly fi | his bill in a double aspect. and 


with prayers for | let in the alternative. 


The general doctrine undoubtedly is, that a court 
may afford relief under a prayer for general relief, pro- 
vided it is such relief as is agreeable to the case made 


bv the bill. 


Even when the prayer for general rehef is sufficient, 
the special relief praved af the bar must essentially 


depend upon the frame and structure of the bill, for the 
court will grant such relief only as the case stated will 
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justify, and will not ordinarily be so indulgent as to 
permit a bill framed for one purpose to answer another, 
especially if the defendant may be surprised or preju- 
diced thereby. 
Story’s Equity Pleading, Sec. 42 and note 3; 
Herrin va. Mill, 13 Va. Ch., 120: 


Walker va. Devereux, 4 Paige, 229%. 


In equity, relief is granted only secundum allegata et 
probata, and under the prayer for general relief it can 
give such relief only as the case stated by the bill and 
sustained by the proof will justify. Where, therefore, 
in a particular case, the bill contained no allegation in 
it applicable to a bill seeking relief on the ground of a 
fraudulent conveyance of real estate, and the proof 
failed to establish the fraud alleged, the court could not 
reach an equitable interest growing out of the property 
conveyed without fraud, and grant relief on that ac- 
count under the general prayer therefor. 


Scudder ve. Young, 25 Maine, 153; 

Grimes vs. French, 2 Atk., 141: 

Downer vs. Fortescue. 3 Atk.. 124: 

Halstead vs. Meeker, 3 C. E. Green (18 N. J. Eq.) ,136; 
Thompson vs. Smithson, 7 Porter (Ala.), 144; 

Peck vs. Peck, 9 Yerger (Tenn.), 301: 

Isaacs vs. Steele, 3 Scam. (Ills.), 154; 

Jordan vs. Clarke, 1 C. E. Green (16 N. J. Eq.), 243; 
Simplot vs. Simploy, 14 Towa, 449: 

Landis vs. Olds, 9 Minn., 90: 


Wileon vs. FHlorr. 15 Towa. 489. 


Whenever the plaintiff shall see fit to exhibit her 
bill against DeWolf and tender an issue on the sub- 
ject of his relation to her in the Fresno ranch busi- 
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In the ease at bar we submit, with contidenee, that 
the diseretion of the learned Judge below was guided 
by equity, and exercised in vindication of fair deal- 
ing. 

The decree should, in all respects, be affirmed. 

HALLETT PHILLIPS, 
EN. MORGAN, 
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